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THE LATE SIR T. MUTHUSAMI ALY? 


Ib is with the deepest regret that we*have to > 
death on the 23th of January 1895 of Sir T. p 
K.0.I.E., the senior Pnisne Judge of the Madras 
had been attending the court till about 10 day 
and had been engaged for some days in the 1 
heavy appeal involving a novel and difficult c 
Law. The strain entailed by this case probably 

ea break- down and it may be literally said of 

© in harness.. . He was one of the most disting 
- have adorned the High Courts in India in recer 
native community of this Presidency, he was at t 
ecer tainly tliémost: distinguished member. The lo 
“has. been so widely mourned in this Presiden: 
Muthusami Iyer. In many respects he was at 
void he has left in the community cannot easily 
ina humble station in life and without any of t 
La tages which are so material to success in the 
w way upwards by sheer force of merit and 
“Service. aper a most successful academical care 
por on in the service of the state which : 
native of this country to hold. In passing 
of ‘the official ladder to the highest he p: 

x -departments, the educational, the revenue, 1 

| judicial, and the stores of knowledge th 

of immense service to him in after life. Fo 

office of High Court Judge and once act» 









during his absence. His long connection— 
the public ser ‘vied, was unbroken by a singl 
tion to work was altogether without parall 
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kondly critics of the natives of this country that they 
aof. the steadiness of effort and devotion to duty that 
Englishmen, but the life of Sir T. Muthusamt Aiyar, 
Ria of such criticism. Taking quality and 
hor, no other judge of the High Court has in recent 
such an excellent record of work as Sir T. Muthusamt 
heaviest and the most difficult portion of the work of 
«erally fell this lot and he always did it to satisfac- 
‘ctually and morally he had many of the qualifications 
make a eyeat judge. An intellect of a superior 
im united to sound general culture and high legal 
He cultivated early the not too common habit of 
ought and would never accept a position, unless he 
y independent thinking that it was correct. Prece- 
pity always commanded respect from him, but not a 
e had an excellent mastery of legal principles and 




























He was gifted with a remarkable memory 
bowers of analysis and exposition and was imbued 
ove of method. These traits of his shone no- 
hen he had to deal with large masses of tangled 


ould arrange and marshal the facts and argu- 
erent parts of the case, until at the close of the 
d arguments appeared as a luminous ard or- 
ould recapitulate the arguments at different 
d at the conclusion, to make sure that he had 
appreciated the arguments, and to give an 
‘actitioner to repair any defect that might be 
tment of his case. Discussion before him was 
ctitioners had the satisfaction of feeling even 
rse decision that they had been fully heard 
vefully followed and weighed. Like the 
Sir T. Muthusams Aiyar was fond of the 
sily plied the practitioner with interroga- 
not always the effect of saving time, but 
to be instructive. It was said of the late 
5 he was anxious not merely that the 
tisfied that he had been fully heard, but 
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əd to rest his legal opinions upon the fundamental . 


mes occupying his attention for days together. . 
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that the parties also shoald be satisfied that their counsel 
fully heard. Of Sir T. Muthusams Aiyar it must be sai 
not merely shared the solicitude of Lord Justice Cotto: 
also anxious to convince the practitioner that the decisi 
going to render was just and correct. His mind was a 
to conviction and he was always prepared to review his 
ments, if they were shown to be wrong. He had an infin} 
for taking pains aud he studied the cases that came up 
in all their minutest details. A love of minutie is ver 
sociated froma grasp of general principles. But \ 
Muthusami Aiyar revelled in details, his loye of them wi 
by a strong faculty for co-ordination and the lov 
principles. His solicitude for the mastery of the d 
was in fact nothing more than the result of his unfl: 
ascertain the truth and do justice. 
If there was any one characteristic which dis 
T, Muthusami Aiyar above all others, it was his spu 
tious thoroughness, and as he did not spare him 
thoroughness, he had no toleration for a want of 
in the practitioners who appeared before him. He 
cial temperament and notwithstanding some f 
closing years of his life, his patience was unfaili 
dignified style, he was a sound lawyer and it to 
most distinguished judges in the land. He ha 
the greater portion of the Madras series of the D 
and the many volumes of these reports bear abi 
his work. The language of Sir Arthur Coll 
meeting was not the exaggeration of a fune 
he remarked that in the death of the late ju 
had lost a tower of strength. 


Of his services in connection with th 
other bodies with which he was associated, 1 
to speak here. We shall only refer to his 
sident of the commission appointed to devi 
Malabar and to his arduous labours as the pr 
appointed to draft a bill for the managemen 
The opinions which his great abilitiesgfd hy 
ated W 


ic. By bi 


him to form in all matters were 


by the Government and the x 


YA 
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| thoroughness with which he discharged his duties, to 
ities he was called, he succeeded in winning the confi- 
ect and admiration of all classes -and creeds The com- 
every class and community in the country to pay a 
cknowledgment to his worth is sufficient evidence of his 
varity. The fact that he was the first native in this 
po be exalted to the highest post open to natives and 
ed a splendid proof of the fitness of natives for high 
elf a sufficient title to the grateful remembrance of 
the community. 



































OF EQUITY AND THEIR APPLICATION 
TO INDIAN LAW No. II. 


n the present occasion explain the applicability of 
of Equity Jurisprudence ‘‘ Equity looks on that 
Bucht to have been done.” Snell in his Principles 
araphrases the rule “ Equity will treat the subject- 
‘act as to its consequenoes and incidents in the 
if the act contemplated in the contract of the 
completely executed.” The explanation is not 
huse the maxim is not applicable merely to cases 
on to do an act arises from a contract. It applies 
Aobligation arises under a will, a deed, or a grant 
nts out later on in his treatise. Moreover in order 
tion complete we must further add that “ Equity 
er things in favour of all persons, but only in 
Mave aright to pray that the acts might be done.” 
y Jurisprudence. English Edition p, 45) and 
> that other limitations are necessary. Story 
on that ‘ the rule itself is not, in other respects, 
ssible, the exact scope of the rule. First 
es of contracts, to create rights in rem, as 
nent to lease, or sell, or make a settlement ; 
nd the vendee as soon as there is a bind- 
yuity regards the sale as complete, accord- 
agreement in so far as the incidents are 
e wlll not help a stranger to the contract ; 


on. It is necessary therefore in the first 


ea 


rule does not strictly apply. If the subsequent claima 
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thus if the vendor after the agreement to sell sues a tresp 
possession, ora lessee under him for rent, the latter car 
that the title has passed away from the plaintiff in co: 
of the agreement for sale; nor again can a party to th 
relying on the agreement claim the rights of the own 
strangers. Until the legal title is complete, the vend 
maintain ejectment against atrespasser, or sue a lesse 
Equity regards the conveyance as having been executed 
the question is between.the vendor and the vendee 
against those claiming under the vendee by a subsequ 


notice, then no doubt, the vendee would be entitled 
against him, not because Equity regards the vendee’s 
plete against him, but because the equity of the subse 
being unequal to the vendee’s equity, the court o 
subordinate the legal title subsequently obtained fr 
to the vendee’s right under the contract. If the sub 
aut has not bought in the legal estate then even if he 
of the prior contract, the vendee’s claim must prev 
the Equities are equal the first in time shali prev 
case, as we conceive, is the maxim “ Equity will reg 
which ought to have been done” really applicable ; 
observed in Tasker v. Smali 3 M & C70. This 

as between the parties to the contract, and cann 
as to affect the interests of others., If ıt could, 
purchase of an equitable interest would be equi 
ance of it. Before this contract is carried into e 
cannot, against a stranger to the contract enfo 
ing to the property; but we think it will app 
assignee of the vendee’s rights before the cony 
Atcherly v. Vernon 10 Mod. 518 Dart’s Ven 
6th Ed., 306. 


The next restriction to be borne in min 
meaning of the rule is that it does not ap 
in whose favour the contract is made could 
enforce his claim ina Court of Equity owing 
any other cause, by an action for specific pe 
he cannot any longer ask the court to t 
Thus the rule is not intended to absoly 
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al right from the necessity of completing his legal title, 

protect him against any attempt on the part of the other 
uke an unfair advantage of his own laches in conveying 
itle, provided the former can still force the latter through 
n of the Court of Equity to perfect the transaction. Thus 
contracts with B to lease certain premises to the latter 
rs into possegsion’ in pursuance of the contract, but A 
cecute the lease, sues to eject B from the premises. The 
t permit him (A) to say that B is in possession without 
; to the nongexecution of the lease, and therefore a 
the eye of the law. He will be told in reply that the 
ə the lease as having been already executed and B as 
lly in possession under the lease unless B’s right to 
ic performance of the agreement to lease is barred 
In Swain v. Ayres 21 Q. B.D. 289, the Court of 
at the defendant could not resist the suit, if he could 
i bill for specific performance. Lord Esher, M. R., 
m inclined to think it would be correct to say that 
d apply to the case of something which in law 
an actual lease. What then would be such an 
distinction between law and equity is now abolished 
the same Court is to give effect to both, and that 
es of law and equity conflict, the latter are to pre- 
herefore be disposed to say that when there is 
igs that a Court of Equity would compel specific 
B agreement for a lease by the execution of a 
Equity and Common Law J)ivisions the case 
as if such a lease had been granted and was 
. There would then be the equivalent of a lease, 
e of which equity would compel the execution in 
{the agreement. That isa very different thing 
re equity would not compel specific perform- 
of a lease, the lease of which equity would 
is to be cousidered in equity as existing. 
to me quite untenable. It seems to me 
that equity would consider a lease in exis- 
of grant specific performance by decreeing 
uch a contention seems to me to make the 
he subject self-contradictory.” In Lowther 
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v. Heaver, L. R, 41 Ch. D. 248 the Court of Appeal held 
Cotton, L. J. p. 264) that “a tenant holding under an a 
for a lease of which specific performance would be decre 
now in the same position as if the lease had been grante 
entitled only in equity, ibis true, to a lease but being e 
equity to have a lease granted, his rights ought, in my opi» 
dealt with in the same way as if a lease had been grant 
F and do not depend upon its actually having been grante 
opinion, as the builder had, in June 1887, a right to bem 
separately of each of these houses, he frem that time 
‘plots, not on the terms of the building agreement, but vd 
of the form of lease, which does not contain any power 
on discontinuance of the works for 21 days, and the rg 
leases granted is not affected by the default to procee 
such default not having taken place till long after 
lease had accrued.” In Allhusen v. Brooking 26 Ch. D. 
held that the rule will apply where there is a contr 
of fourteen years after the termination of a subsistir 
to prevent the operation of the Ground Game Act w 
force before the expiration of the latter ee 
reserving to the landiord the rigis 4 (Aste 


lands, except in cases where at the datid kaka ae 




























and take ground game is vested in the lessees, ` 

that the exception would apply, just as if the ies 

ted before the Act came into force. in Walsh v. 

D. 9 the Court of Appeal decided that the plainti 

4 under an agreement for a lease and would ha 
distress for rent if the lease had been executed c 
of alleged distress on the ground that the le 
actually executed. Jessel M. R., said “ Now su 
Act the possession is held under the agreem 
two estates as there were formely, one estate 


A reason of the payment of rent from year tof 
in equity under the agreement. There is onl 
equity rules prevail in it. ‘The tenant hold 
for a lease. He holds therefore under the san 

A if a lease had been granted; it being a case 
admit that relief is capable of being given by 
That being so, he cannot complain of the eg 
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pme rights as the landlord would have had if a lease had 
nted. On the other hand he is protected in the same way as 
had been granted ; he cannot be turned out by six months’ 
a tenant from year ‘to year; ordinarily the act to be per- 
ill be deemed to have been performed at the date of the 
but itis otherwise if a time is fixed for the performance, 
is an option to perform or not, see Edwards v. West 7 


er important qualification to be borne in mind in the inter- 
| the rule is that it does not apply in favour of volun- 
is only anotlfer illustration of the principle that it can be 
nly where the obligation to convey the legal estate can 
in a court of Equity Jefferys v. Jefferys Cr & Phil. 138. 
Chetwynd v. Morgan 31 Ch. D, 605 Lindley L. J., 
1e covenant, however, could not have the effect except 
lome person entitled to enforce its performance. Equity 
s on that as done which ought to be done; but this 
usually expressed in general terms is by no means 
e when the obligation to do what ought to be done is 
duty, but only an obligation arising from contract, 
16 to be done is only treated as done in favour of 
itled to enforce the contract as against the person 
pit.” In Gale v. Gale 6 Ch. D144, Fry J. held that 
widow on her second marriage to convey property 
her children by a former marriage, if made in 
reement between her and her intended husband 
the rule and could be enforced by the children 
lago. 

rtant qualification to which the rule is subject 
ally applicable only to defeat the wrongful 
‘son who has entered into some contract with 
to keep the property to himself in violation 
| cannot be relied on in any large degree to 
i of the contracting parties with regard to 
tion pending the creation’ of intended right 
in the property. Thus, “up to the time 
tion, the vendor is in the absence of special 
B the crops or other ordinary profits of the 
er is entitled to windfalls, to stone or gravel 
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‘quarried or dug after the contract; he can claim “all a 
benefit, accruing to the land, and is Lound to bear all a 
loss. This rests on the principle that the benefits and 
are appurtenant to the property intended to be conveye 
the cases of stones and gravel, the principle is the sa 
being a part of the substance of the property which the 
entitled to under the contract, the vendor has no right 
him of it. The true criterion in laying down the righ 
regard to all these matters is to ascertain the expres 
sumed intention of the parties, and the rights flowing 
intentions. They cannot be deduced fyom the rule 
looks on that as done which ought to have been 
ownership is treated as having been transferred onl 
vendor seeks to avoid his obligation to transfer, or a 
way as to be prejudicial to the rights which on a fair 
of the contract of sale, the vendee is entitled to enfor 


The principle embodied in the maxim is, we 
applicable in this country. See S. 91, Trusts Act. 
Krishnan, I. L. R. 18 M, 824, Muthusami Atyar and 
held that a mortgagee who enters into a con’ 
owner of the mortgaged premises for their purch! 
have his possession treated as baing under the 
In the case of Kanom tenants in Malabar whos 
narily ensures for a period of 12 years, the Madra 
always held that if the mortgagor agrees for consi 
the Kanom fora further period of 12 years, su 
will be a sufficient answer on the part of then 
by the mortgagor for redemption, if at the 
agreement be specifically enforceable—see 5. 
and S. A. No. 148 of 1280. 
; But, as mm English law 16 must be rememb 
is applicable only for special purposes +8 
Property Act expressly enacts that a contra 
able property does not of itself create any 
such property. And even as between the 
maxim cannot be.relied on when the pro 
to enforce the agreement by a suit for spe 
judgment of Coilins C. J. and Shepherd J.i 
also Namasivayam Pillar v. Nella yappa Pill 
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* Cage Į amelde $ “Narasa Reddi I. L. R., 16 M. 
pre the OWiterof-certaii property had made an agreement 
and put the vendee in person, but Subsequently sued to 
, the rule under consideration was ignored; the learned 
wthusamy Aiyar and. Wilkinson J.J. observed.“ Tt is 
ful whether defendant can maintain a sesond suit for 
formance of the contract of the sale and for execution of 
d deed, but assuming that it can be done, we do not see 
a resist the present suit, as the property was not passed 
| cannot vest in him until he is in possession of a regis, 
į It does nog appear, however, that the equitable prin- 
that ought to ‘be done will be regarded as having been 
lied on, or the authorities laying it down cited; the 
ssented from by the Aliahabad High Court in Begam 

Yakub, I. L. R., 16 A atp. 350 and by the Madras 
Mesi and Subramania Aiyar J.J) in S. A. No. 730 




























pass on to other cases where the maxim is applied, 
nent amongst them are those where by deed or by 
| rected to be laid out in land, or where land is by 
acted or by will directed to be sold and converted 
he question arises between those who are entitled to 
onal estates respectivel y of the owner of the money 
eral rule in such cases is that though the money or ; 
WA ve been actually converted; equity regards the 
ging been effected for the purpose of determining, 
| perty, in order that the intentions of the-settlor 
pe carried out. The rules relating 46 this branch 
und clearly enunciated in Chapters IX and X 
oe Of Equity. They are not of great importance 
ai property does not descend to different heirs 
į or persozdl. In this class of cases, it will be 
persons in whose favour the maxim is 
ms under a contract, they are either the 
by a contract, or by a will and it should 
cannot be applied to benefit strangers, 
he property will not be regarded as 
ermkning the rights under the deed, settle- 
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ability and 
whatever dt 
dence, res 
bination of 
tribute of a 
unique pop 
Presidency | 
that he offer 
office is of its 
his name by 


MAXIM 


We shall 
another maxim 
as done which ¢ 
of Equity thus H 
matter of a cont 
‘same manner, as 
parties had bee 
quite correct, bee: 
where the obligati 
equally where the 
as Snell himself po: 
to make the explana 
will not thus consid 
favour of such as ha 
(See Story on Equit 
we shall presently se 
goes on to givea cautl 
of universal applicati 

_ place to realise, 1f 4p 
then ib applies to ¢ 
where there is an agreu 
as between the vendor : 
ing obligation to sell, e 
ing to the tenor of the 
‘concerned. But this ru! 



































7 


we NA a ee WAS 


but only 
party to 
the legal t 


















observed “Ta 
the section wot 
is equivalent t 
equivalent? The 
in the sense that 
when the doctrin 
vail, Ishould ¢ 
such a state of thi 
performance of a 
lease, both in th 
ought to be treate 
actually in existenc 
that is to say,the leas 
specific performance 
from saying that wh 
ance by the executior 
not decree execution 
That contention see 
quite impossible to san 
tence though it would 
execution of a lease. | 
doctrine of equity.on t 












Acc. No. wafer 
MADRAS, AG aa 


Another class o vases simitar those dé mentioned v 
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rule has been held applicabla ts 





where a power is confer 




































person for the benefit of certain others, and it appears tha 
ing to the intention of the author of the instrument, t 
entrusted with the power is bound to exercise it; if! 









do so, the Court will do go to some extent in his place, ot 


ag are not only a mere ti 
l Ramon to the court a powe 
party ty tt iqgixorts th and required to ext 
with feted ia spetiés o 








pe wer, the court cor 





NAN apa Ure 


= aa . e . 
court will, to a certain extent, discharge the duty in h 
place. ‘The principle ts that if the a is one which 


l a y erequisitl, 
y the te a A given ł 
enable 


im to discharge it, hei 


of the donee to exe 





put upon himjas su 
extensive engug 
the exercise of the power, and has not a discretion 
exercise it or not. The Court adopts the principle a 
will not permit his negligence, accident, or other ¢ 
disappoint the interests of those for whoss benefit : 
to execute it.” Brown v. Higgs, 8 Ves. 561, see 
v. Chapman 5, Bro. P. C. 400. Again in Salis 
K. and J. 535, it was held that where there is a 
among certain objects and an intention manifeste 
should not be disappointed, it would now be hel 
take in default of appointment either by impi 
the power is coupled with a trust, that is the po 
to have been executed, Farwell in his Troatis 
ciates the following rule: “If there is a powe: 
certain objects, but no gift to those objects, 
default of appointment, the court will imply a 
equally, if the power be not exercised—see p. 


The rule we believe will be equally ap) 
power is not conferred by a deed or will, b 
institution. Thus suppose a certain functio 
deliver the insignia of office to a person 
_ or to administer an oath to him prior to 
duties of his office, but he refuses to exe 


THE MADRAS LAW JOURNAL. (von. V. 


gnia or the taking of the oath be in the particular case a 
y part of the title to the office, the official, we think, will 
ed to discharge the functions of the office to which he is 
1, and if any one impeaches his right to,do so, the court 
that what ought to have been done will be deemed to 
n done, A question of this sort recently arose in the 
ligh Court, but was not decided. Accordiug to the usage 
utt of ‘iruppanandal in the District of Tanjore, the 

anuidhi of the Dharmapuram Adhiman had the right to 
Merson appointed as the Tambiran of Tiruppanandal with 
bols of office ealled Arukattu, and Sundaravedam ; the 
ndhi of Dharmapuram refused to invest the person 




























Id by the Courts to have been properly appointed as 
andal Tambiran ; the Court was asked to compel him 
if he contumaciously refused, to hold that tho Tam- 
withstanding entitled to take possession of the Mutt 
‘ties and to administer the trusts thereof as if he had 
invested. The High Court passed an order that the 
idhi should invest the Tambiran, and the former 
ber (C. M. A., Nos. 60 and 62 of 1894). 

> IN CRIMINAL LAW.—INDIAN EVIDENCE 

ACT Ss. 24 TO 30. 
I 

be a matter of doubt whether out of the Ss. 167 
e could be found any which afford more interest 
yer, or present greater difficulty to the learned 
a apply them, or gravyer anxiety to the prisoner 
upon which, in the absence of other evidence, 
onviction and consequent punishment often 
fore of the highest importance, in the adminis- 
justice, that the principles of the law of con- 
mo these sections, should be accurately known 
is the object of this article to lay before the 
of the rules contained in these sections, as 
the light of the decisions of the High Courts 
f may be conveniently carried out by treat- 
Prerally applicable to the sections, and then 
tion separately, 


Yoo‘ F 
t 


PARTS t & 11.] THE MADRAS LAW JOURNAL. 





































Conduct and statements, 9. 8 and Ss. 24 to30.—The firs 
tion common to all these sections is the relation of S. 8 to 
to 30. Simply put, it is this, are confessional statements, excl 
Ss. 24 to 80, admissible in evidence under 8. 8? The ansy 
be taken, as settled law in Bombay, to be in the negative. 
ing to explanation 1 of 8. 8, the word “conduct” does no 
statements, unless those statements accompany and exp 
other than statements. The giving up by a cultivator 
hook, or the pointing out of a place where bajri appear 
been trampled upon, is, however, in itself an unambiguou 
is in general also insignificant. It needs ng explanation, 
fession accompanying it, does not explain it, but 18: 
matter ; whosa exclusion, where itis excluded, is not pr 
168 being connected with matters that are not Ga 
in Reg. v. Jora Hasji, 11 B, H. ©, R, 242, 246. 
meaning of S. 8 was again explained by the same lear 
Empress v. Rama Birapa, I. L. R, 3 B, 12,.“T! 
Act does not intend to suggest or sanction such a pro 
to make those statements admissible, and those only, 
essential complement of acts done or refused to be 4 
the act itself or the omission to act, acquires a spe 
as a ground for inference with respect to Issues in 
trial. It is important that this should be borne in 
wise, prisoners will, by an exercise of the commone 
entirely deprived of the safeguards which the legi 
to throw around them in Ss, 24, 26 of the Evid 
p. 17: Finally a Full Bench of the same court la 
similarly in Queen Hmpress'v. Nana, I. L. R, 
that S. 8, in so far as it admits a statement as in 
- conduct,” must be read in connection with | 
cannot admit a statement as evidence which v 
by these sections. 

Although this particular point has not yet 
reported case, in the other High Courts, ther 
doubt that the authority of the Bombay decisio 
ever it should arise in the other provinces. 

Admissions and Confessions.—The distinc 
sions and confessions forms the next general 

tion, 
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“minology of the Codes of 1861 ‘and 1869,—The expression 
Act XXV of 1861, Ss. 148, 149, 150 and repeated 
VIII of 1869 S$. 150, with reference to this subject, is 
sion or admission of guilt.” The precise meaning of this 
hether the terms “confession and admission of guilt” 
aided to be synonymous, or whether they were employed 
ely, to denote by the former, statements by an accused, 
he committed an offence, and by the latter not such 
ut only incriminating statements-—does not ever seem 
Min the subject of judicial determination in any report- 
the case of Queen v. Nabadwip Chunder Gossainee 7 
, did not raise the distinction, if any, intended by the 
etween the initial and terminal words of the phrase; as 
gt of the prisoner did not amount to a confession of 
BS it an inculpatory statement, short oftan absolute 
m which the inference of guilt followed, but was a 


fact, which, if true, showed that the accused was 
Peacock C.J., at page 71). 






























ence Act (I of 1872) divorced the word “ admission 
eword “confession.” What may be the effect of 
in the Act of 1872, upon the definition of the term 
it stands there, never seems to have been considered 
ses. On the one hand it may be contended that the 
oyed in the Acts of 1861 and 1869 were synony- 
e legislature has now dropped the word “admission 
usage. On the other hand it may be submitted 
ns indicated two classes of statements, the one 
' merely incriminating statements, that by the 
‘ds “ admissions of guilt” the framer of the Act 


to confine the term “confessions ” to absolute 
ely. 


ay, the word “ confession” is not defined in the 
t. It occurs in the category of admissions; 
vith admissions generally ; Ss. 24 to 30 with 
ruished from admissions. It would therefore 
sS are a species of admissions. A confession 
an admission is the genus; a confession in 
ssion by an accused person” which it is 


$~ 


“ under 8. 25 against him, when tried for theft, it was 


. (Queen Empress v. Tribhovan Manekchand I. L. R. 


Here the identical statement was a confession f 
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proposed to prove against him to establish an offence, | 
term has the same meaning in 8.25 (Queen Empress v, Tr 
Manekchand, I. L. R, 9 B, 181, 184, West J). and it is c 
that the word myst be understood in tho samesense in all the 
of the Evidence Act relating to confessions. It must be con 
meaning the same in §. 30 as in Ss. 24, 25,26. (Queen Lin 
Jagrup, I. L. R, 7 A, 646, 648 per Straight J). The broa 
tion between an admission and a confession is, that + 
is a statement made by an accused which is sought t 































ved against him in a criminal proceeding to establish 
while under the former term are comprised all other 
amounting to admissions as defined in S. 18, A statement 
under Ss. 24 to 30 to a confession, tn a criminal proce 
admission, under 8. 21, ma civil proceeding. So wh 
ment by a prisoner, A, that certain property was 
B, amounted to a confession, and was held inadmiss 


held to be admissible as an admission, under 9. 18 
person who made it (S. 21), in his character of one 
interest in property, the subject of litigation or 


under certain sections of the Act, and at the same 
sion, for another purpose, under other sections. 


What admissions do not amount to confess 
words what is- the difference between a statem 
admission under Ss. 18 to 28, and one that is a 
Ss. 24, to 80? Or to use the language of West J, in 
Tribhovan Manekchand I, L. R., 9 B, 1381, 1 
particular kinds of statements which it is propose 
an accused person to establish an offence? T 
Madras is altogether silent on the point, at least 
cases go. The Calcutta High Court has not in 
classes of statements which fall within the des 
sions. In Queen v. MacDonald, 10 B. L. R 
observed-that there was a distinction in the Ev 
admissions and confessions, but-the judgment 
of the term. This case was followed by Emp 
Į. L. R, 6 C, 580 by Prinsep J, who however 
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ference. Nor did Wilson J, explain, in his judgment, 
ot name of a confession and an admission in Queen Empress 
pr Ali Mullick 1. L. R, 15 C. 589, though it is clear he was 
ton that there was a difference between an admission and 
psiou, In Queen Empress v. Nilmadhub Milter I. L., R, 
yo, Petheram O.J., observed that “if the contents of the 
it did not amount to a confession, the document itself 
relevent as an admission under S. 21 of the Evidence 
preby also showing that he thought there was a distinction 
Bn admission and a confession, though he did not point it 
distinctive clfaracteristics of a confession have however 
idered by thg Allahabad and Bombay High Courts in 
, the effect of which is to establish the definition of 
in his Digest of the Law of Evidence Art 21, as being 
m the purposes of Ss. 24 to 80. In Queen Empress v. 
. L. R, 6 A. 509 Mahmood J. recognised the dis- 
ween statements which amount to confessions, and 
fall short of them; and to make his meaning more 
the definition of Stephen J, that a “ confession ” 
ion made at any time by a person charged with a 
or suggesting the inference that he committed the 
true Straight J. refused to follow this definition in 
v. Jagrup I. L. R, 7 A. 646, on the ground that 
as written in view of a proposal for preparing a 
ce tor England, and it can scarcely be regarded 
authority to guide me in construing an Act passed 
re of this country in 1872” Vide p. 647, But he 
. may add that I do not find anything in Stephen’s 
ance with my view.” This is only a qualified 
hen’s definition, and it may be answered firstly, 
motion of a confession is independent of any parti- 
mirisprudence; secondly, that, in the absence of 
terms in the Act itself, the English Law is the 
definition of Stephen is that of the English Law, 
imerous cases on the point, and that the case 
Dadabhai, 9 B, H. C. R, 358, which put upon 
pauthority’’ the construction which the expres- 
th Law may be looked on as a precedent for 
e definition of the English Law as to confes- 
at the author of the Digest bore the principal 
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part in framing the Indian Evidence Act, and that the 1 
largely copied from the former. In Imperatrix v, Panoh 
I. L. R,6 B, 34 the definition laid down in Stephen’s 
was practically followed by the Bombay High Court tho 
author was not mentioned by name. And a Full Bench of 
court quoted with approval that eminent jurist’s definition 
Empress v. Nana, I. L. R, 14 B. 260. 


It is important to consider the difference between th 
Straight J. in Queen Empress v. Jagrup I. L. R., 7 4 
the one hand, and those of the Bombay High Court on 
Tt is admitted'on all sides that there is no doubt as to th 
of statements which amount to a direct aaknowledgeme 
They are clearly confessions. But the difficulty arises 
to the character of statements which fall short of a posit 
ledgement of guilt, but are merely incriminating stat 
which the inference of guilt may be drawn. Straw 
opinion that only the former class of statements, viz 
nowledgments of guilt. come within the definition 
“confession”? as used in the Evidence Act. The 
judges however held, following the rule in Stephen’; 
the latter description of statements also fell within 
the term “confession” in the Act. Stratght J. arr 
clusion from his view of S. 30. His argument m:i 
three consecutive passages taken from his judgme 
(1) “The word confession must be understood i 
in all the sections of the Evidence Act relating t 
must be construed as meaning the same in 8. 30 
and 26.” (2) “To accept the prisoner’s interpre 
to this result, and I put it as a reductio ad absurdi 
B were jointly tried for the murder of C, and it 
he was passing along a road, the scene of the 
time C was murdered, upon the strength of suc 
thing else he might have said implicating B 
consideration against B as a confession made 
this was ever intended by the Legislature.” ( 
ed was, that where a prisoner, to. use a pop 
clean breast of it,” and unreservedly confessés 
the same time implicates another, who is join 
offence, his confession may be taken into 
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ther as well as against himself, because the admission of his 
wilt operates asa sort of sanctioa of an oath, and so affords 
arantee that the whole statement is a true one. But where 
no full and complete confession of guilt, no such sanction 
antee exists, and for this reason the word confession in S. 30 
e construed as including a mere inculpatory admission 
lls short of being an admission of guilt. ” This argument 
to several objections. (1) The rule contended for is not 
y inculpatory statement is a “ confession ”, but only such ° 
my statements as fall short of being an admission of 
| from whiche an inference of guilt follows; and the 
given above by Straight J. would therefore not be 

n” within Stephen’ s definition, though it is doubtless 
a statement. No inference of guilt can be drawn 
ample statement of A that he was merely passing along 
the time C was murdered. Therefore his statement 
ll within S. 30 even according to Stephen’s view. If 
r stated “ I was at enmity with C, and the knife found 
us body is mine” it would be a statement from which 
implied, and therefore it would bea confession. (2) 
tat the admission of guilt by A, implicating himself 

kakeu as a guarantee of the truth of the whole con- 
Liways true. The whole confession inay have been 
lustration of which is found in Taylor on Evidence 
: or again, though the confession as to A may be 
ave falsely incriminated B from interested motives 


— 


antee that A’s confession against himself and B, is 
so far as it is a guarantee at all—is, it is respect- 
mot greater in the case of direct admissions of 
inating admissions short of.a direct admission 
ference of guilt. Suppose A says “I was passing 
he time C was murdered. I was at enmity with 
alongside of Cis, it is true, mine. I saw B 
so at enmity with C.” The sanction flowing 
mission against himself, that the whole state- 
jually, ab least, as if A had simply said “ I and 
sumpilon of truth of the incriminating state- 
re, is based upon the sentiment of mankind 


LI 
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that a person will not, asa general rule, make statements ; 
himself unless they are true. But if any guarantee can a 
assumed from this fact that he will have the same tender 
for truth, in respect of lis statements as to another, such gv 
will fow from the first statement set out above, in the sam 
that it docs from the second and more direct statement. 
inculpatory statements short of actual admission of guilt 
which an inference of guilt may be drawn, are, 1t is submitt 
the meaning and import of S. 30. (1) The distinction 
| Straight J, regards rather the form of a confession than it 
a confession is a statement: which it is gought to pro 
a person accused of an offence to ‘establish that offe 
Empress v. Tribhovan Manekchand L. L. R., 9 B, 131, 

There are too kinds of statements which will serve t 
a direct acknowledgement of guilt (b) an admissig 
criminating circumstance: short of (a), but from 

the less, the inference of guilé flows. The essential 
tive feature of both these kinds of statements lie 
ference of guilt deducible from them. In form, t 
follows directly from the second, and indirectly from i 
said statement. Straight, J. adopts the classificati 
into cofessions and non-confessions, if I may use 
with reference to the latter or formal distinction. (5) 
complete admissions of guilt amouuted to confessio 
excluded incriminating statements from which 
guilt flowed, the result will ‘be, to use the wor 
Empress v. Rama Birapa I. L. R.,3 B, 12, that 

the exercise of the commonest ingenuity, be entire 
safegaurd which the Legislature intended to 

in Ss. 24 & 26 of the Evidence Act. As soon as 
the distinction thus sought to be established, th 
ticular care to convert every direct admission of 
had received from the accused, into the form of 3 
ments short of a “ full and complete’? admissi 
tion, suppose A is arrested on a suspicio of 
a police officer “ I was passing along th 
upon a quarrel ensued ; I st 
wards despatched him with 
“fa fulland complete” conf 
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1b a clever and unscrupulous police officer, wishing’ to obtain 
tion and earn the reputation of being an efficient member of 
ce force, would get out of the difficulty by converting the 
sion” into an incriminating statement shor of a “ confes- 
merely omitting to state the words “ He fell, and I after- 
spatched him with a knife” ; and according to Straight J, 
pment, not being a “confession,” would be admissible 
e prisoner, ; 

Arue meaning of the term confession is that explained by the 
High Court in Imperatrie. v. Panoharinath I. L. R., 
followed by ¢he Full Bench in Queen Empress v. Nana 
Tt was held in the former case that a statement made 

ficer by an accused person, whilein the custody of the 

h intended to be made in solf exculpation, and not as 

may be nevertheless an admission of an incriminating’ 
; and if so, under Ss, 25 and 26 of the Evidence Act, 

roved against the accused. This view is in full accord’ 
ruth, an application of, the definition in Stephen’s 

o fact that it was made in self exculpation, and not 

a confession, cannot make it, in law, the less a con- 

ally leads to an inference of guilt, and thereby as 

; satisfies the definition of a confession, which de- 

nature of the statement, and not upon the object 

party making it, and if it further appears that the 

ly relies upon it, and that it formsan important part’ 
against the accused, then, although, as compared 

sion, 16 is in itself a statement of an inferior kind 

d to the rank and importance of a full confession. 

v. Nana I. L. R., 14 B, 260, it was held that 

, made by the accused, were clearly in the nature 

is they suggested the inference that the prisoner 

” to use the language of Stephen in the Digest, 

tended by the accused asa confession of guilt, 


6 B, 34, be an admission, of an incri- 
which the prosecution mainly relies, 
Aa 'b of the evidence against 
not come by the property 
hin the rules of exclusion 


t YA 
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in regard to confessions made by a person in custody of the police.” 
(per Sargent C. J. at page 263). De 


Stephen’s definition may therefore, it seems, be taken as 
containing the proper meaning of the term in the Indian Evidence 
Act, At all events, if is a satisfactory guide for all practical 
purposes, and all the cases that have yet occurred may be explained 
with reference to it, The meaning of the 21st Art of the Digest 
I take to be that confessions are admissions made by/ a person 
charged with a crime (1) stating that he committed that crime: 
(2) suggesting the inference that he did so. l 


In Queen v. MacDonald 1872 10 B. D: R., App. 2, the prisonor 
was indicted for theft and dishonestly receiving stolen property. 
His statement tothe police officers that the watch and Bs. 1,000 had 
‘been given him by his sister, and that he had bought the chain was 
clearly not a confession. It was not a statement that he stole ib or 
came by it dishonestly, nor does the statement lead to any inference 
that he was guilty of the crime with which he was charged. On the 
contrary, if true, it showed he was innocent of both/crimes. The 
statement was therefore rightly admitted by Phear J, as an admis- 
sion not amounting to a confession. The report of Entpress v. Dabee 
Pershad I. L. R, 6 C, 535 does -not contain the particular state- 
ment which formed the subject of consideration. 
Panoharinath I. L. R, 6 B, 84 the prisoner wa charged with 
uttering a forged cheque. When asked by a pdlice officer .how 
he came into possession of the cheque, he replied) that one K had 
given it to him. Here proof of possession by the prisoner of the. 
forged cheque would have suggested the inferẹnce that he was 
guilty of uttering it, and as the statement proved the possession, it 








n Imperatriz v. 


thereby suggests the inference of his guilt, amd is therefore a 
confession within Ss. 24 to 30. The substanthal portion of the 
statements objected to in Queen Empress v.f Jagrup, I. L. R, 7 
A, 646 was as follows :—“ There in my presence S seized the boy by 
the neck: and began to strangle him, and throwing him on the 
ground, sat on his chest. I caught hold of thje boy’s feet, and said - 
to 8, ‘why are you killing the boy? Don’t kill him,” S replied “keep 
silence.’ § did not mind me, and killed thel boy; when the boy’s 
breathing ceased, he let him go. Iand S tok the corpse and put 
it in the woodstock, and put pieces of timbfer on his body.” No 
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doubt some of the statements about concealing the body might have 
suggested the inference of the guilt of both prisoners of the crime 
of murder with which they were both charged, but, as Straight J, 
pointed lout, a confession must be read as a whole, and then the 
fair effect of itis to show that it is “indeed no more than a state- 
ment by @ person who admits he witnessed the perpetration of a 
crime, but denies having participated in it, and alleges he protested 
against ibi” The fact of the confessing party having protested 
against the murder, prevents the inference of guilt on his part, 
with respect either to the offence of murder, or abetment of mur- . 
der: but ifthe had been charged under S. 201 of the I. P. C. with 
causing digappearence of the evidences of murder, the latter 
portion ofthe statement would have been a confession. In Queen 
impress v, | Meher Alt Mullick I. L. R, 15 C, 589, one of the 
three prisoniers tried for murder made two statements. One was 
“Sir, I have something to give you. He gave me this paper to 
keep for himj” The other was a detailed statement as to how the 
deceased met\his death. He said that a dispute arose regarding 
the bill presehted by the deceased to M. (a co-accused); that the 
deceased abused Ms wife, on which M gave him a push in the 
throat when thie deceased fell back insensible ; that they (the three 
prisoners) ther tried to put the body in the poe, but that ibt was 
too big and so they tied it up with cords and placed it in the box; 
that the lid wah then put on the box, and the box covered with 
gunny and left WII the evening, when it was secretly removed. The 









first statement about the paper is, itis quite obvious, no confession, 


‘as no possible inflerence of guilt can be drawn therefrom ; but the 


other statements Head to the inference that the three accused mur- . 
dered the-deceaseql together, or, at least, took part in the commis- 
sion of the offenc@. Hence the first statement was admitted by 
Wilson, J. but not the rest. It must however be admitted that the 
statements in this hase were ver y similar to those in Queen Empress 
v. Jagrup, I. L. R., @ A, 646 the distinction between the two dicisions 
being that, in the latter, the protest on the part of the accused 
saved the inference Which might have otherwise followed, and that 
Wilson, J. there was no such circumstance to 
rebut the inference. In Queen Empress v. Nana I. L. R, 14 B, 260, 
the prisoner was charged with dishonestly receiving stolen property. 


On being asked by the police where the property was, he replied he 


in the case before 


I 
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had kept it and would show. He said he had buried itin the fields. 
The fact of receipt, and the circumstance of burial showed that he 
had receivad the property and had come by it dishonestly. ‘The 
statement therefore clearly suggested the inference thatthe pri- 
soner was guilty, aud hence amounted to a confession, and was 
rightly held to be within Ss, 24 to 30. | 
11 

Ib- will now be advisable to consider each section eparately 
explaining the meaning of each word or phrase in it which has 
formed the subject of discussion in the several High Courts in India, 
from the date of the passing of the Evidence Act down) to the last 
issue of the current Reports. 










. 

Section 24.—A confession, made by an accused pershn, is irrele- 
vant in a criminal proceeding, if the making of the confession appears 
to the court to have been caused by any inducement, threalt or promise, 
having reference to the charge against the accused perso, proceeding 


rom a person in authority, and suficient in the opinion of the court 
4 3 


to give the accused person grounds which would appear fto him reason- 
able for supposing that, by makiny it, he would gain dny advantage 
or avoid any evil of a temporal nature, in mali ence to the procéedings 
against him. 

Before a confession is rendered inadmissibldé 
regard must be paid as well to the character of 


under §. 24, 
he person from 
nature of the 
inducement, threat or promise. With respect tofthe former, he 


whom the improper pressure emanates, as to th 


must be a person in authority : and as to the latter, it must be (1) 
made with reference to the charge against the f accused, and (2) 
sufficient to give the accused reasonable hopes fof gaining a tem- 
poral advantage or avoiding a temporal evil, witlh reference to the 
proceedings against him. Andit is for the court} to determine both 
the fact of improper pressure having been ‘¢mployed, and its 
sufficiency. 
I shall now consider the different portion$ of the section with 
reference to the cases decided thereon, 
Macde.—Under 8.24 it is immaterial t 
obtained by illegal influence is made, so longi as the case does not 
fall within S. 28. Thus a confession so tain led will be irrelevant, 
whether made to the Sessions Judge, (Ques 


5 N. W, P. 86) to any Magistrate, (Queen 


EPR a confession, 


av. Mussumat Luchoo 
y. Mussumat Duchoo. 


5 N. W. P. 86, Empress v. Rama Birapa 1. L. R, 3 B, 12; Empress 
of India v. Asghar Ah I. L. R, 2 A, 260, Queen sae. Uzeer 
1, L.R, t10 C, 775, to any Police Officer, (Queen v. Mussumat Luchoo 
5 N. W. P., 86; Empress v. Rama Birapa I. L. R, 3 B, 12) or to 
any other person e.g., Traffic Manager of a Railway, (Reg v. Navrojt 
Dadabhai 9 B. H. C. R, 858) Master of a Vessel, (Queen v. Hicks 
10 B, L. R, App. 1). 


Itis also immaterial whether the confession be made to the same 
person who has used undue influnce, (Queen v. Hicks, 10 B. L. R. : 
App. 1 Queen v. Mussumat Luchoo 5 N. W.P,, 86; Empress v. 
Rama Birapa I.L. R., &B, 12; Empress of India v. Asghar Ali 
I-L: Rs YA 260; Orin Papes v. Uzeer I. L. R., 100, 775; 
or whether it be made to a person other than the one who has held 
out the inducement, threat or promise (Reg v. Nawojt Dadabhat 
9 B, H.C. Ri, 858 Queen v. Mussumat Luchoo 5, N. W. P., 86.1 


By an aecused person.—lt would also appear that itis not 
necessary unger the section that the confessing party should be 
either accused or in police custody at the time of making the con- 
fession. There are no limiting words in the section, and even 
reading if in connection with the words “haying reference to the 
; the accused person” and “in reference to the 
proceedings against him,” it does not seem requisite that the ton- 
fession must bel made after accusation and arrest, for the last two 
expressions quoied from the section are themselves not restricted 
to a charge or proceedings actually made or taken at the moment 
of the employment of inducement, threat or pressure. No doubt, if 
the charge and the criminal proceedings must be in existence at 
the time of the ptessure, the confession being made thereafter, it 
would follow that the section would only protect confessions meds 
by a person after being accused, but the more humane view 
would be not to put such a construction upon these phrases. If 
the definition of Stephen in the Digest of the Law of Evidence be 
adopted in its entirdty, a confession is within Ss, 24 to 30 though 
made at any time.| In Queen v. Hicks 10 B.L. R, App. 1, the 
person making the confession was neither accused by the proper law ` 
authorities, nor in the\custody of the police, though he was accused 
by, and under the arrest of, the master of the vessel.’ The confes- 
sion was rejected under S, 24, So in Reg v. Navrojt Dadabhai 9 







NG 
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B. H. C: R, 358, the confessing party was not accused by, nor in 
the custody of, the police, but accused by and in some sort of 
custody of, the railway authorities and it also appears that in 
Empress of India v. Mohan Lal I. L. R, 4 A. 46, the confessional 
statements of the appellants before the panchayat were made 
when they were neither accused nor arrested by the police. 


In a criminal proceeding.—A statement which amounts toa 
confession made under the circumstances described in S. 24 and 
which is excluded under that section, as such, in a crimina} 
proceeding, may nevertheless be admissible in a civil proceeding as 
an admission and hence it was holdin Qigen Empress v. Tribhovan 
Manek Chand I. L. R, 9 B. 181 that statements made to the police 
by accused persons as to the ownership of property yoke is the 
subject matter of proceedings against them, though inadmissible 
as evidence against them at the trial for the offence [with which 
they were charged, are admissable as evidence with regard to 
the ownership of property in an enquiry held by 4 magistrate 
under $. 528 Criminal Procedure Code of 1882. 


Appears to the court.—The court must determing whether as a 
matter of fact any inducement, threat or promise wasjheld out to the 
confessing party. But in the absence of evidence ih a confession 
of an accused person has been induced by illegal pressure it is not 
to be presumed that such confession was so sai According 
to S. 24 a confession is admissible only if the cour} considers it to 
have been induced by illegal pressure. Whore thg Sessions Judge 
did not consider a confession to have been so influced, the High ` 
Court, upon a reference under 8. 203 Criminal Progedure Code held 
it to have been properly admitted, and finding it | 
and clear, and supported by reliable evidence, ac 
victing the person who made it, notwithstanding 
in the Court of Session and his being found not 


(Reg v. Balvant V. Pendharkar 11 B. H. Č. R, 


A prisoner alleging that a confession 
should offer some proof of his statements to t 
Bhairon Singh I. L. R. 3 A, 338). 


Inducement, threat or promise having reference to the charge 
against the accused.—The charge means here a criminal charge, 
or a charge of an offence in a criminal preceeding. The words 


4 










by the jury ; 


unduly extorted 
court. (Empress v. 
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“having reference to the charge against the accused” read with 
the words “in a criminal proceeding ” antecedent, and the words 
“in reference to the proceedings against him” following, imply 
that the inducement, threat or promise must be with reference to 
the charge of an offence in the criminal courts of the country ; and 
the language is wide enough to admit of the construction that the 
charge need not have been framed, nor any criminal proceedings 
begun at the time of the confession. In other words the object of 
the person using the illegal pressure must be to obtain a confession 
of having committed an offence which is at the time, or which will 
be, the subject of a charge and proceedings in the criminal courts, 
with the intent that the confession may be used in the subsequent 
criminal proceedings. In this view it is difficult to understand 
Queen v. Hicks 10 B, L.R. App. 1. The object of the master was 
not to extort any confession at all, but to resist the mutiny, and. 
still less wag his object to extort a confession with a view to its use’ 
in any criminal proceeding that should be taken in the courts 
against the prisoner. Hence the threat was not with reference to 
the charge at all, and, it would therefore follow, was admissible: 
In Empress of India v. Mohan Lal 1. L. R, 4 A. 46, the matter 
before the panthayat was whether M and K had murdered B, and 
thereby disqualified themselves from further intercourse with the 
rest of their brotherhood. It was not till at the sixth meeting of the 
panchayat, when they were threatened with excommunication from 
the caste for life, that they made certain statements which it was 
sought afterwards to prove against them at their trial. The pan- 
chayat found them guilty and sentenced them to 8 years’ excom- 
munication. d that S. 24 could not be pleaded against their 
e ground that such statements had been caused 
r there was no threat made having reference to 
them. Here the confession was rightly admit- 

the panchayat was to obtain the confession 
e of employing it in the event of a criminal 
courts of the country, but for the purpose of 
deciding whether they were guilty, and had thereby disqualified 
themselves from social intercourse with their brethren. The 
threat was therefore not with reference to the charge against them, 
but with reference tg their exclusion from social intercourse with 
the community of which they were members. 









admissibility o 
by such threat 
any charge a 
ted. The obj 
not for the put 
prosecution in th 
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Person in authority.—No: definition or illustration is given of 
2 “ person in authority” in the Evidence Act. It is an expression 
well known to English lawyers on a question of this et and 
though, as the rules of evidence which were in force at the passing 
of tho Act are repealed, the English decisions on the subject can 
scarcely be regarded as authorities, they may still serve as valuable 
guides. (Per Sargent C. J. in Reg v. Navroji Dadabhfai: 9 B, 
H. C. R, 358). In this case it was contended that a “person in 
authority” means a person who has control over the prosecution 
of the accused, but the court held that the term was})not to be- 
used in any restricted sense. The Chief Justice lays/down the 
rule as follows, following the English law, “the test 
to be, had the person authority to’ interfere with the 
any concern or interest in it would appear to be held 
give him that authority, as in R. v, Warringham 2 

















concerned in the management of their business was(a person in 
authority, and we find the rule so laid down in Archbol}d’s Criminal 
Practice.”. Vide p. 869. Accordingly it was held 
ling auditor in the service of the G.I. P. Ry. was; 
crag within S. 24. So in Reg v. Soka W. Pendharkar 


had been proved. Empress of India v. Mohan 
A, 46 decided that a panchayat is not a “ perso; 


all I. L. R, 4 


in authority.” 


laid dòwn in heg v. Navroji Dadabhi, 9 B, H. C. R 


appears to bea “ person in authority.” The pancha authority 
to interfere in the matter before them, viz., the‘excl f a member 
of the caste from society, and their interest a ern in the 
matter as arbitrators gave them the power of inte A pan- 
chayat had as much authority in the matter of s racism as a 


judge has in the matter of the prosecution, an 1 itis analo- 
gous to a court. Hence the view of Tyrrell J, seems right, 
unless a different construction be placed upon tie term “ person in 
authority.” Queen v. Hicks 10.B. L. R, App. $, is a precedent for 
holding that the master of a vessel is a “ persqbn in authority.” A 
police patel is a “person in authority,” (EmpẸess v. Rama Birapa 
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I; L. R, 3 B, 12) and so any other police officer (Queen v. Mussumat 
Luchoo 5 N. W. P., 186) a magistrate, or a Sessions Judge, are also 
“persons in authority” (Empress v. Asghar Ali, I. L. R, 2 A, 260, 
Queen Empress v. Uzeer, I. L. R, 10 C, 775). . 


Sufficient in the opinion of the court :—The rule as laid down 
in the section in question appears to be worded in accordance with 
the suggestion of Parke B,in Rv. Hannah More 21 L.J. M. C, 
193. Section 24, whilst requiring the inducement to be offered by a 
person in authority, leaves it entirely to the court to form its own 
opinion as to whether the inducement, threat or promise was suffi- 
cient to laad the prisonet to suppose he would derive some benefit or 
avoid som evil of a temporal nature by confessing. (Per Sargent C.J. 
in Reg v. Mavroji Dadabhai 9 B, H. C. R, 358 at p. $67). 












Sufficiynt to give accused grounds... avoid any evil :—The 
courts havé construed these words liberally in favour of prisoners. 
Considering} the ignorance of the people of the country and 
their dread | of persons in authority, the course adopted by the 
courts is a very salutary one. The question what would amount 
to inducement, threat or promise sufficient to give an accused 
grounds, whijch would appear to him reasonable that he would 
by confessing |gain some advantage or avoid some evil of a tem- 
poral nature-lin reference to the proceedings against him, will 

_gio doubt be janswered with reference to the English decisions, 
owing to absenge in the Act itself of any indication of what the 
Legislature has} deemed sufficient (Neg v. Navroji Dadabhai 9 B, 
H. C. R, 358). @“ The words ‘you had better pay the money than 

it will be better for you to tell the truth’ appear 

‘onstruction; and that is “you must know all about 

and you had better therefore at once confess the 
so avoid being sent to prison, where you cer- 

u do not do so.’ They operate as an inducement 

by the sugi which they carry with them that he wonld 
certainly be; jail if he did not confess and pay, and that if 
he did he wo t be sent. That these words would, according 
to English authorities, be regarded as an inducement cannot be 
doubted, Baldings cdhse 2 Den. C. C.441. And I must say that coming 
from a man in his position, whose business it was to report to the 
authorities of the Coflmpany, and who had it in his power to repre. 


tainly will 
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sent the matter in any light he might think proper, the inducement 
may well be deemed sufficient to operate on the mind of a person 
placed in the position of the prisoner, so as to lead him to suppose he 
would escape going to jail by confessing and paying. Undoubt- 
edly he was not led to expect any advantage from merely telling 
the truth, but confessing was the first step which was to insure ib” 
(per Sargent C.J, in Reg v. Navroji Dadabhai, 9 B, H. C. R., 358). 
Again where the same words, “ you had better tell the truth,” were 
employed, Field J, said. “The use of this language has been 
repeatedly decided to render a confession inadmissible.” Queen 
Empress v. Uzeer, I. L. R, 10 C, 775%at p. 776). To tell a 
prisoner that “if you confess the truth mothing will, happen to 
you” will taint a confession and cause its exclusion from evidence 
(Queen v. Musswmat Luchoo, 5 N. W. P., 86). So alsd to employ 
the words “tell me what really happened and I will take steps to 
get you off” (Empress v, Rama Birapa I. L. R, 8 B, 12) a confes- 
sion in the hope of pardon is irrelevant (Hmpress v.; Asghar Ali 
I. L. R, 2 A, 260.) | 
Of a temporal nature. —The word “temporal ” is opposed to 
“ spiritual or religious.” A confession induced by holding outa hope 
of forgiveness from God would therefore be admissible in evidence. 
Confessions ordinarily made to priests of sins would not be irrele- 
vant under S. 24. In Empress of Indiav. Mohan Lall, I. L. R., 
4 A. 46, the threat employed was} excommunication from caste for 
life. This was an evil probably “ temporal.” Excommunications 
threatened by the Pope of Rome would be a religious evil, and 
therefore relevant under the section. 
_g im reference to the proceedings against him.‘ Proceedings ” 
mean “criminal proceedings,” and the phrase/ must be read as 
qualifying the words “ advantage ” and “evil? The advantage 
held out, or the evil threatened, must be with reference to the 
proceedings against the prisoner, as for instance, that by confes- 
sing, he will not be sent to jail (Reg v. Nayroji Dadabhai9 B, 
H.C. R., 858), that nothing will happen to him (Queen v. Uussumat 
Luchoo, 5 N. W. P. 86), that he will get off (Empress v. Rama 
Birapa, I. L. R. 3 B. 12), that he will be pardoned (Empress v. 
Asghar Ali, I. L. R, 2 A, 260), that he }will receive a more 
lenient sentence, that he willin consequence Jof confessing become 
Queen’s evidence, and the like, 
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Queen v, Hicks, 10 B. L. R, App 1 is also open to the objection 
that the threat did not imply an advantage or evil in reference 
to the proceedings against the prisoners. The evil threatened 
was loss of life, but it was not put forward to induce a confession, 
but to suppress a mutiny. There was therefore no logical connection 
between the threat and the confession. The confession was not 
induced by the threat, and the threat was of some injury to their lives 
by their disobedience, and did not refer to any escape from a criminal 
prosecution, or to any mitigation of sentence at their trial. ` Empress 
of India v. Mohan Lali, I. L. R, 4 A, 46 may also have been put 
on the ground that no advantage was offered or evil threatened 
with reference to criminal proceedings against the prisoners. The 
evil threatened (excommunication for life) was with reference tò 
further social intercourse between the accused and his brethren, 
but did notlallude to any escape from criminal prosecution or miti- 
gation of punishment at their trial. 


Section \28.—If such a confession,. as is re ferred to in 9. 24, 
is made after the impression caused by any such iaducement, threat, 
or promise, has, in the opinion of the Court been fully tengahe, at is 
relevant. 


I shall co sider S , 28 mediately after S. 24, as it is a quali- 
fication of the latter, and its proper position in the Act should have 
been immediately after that section. Under the present section, 
a confession, irrelevant under S. 24, loses its character of inadmis- 
sibility, as evidence, when the inducement, threat, or promise has 
been fully removed. Whether or not it has been so fully removed, 
it is for the court to consider. The question will no doubt depend 
on the circumstances of each particular case taken as a whole, but 
principally upon uch facts as length of interval between the time 
of inducement anid that of confession, the character of the person 
threatening, as well as of the confessing party, caution adminis- 
tered after the illegal pressure and the like, 







I now pass on {to the analysis of the section, commenting upon 
such portions of it at have come within the cognizance of the High 
Courts in India. 

Opinion of the Court.—Where a confession was made upon the 
inducement that nothing would happen if the prisoner confessed, 


ui 
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held out by the police, and the prisoner made two different con- 
fessions, the one before the Magistrate, and the other before the 
Sessions J udge, who accepted both confessions but did not record 
any opinion on the point, Spankie J. said, he was not prepared to 
say that the confession made before the Sessions Judge was made 
after the impression caused by the promise had been fully removed 
(Queen v. Mussumat Luchoo 5 N. W. P. 86). 


Fully removed.—Where an inducement was held out to the 
prisoner in his private lodgings, and he was immediately after 
taken to the Traffic Manager of a Railway, in whose presence he 
signed a receipt for a certain sum of moles, Sargent C..J. said it 
would be impossible to hold that the impression was removed in 
the short interval which elapsed between the inducement and the 
signing of the receipt (Reg. v. Navrojt Dadabhai, 9 B. H. C. 
R, 358). | 

In Queen v. Mussumat Luchoo, a promise of safety was 
made by a police officer, to whom the prisoner made a/ confession 
which she also repeated before the committing Magistrate. She 
also made a confession, but somewhat different, before/the Sessions 
Court. Held that the confession before the Magistr 
vant, and that the court was not prepared to say that the confession 
made before the Sessions Judge was made after the impression 
caused by the promise of the police constable had/been fully re- 
moved. In Empress of India v. Pancham, I. LA R, 4 A. 198, 
the police constable said “1 questioned him and told him to tell the 
truth, and he produced the knife, and said this was the weapon 
used in the murder. He said he had thrown the /fanklets into the 
jungles and would point them out in the morning,/’” which he did. 
Stuart C. J. said. “Now all these statements, exlcept as proving 
confession of murder, I hold to be admissible and relevant not only 
under 8, 27 of the Evidence Act butalso under 8, 2/8 which expressly 
forms an exception to the law provided by S. 2 


Jit 


Section 25.—No confession made to a police} officer shall be used 
as evidence against a person accused of any offence. 










The law is imperative in excluding wlJat comes from an 
accused person in the custody of the police, 1 


(Queen Empress v. Mathews, I, L, R, 10 C 


it Incriminates him 


, 1022 per Field J.) 
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as a wholesome protection to the accused, to construe it in its 
widest and most popular signification” pp. 216 and 217. Pontifea, J 
agreed as to the wide construction of S. 25, however “ without 
going so far as to say, that S. 25 renders inadmissible a confession 
made to any person counected with the police, for there are cases 
in which a person holding high judicial office has control over, and 
is the nominal head of the police in his District” p 218. This 
case is also an authority for the proposition, that a confession is 
not taken out of S.25 by the fact that it was made to. a person, 
not in his capacity of a police officer, but as an acting Magistr ate 
and Justice of the Peace. It was approved of by Ainslie, J. in In the 
matter of Hiran Miya, 10. L. R., 21. R village Munsif is nota 
police officer, and the village Cess Act 8. 7 does not make him 
one, and therefore a confession made to a village Munsif is not 
inadmissible in evidence by reason of 5.25 (Queen Hmpress v. 
Sana Papi, I. L. R., 7 M, 287). Amongst persons held to be 
“police officers” are the following; police constables (Queen v. 
MacDonald, 10 B. L. R., App. 2; Imperatriæ v. Pitamber Jina 
I. L. R., 2 B, 61; Empress v. Dabee Perehad, 1. L. R., 60, 530: 

Imperatriæ v. Panoharinath, I. L. R., 6 B, 34; Queen Empress 
v. Babu Lal, I. L. R., 6 A, 509), Boies head constable (Queen 
v. Mussumat Lucheo, 5 N. W. P. 86, Reg v. Jora] Hasji, 11 B, 
H. C. R., 242; Empress of India v. Pancham, I. L. R., 4 A, 198; 
Queen Empress v. Kamalia, 1. Di. R., 10 B, 595Y, police patel 
(Queen Empress v. Kamala, I. L. R., 10 B, 595), qaroga (Empress 
of India v. Pancham, I. L. R, 4 A, 198), sthb-Inspector of 
thannah (In the matter of Hiran Miya, 1, C. L} R., 21) police 
sub-inspector (Queen v. Pagaree Shaha, 19 W. R., 51; Adu Shikdar 
v. Queen Empress, I. L. R., 110, 689), police ifspector (Reg v, 
Hurribole Chunder Ghose, I. L. R., 1 C, 207; 
v. Meher Ali Mullick, I. L. R., 15 C, 589.) 


Under 8. 25 it 1s immaterial whether suclA police officer be 
investigating a case or not. Where a sub-Ingpector of a thanah 
of Abidabad had come to Sylhet to give evidenfce in another case, 
and was in no way connected with the investigation of the prisoner’s 
case, a prisoner went to him as to a personal #riend and asked his 
advice of his own accord, it was nevertheless he4d that the confession 
was inadmissible (In the matter of Hiran Miya, 1 O. L. R., 21), 
A confession made to a police officer in the prẹsence and hearing of 


Pr 


2 













Queen Empress 


J 
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a private person is not to be regarded as made to the latter, and 
is therefore still within the prohibitive scope and meaning of S. 25 
(per Stuart, O. J. in Empress of India v. Pancham, I. L. B.,4, 
A, 198, 201). 


Against .—-Section 25 does not preclude one accused person 
proving a confession made to a police officer by another accused 
tried jointly with him. Sucha confession is not to be received or 
treated as against the person making it, bub simply as ‘evidence on 
behalf of the other (Imperatria v. Pitamber Jina, I.L. R., 2 B, 61). In 
this case two persons were being tried for murder, the counsel 
for the 2nd prisoner asked the witness whether, while the first 
prisoner was seated alone in the cart, he had not heard the policeman 
ask the first prisoner what he had done, and the first prisoner reply 
“IT have killed a man, and the other has run away.” Counsel for 
the first prisoner objected. The presiding Judge having reserved 
the point under Cl. 25 Letters Patent 1865 and 5. 101 of the High 
Courts Act (X of 1875), it was argued before the Full Bench by 
counsel for second prisoner that the question he put intended not 
to criminate the first prisoner, but to exculpate the second. The 
Court upheld\this contention, IVestropp C. J. saying “ In this case 
the confession was sought to be proved not as against either con- 
fessing person or his co-accused, but on behalf of the -latter” 


vide p. 64. i 
« But une ver such circumstances” the Chief Justice pointed 
out “ it would’ p the duty of the judge to instruct the jury that 


such confessionl is not to be received or treated as against the 





person making ib, but simply as evidence on behalf of the other” 
at p 64. His Lordship then admitted there was a difficulty invol- 
ved in this course, but indicated the means of obviating it. “It may 
be said that it isa matter-of difficulty for the jury to give to the 
latter accused the benefit of such evidence, and not to permit it to 
prejudice in their| minds the confessing party. But the Court is 
not to presume that} the jury will disobey the direction of the judge 
when he tells thenh, as he should do, that a confession made to a 
police officer is not to be regarded as evidence against the accused 
who made it. Whe the judge on perusing the depositions before 
the trial perceives that such a confession by one accused is likely 
to be offered in evidence on. behalf of another accused, it would 
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I. iv. A confession to a police officer by an accused person in 
y, though made in the immediate presence of a Magistrate, 
dmissible (Queen v. Domun Kahar, 12 W. R., 82; Queen 
Mohun Roy, 24 W. R., 33, per Birch J.; Reg. v. Hurrtbole 
” Ghodse, I. L. R., 1 C, 207 ; Queen Empress v. Babu 
L. R., 6 A, 509), but vide Queen Empress v. Pancham 


4 à, 198, Stuart C. J.; and In the matter of Hiran Miya, 
Ra 2L 


























on 26.—No confession made by any person, whilst he is in 
y of a police oficer, unless it be made in the immediate pre- 
a Magistrate, éshall be proved as evidence against such 


eaning of this section as compared with S. 25 is dis- 
a. 


The 'omission of the Legislature to indicate to whom 
ion must be made has created some difficulty as to the 
tween Ss. 25 and 26. ÑS. 25 refers to confessions to police 
present section says nothing on the point, but, so far 
o language goes,—is wide enough to include con- 
ell to police officers, as to persons other than police 
0 read with §. 25 is therefore capable of two con- 
rding as we take, as fundamentum divisionis, (to 
ogic), the words “ police officers” in S. 25, or the 
in custody of a police officer” in S, 26. These in- 
ll be rendered clear by the following logical classi- 
e consider the words “ police oficer” to be the 
istonis intended by the Legislature in Ss. 25 and 


A. 


Confessions made by persons. 
1 


— © 














e 
Not to police officers (S. 26), 








— ee 


oon 
Not whilst in custody. 








ZA TT ES AI 
ot in the immediate In the immediate Not in the imme. 
preseuce of a presence of a diate presence of a 
Magistrate. Magistrate. Magistrate. 
(b) (c) (d) 


Za 


4 


PARTS I&I] THE MADRAS LAW JOURNAL 


be an important matter for his consideration whether it 
be desirable to direct that such accused person shoul 
rately tried,” vide p. 64. 


Accused.—As it has been remarked at the begim 
is not limited or qualified in any way, but is to ya 
widest construction. It will therefore appear that it > 
immaterial whether the confessing party was, at t 
making the confession, accused or not, or whether 
police custody or not, and whether the confession wa. 
police officer in the presence of a Magistrate or not. 
is equally applicable in the following circiymstances. 


I. Confessions to police officers, not made in t 

presence of a Magistrate, when the confessing party i 
i neither accused, nor in 

11 accused, but not in cus 

iii in custody, but not acc 
iv both accused and in Cl 


II. Confessions to police officers, made in 
presence of a Magistrate, when the confessing party 
i neither accused, nor in 








ii accused, but not inc 

lii in custody, but not ac 

‘iv both accused and in oc 
Illustrations. ; 


I. i. A confession to a police inspector by a 
was neither accused nor arrested is irrelevant (4 


Meher Ali Mullick, I. L. R., 15 C, 589.) 


ii. In Empress v. Dabee Pershad, I. L. R., 6! 
that an admission not amounting to a confession, 
officer before arrest was admissible. 


iii. A confession to a police officer when a’ 
and in custody is not admissible (Imperatria v. Pit 
2, B, 61 Queen Empress v. Tribhovan M anekchan 
Queen Empress v. Mathews, I. L. R, 10 C, 1f 
of Hiran Miya, 1 C. L. R., 21; vide also Reg. 
H. C. R.,.242; Empress of India v. Pancha 
Queen Empress v. Kamalia, L. L. R., 10 B, 595). 






as 


a 


PARTS 1 & 11.] THE MADRAS LAW JOURNAL. 37 


It will be noticed that in the sub-classification of S., 26, the 
words “ whilst in custody” lave been taken as the fundamentum 
divisionis. The same result would follow if the words “in the 
immediate presence of a Magistrate, be adopted as the basis of 
division, thus :— 

. B. 


Confessions, etc, 


j 
































~ - eh amana ranah. A) GP A NG at Da, 
To police officers, (S. 25) Not to police en (S. 26). 
pem ee E E NR, 
In the immediate Not in the immodiate 
presence of a presence of a 
PRE al b) Magistrate. 
l 
(ams = oe nae nea, 
Whilst in Not whilst Whilst in. Not whilst 
custody. in custody. custody. in Ya eel 
(a) (D) (c) (d 


From a comparison of (a) (b) (c) (d) of diagram A with the 
same letters in diagram B, it will be apparent that diagrams A and B 
are really identical. | 


The meaning of 8. 25 according to diagram A (omitting B alto- 
gether for the purposes of explanation) is ji E to police 
officers under any circumstances fall exclusively within 8. 25, 
Bearing in mind the sub-classification of S. 26 accordjng to A, and 
applying it to S. 25, it is evident that confessions made to police 
officers are irrelevant, according to this view, wheth r made whilst 
a person is in police custody or not, and whether i the immediate 
presence of a Magistrate or not. The meaning of |S. 26 is that it > 
deals only with confessions to persons other than} police officers. 
The section does not deal with all confessions made to persons who 
are not police officers, but only with such confessions when made 
under two particular circumstances (i) whilst the accused is in the 
custody of a police officer (ii) when made in th¢ immediate pre- 
sence of a Magistrate. It virtually lays down jiwo propositions, 
firstly, that a confession made, whilst the prisone¢ is in the custody 
of a police officer, and in the immediate presente of a Magistrate 
is admissible ; but, secondly, a confession made, whilst prisoner is 
in the custody of a police officer, but not in the immediate pre- 
sence of a Magistrate, is not admissible. Hence a confession made 
in the case (a) of the diagrams is admissible/ but not if made in 
the case (ò). 6.26 does not deal with conlfessions in the cases 
(e) and (d) but they would .be admissible i those cases under 
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S. 21, which makes all confessions admissible exoept those actually 
made irrelevant or prohibited by Ss. 24 to 27. 


Now if we tako the words “whilst in the custody of a police 
oficer” to be the basis of division, we arrive at the following 


results, thus :— 
































C. 
Confessions, 
yaen an Á ee ee a an eee ee ee kangaran anganani — 
| 
To police officers, To police officers, To persons not 
not whilst in whilst in custody. police officers, 
custody. ` ; 
| (8. 25.) è | (5. 26.) (S. 26, 
Kara a EE Be a aga T es ae: 
In the imme'liate Notin the igmediate In the immediate Not in the immediate 
presence of a presence of a presence of a presence of a 
Magistrate.) Magistrate. Magistrate. Magistrate. 
(c) t (d) (a) (b) 


According to this construction confessions to police officers 
whilst the prisoner was in their custody, and made in the immo- 
diate presence of a Magistrate is admissible under 5, 26, and con- 
fessions in the cases (b), (c) and (d) are excluded, in the first by 
S. 26, and it the other two by S. 25 as controlled by S. 26. With 
respect to confessions made to persons, other than police officers 
the same remarks will apply as in the case of diagram A. 

The iia for the solution of the Courts is which of these 
two constructidns is the correct one? and it appears that the first 
construction isthe one which has been established by the High 
Courts both apie and since the passing of the Indian Evidence 
Act. The law prevailing before that Act with respect to the point 
in issue was contained in Ss. 148 and 149 of the Criminal Proce- 
dure Code of 1861. The relation between Ss. 148 and 149 is iden- 
tical with that Dowen Ss. 25 and 26 of the Evidence Act, and 
hence a decision (upon these sections of the old Code of 1861 is 
still law, so far at least as the present question is concerned. 
Queen v. Domun | Kahar, 12 B. L. R., 82is an express authority 
that S. 149 of the Code of 1861 (now S. 26 of Evideuce Act) does 
not protect confessions to the police by persons in their custody 
though made in th presence of a Magistrate, In this case the 
prisoner was at the\time of the confession in the custody of the 
police and made it to\ them, the Magistrate merely standing by. 


The current of decisions after the passing of the Evidence Act is 
the same. In Queen}v. Mon Mohun Roy 24 W. R. 33, the prisoner 
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who was at the time in the custody of the police made a confession 
to the Deputy Magistrate, and Birch J. had it to be admissible 
under 5. 26, on the ground that “it was made to P, who isa 
Magistrate. It was voluntarily made to him, and not to the police, 
and no kind of inducement was held out to the prisoner to make it.” 
The meaning of this passage appears to be that the confession was 
admissible as it was voluntarily made, and therefore did not fall 
under S. 24, and that, uot having been made to the police, though 
the person was in their custody, it was not within 8. 25. The em- 
phasis put on the fact that the confession was made to the Magis- 
trate and not to the police would tend togprove that the case was 
within S. 26, and seems to be an admission that if it had been 
made to the police, instead of to the Magistrate, it would have been 
inadmissible. In other words that a confession to a police officer by 
a prisoner in his custody though made in the presence $f a Magis- 
trate fell under S. 25 and not under S. 26. The opinion of Garth 
C. J., in which Pontifex J. agreed, is clear authority thfat S. 26 is 
not to be read as qualifying the plain meaning of PB. 20 (Reg 
v. Hurribole Chunder Ghose, I. L. R., 1 C, 207). [The confes- 
sion in this case was originally made to a police inspefctor and re- 
duced into writing by him. The document was subgsequently ac- 
knowledged and signed by the prisoner in the prefsence of the 
Deputy Commissioner of Police, who attested the st¢itement in his 
capacity as Magistrate and Justice of the Peace.f Garth C. JJ. 
in delivering judgment said “It was urged 1st, that S was not a 
“police officer’ within the meaning of the section, aifid 2ndly, that 1f 
he were, the statement was made to him as a Magistrate and not as 
a police officer, and that the 26th section was intehded to qualify 
the 25th, so as to make a statement even to [a police officer 
admissible, if made in the presence of a Magistrate. It was urged 
for the prisoner that the terms of S. 25 are impeyative, that a con- 
fession made to a police officer under any circunfstance is not ade 
missible in evedence against him, and that the 26th section is not 
intended to qualify the 25th, but means that mo confession by a 
prisoner in custody to any person other than af police officer shall 
be admissible, unless made in the presence of a Magistrate. I am of 
opinion this is the true meaning of S. 25. Its fhumane object is to 
prevent a confession obtained from accused pfersons through any 
undue influence being received as evidence f against him, It is 
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an-enactment to which the Court should give the fullest effect, and 
I see no sufficient reason for reading the 26th section so as to qualify 
the plain meaning of the 25th” at pp. 214, 215. The head-note in 
In the matter of Hiran Miya 1 C. L. R., 21 runs as.follows “ Under 
S. 25 a confession made to a police efficer is inadmissible in 
evidence, except so far as is provided by S. 27. It is immaterial 
whether such police officer be the officer investigating the case—the 
fact that such person is a police officer invalidates a confession.” 
There is perhaps some mistake in the mention of S, 27 here, as there 
was neither a question of discovery,nor reference to $.27 in the judg- 
ment, but only to S. 26. p If this is so, it is opposed to the case in 
Reg v. Hurribole Chunder Ghose, I. L. R., 10, 207, but it is difficult 
to understand how Ainslie J. could have meant to decide contrary 
to Reg v. Hurribole Chunder Ghose, I. L. R., 10, 207, when he 
adopts tha} very case as the basis of his argument, and follows the 
rule of construction there. Ainslie J’s. judgment is quite obscure ; 
some passages taken by themselves seem to imply the same view 
as Garth O. J. took in Reg v. Hurribole Ohunder Ghose, T. L. R, j 
1 G, 207, but other portions apparently suggest that S. 26 quali- 
fies S. 25. He commences by saying that “the 25th section 
says without limitation or qualification that no confession made to 
a police officer shall be used as evidence against any person ac- 
cused of any offence” and that it is impossible to construe it as 
if it ran “ No\ confession made to a police officer investigating a 
case.” He also repudiates this interpretation by comparing Ss. 25 
and 26, and there he appears to hold that S. 26 qualifies S. 25; for he 
says, “It appears to me that S. 26 shows that this is not the true 
construction of $.25, “That section” by which he must mean S. 26, 
(as the words following are only referable to S. 26) “deals with 
confessions made in the presence of a police officer who has custody 
of an accused, that is of a police officer who is concerned more or 
less in the investigation of a case, and those confessions are abso- 
lutely excluded whether made to a police officer or to any other 
person unless maile in the immediate presence of a Magistrate. 
This section would; necessarily include S. 25, if itis to be read as 
suggested, and thus make it useless.” But immediately after, 
comes this passage which seems to be contradictory with the portion 
just quoted, though|in accord with the view of Garth 0. J. “But 
this could not be intended. Therefore it is clear that the proper 





‘definite rules, In S. 25 the criterion for excluding 
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construction is one that excludes confession to a police officer under 
any circumstance or to any one else when the person making it [is 
in a position to be influenced by a police officer unless the free and 
voluntary nature of the confession is secured by its being made in 
the immediate presence of a Magistrate in which case the confess- 
ing person has an opportunity of making a statement uncontrolled 
by any fear of the police” Vide page 22. 


Stuart 0. J., expressed an opinion in Empress of India Yy 
Pancham I. L. R., 4 A, 198, that S. 25 should be read with 
the following sections. His Lordship said af page 203 “IT trust this 
provision (viz., 5. 25) is not to be understood in any absolute sense 
and under all circumstances whatever. It ought to be bond and 
understood in connection with the other sections which follow it, 
and particularly S. 28, for taken by itself and applied! indiscri- 
minately it is simply irrational and absurd” p. 203. But Straight J., 
did not concur. It may be here mentioned that S. 28 is wrongly 
referred to here, (that section being only an exception to S. 24) 
probably for S. 27. 


The explanation of the difference between Ss. 25 and 26, and 
the reasons for the same are very clearly stated by Mahmood J., and 
Straight C. J., in Queew Empress v., Babu Lal I. L. R. 6 A 509. 
The judgment of Mahmood J., is so important upon a a point that it 
deserves to be quoted at length. He says “the first step in con- 
sidering this question is to realise the fact that ssf 20 and 26 do 


_ not overlap each other, for then there would bef obviously no 


necessity for framing two separate sections to lay down one and ` 
the same proposition of law. On the other hand $. 26 cannot be 
treated as an exception or proviso to S. 25, there being no words to 
qualify such interpretation. The two sections lay down twoclear and 
onfession is the 
answer to the question—to whom was the confession made? If the 
answer is that it was made to a police officer, the law says that 
such a confession shall be absolutely exclude 


because the person to whom it was made is 







from evidence, 
ot to be relied on 
for proving such a confession, and he is moré¢over suspected of 
employing coercion to obtain the confession. Ont the other hand the 
criterion adopted in S. 26 for excluding a conf¢ssion is the answer 
to the question—under what circumstances jwas the confession 
6 
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made? Ifthe answer is that it was made whilst the accused was in 
the custody of a police officer, the Jaw lays down that such confes- 
sion shall be excluded from evidence, “ unless it was made in the 
immediate presence of a Magistrate.” The reason of the rule seems 
to be that the custody of a police officer provides easy opportunity 
of coercion for extorting a confession. Now it seems to me that a 
comparison of these two sections leaves no doubt that a confession 
to a police officer even though made in the presence of a Magistrate 
would be wholly inadmissible for the simple reason that the saving 
clause contained in S. 26 does not exist in S. 25. Such was the 
view taken of the law as contained in the corresponding 8. 149 of 
the Code: OF 1861 in Qugen v. Domun Kahar, 12 W. R. 82. Here then 
is a marked difference between the incidents of a confession made to 
a police officer and a confession made not to a police officer ; but 
to a third person by the accused whilst he is in the custody of a 
police offi¢er. To dispute this proposition is to say that the words 
in S. 26 (preceding the saving clause are wholly superfluous, and 
that the saving clause should have properly found place in S. 25. 
I cannot dredit the Legislature with such verbiage” Vide pages 
582, 583. Btraight C? J. expressed an opinion to the same effect. 
He says. “No doubt those whose business it was to frame the law, 
as time went on, learned by experience that unauthenticated confes- 
sions ‘made to the police were liable not only to be extorted, but 
occasionally imvented. They were accordingly declared by S. 25. 
to be incapable of proof against a person subsequently accused, but 
the Legislature went even further than this, and said, in effect, 






, that if a person; while he was im the custody and consequently 
under the influence of, the police, made a confession to a third | 
person, such confession should be incapable of proof unless made in 
the immediate (ea of a Magistrate (S. 26). Both these pro- 
visions obviously proceeded on the assumption that confessions 
made to the police by accused persons, while in their custody or 
not, or to third persons, while in their custody, unless in the latter 
case they were guaranteed by the presence of a Magistrate, were 
valueless as evidence.” 


There 1s, bs these authorities, a class of cases in which 
questions arose with respect to confessions to police officers by 
persons in their custody, buf not made in the immediate presence 


- of a Magistrate (Reg. v. Jora Hasji 11 B., H. ©. R., 242 ; Imperatrig 
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v. Pitamber Jina I. L. R, 2B 61; Empress of India v. Panchan 
I. L. R.,4 A 198; Queen Empress v. Tribhovan Manekchand I. L. R; 
9 B., 131; Queen Empress v. Mathews T. L. R., 10 C. 1022 ; Queen 
Empress v. Kamalia I. L. R., 10 B., 595) generally in connection 
with S. 27; and it appears to have been assumed that, apart from 
S. 27, they fell within S. 25. 


The result of the cases on the question of the meaning of Ss. 
25 and 26 may be summed up by saying that, with the exception 
of the view of Stuart C. J., in Empress of India v. Pancham I. L. 
R., 4 A 198, and perhaps exćepting also the doubtful case of In tke 
matter of Hiran Miya |, C. L. R. 21, the others (Queen v. Mon Mohun 
Roy 24 W. R., 89; Reg. v. Hurribole Chunder Ghose I, I. R. 1 C. 
207 ; Queen Empress v. Babu Lal I. L. R., GA 509) establish the 
propositions (1) that 9. 25 applies to all confessions to police officers 
and (2) that S. 26 applies only to confessions to persons other than 
police officers, when made by persons in police custody in the 
immediate presence of a Magistrate. 


As to confessions made by prisoners in the custody of the 
police ‘to persons other than police officers, it has beer held that 
such confessions, if made to a Magistrate, are admissible under S, 
26. Thus in keg. v, Balavant V. Pendharkar 11 B H/C. R., 187, 
a confession before the committing Magistrate was heldi admissible. 
Again in Queen v. Mon Mohun Roy 24 W. R. 88, it wah held that a 
statement which a man in the custody of the police yolunteers to 
öne in the position of a Magistrate can be used 4s evidence against 
the man who makes it. Soin Queen Empress v. Niljmadhub Mitter 
I, L. R., 15 C 595, where an accused, in police custody at the time, 
made to a Magistrate in Calcutta, in the course of aj police investi- 
gation, a statement confessing he kad murdered his father, which 
was reduced into writing, it was held that the doclment was pro- 
perly admissibic under 8. 20. 





Custody of a Police Oficer—To constitute /custody of the 
police, it seems that even some sort of custody is sufficient. So 
where persons were “collected” by the police pn suspicion, and 
the police had accused them of complicity in th offence, the pri- 
soner was deemed to be in the custody of the polilce (Queen Empress 


v. Kamalia I. L. R., 10 B. 595), 


S. 26 relates, as has been said above, tof confessions made 
to persons other than police officers, while th 





prisoner is in the 


wa nee ene 


s 
. 
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custody of the police. A confession made there fore tosuch third 
person by a prisoner while he is notin such custody is not pro- 
tected by the section. Where a woman, who was not in the custody 
of the police at the time, made a confession to a Village Munsif, 
who, the court held, was not a police officer within S. 25, it was held 
that the confession could not be excluded under 5.26. (Queen Em- 
press yv. Sama Papi I. L. R.7 M 287.) 


In' the immediate presence of a Magistrate,x—The decided cases 
~show that a confession made to a Magistrate falls within these 
words. But if the confession be made to a third person, the pre- 
sence of the Magistrate is necessary. It is therefore difficult to 
understand the dictumeof Stuart, CO. J. apparently to the contrary 
in Empress of India v: Pancham I. L. R., 4 A., 198. A karinda 
of a village, not be:ng a police officer, deposed that the accused 
made a statement about the murder in his presence, and took out a 
knife from his waist, and threw it down saying it was the weapon 
with which the murder was committed. The accused was in tho 
custody of the police, and the statement though made in ilie pre- 
sence of the karinda was made to the police. The learned Chief 
Justice said) “ This is a very distinct statement, and if it could be 
taken as proceeding from the witness’s own independent know- 
ledge it would be clearly admissible, as evidence of a confession 
of guilt by the accused ”, vide page 201. If by the words “ pro- 
ceeding from the witness’s own independent knowledge ” the 
learned Chief Justice meant “ if made to the witness himself and 
not merely to he police. officer in his presence ’’, and the sentence 
following shows thisto have been his meaning, if is respectfully 
submitted that\the confession would have been clearly inadmissible 
under S. 26, b ing to a third person by a prisoner in the custody 


of the police, bit not made “ in the ummediate presence of a M agis- 
trate.” 






Against. Al confession inadmissible under S. 26, against the 
confessing party) would however be admissible in faror of a co- 


accused, (Vide Amperatre v. Pitambur Jina I. L. R., 2 B 61) 
| E, H. MONNIER. 


(To be continued), 


= 


“withstanding the decision of the Bombay High Court in 
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NOTES OF INDIAN CASES. 


Juji Kambi v. Annai Bhatta, I. L. R, 17 M, 382. There is a 
good deal of confusion between the scope of S. 257 A and that of S. 258 
of the Code of Civil Procedure in the decisions of the courts. When is 
an agreement one to give time for a consideration or an agreement for 
the satisfaction of the judgment-debt providing for the payment of a sum 
in excess, and when is it an adjustment of the decree? In the latter 
case, after the amendment of S. 258 by Act VII of 1888 8.27 at all 
everts, the courts are unanimous in holding that an uncertified adjust- 
ment miy well form the basis. of a suit (Ghunusham Lakshman Dass v 
Kashiram Naroba. 1... R, 16 B, 589), though it cannot be recbenized in 
execution. But in the former case the agreement is said to be oid. The 
generality of this langaage contrasted with that of S. 258 leads us to 
think with the Bombay High Court that it is void in ali proceedings, 
The question before the learned judges in the case under notice was first 
of all, whether the bond fell within S. 257 A or S. 258. 
answered by their Lordships. If it was not a case of novafon or fresh 
contract amounting to an adjustment, but only a promise to 
due under the decree at a later date, we fail to see how i 








v. Vyabhoy Gangji I. L. R, 16 B, 618. If the agreement to give time 
had been performed and it was an executed consideration at the date of 
the promise to pay, that would not be vitiated by the provision contained 
in the section. It was of course open to the learned judges in the parti- 
cular case we are dealiug with to hold thet the bond was an adjustment. 
If liability be imposed upon third parties, it would of course be deemed 
to be an adjustment) Ramji Pandu v. Mahomed Walli. I. JL. R, 13 B, 671). 
Nor can the bond fail to be an adjustment, even if betwebn the same par- 
ties,- if the decree was not to be executed, but the borid was to take its 
place. In this view of the matter the decision in thefcase under notice 
would be perfectly right. 





Naranayyan v. Nageswarayyan, I. L. R, 17 M.J389. When a claim 


“petition had been allowed and a suit was brought by tlhe decree-holder for 


a declaration that the property was liable to be seiztd in execution, the 
court held that the defendant could plead that the} decree was obtained 
collusively against the old judgment-debtor. Their Lordships dissent 
from the decision of the Bombay High Court inf Gulibad v. Jagannath 
Galvankar I. L. R, 10 B, 659. If the property wasi that of the judgment- 
debtor, he could not plead that the decree was co, lusively obtained, nor 
could anybody elec do so, not haying any intefeft in the property, If 
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the property was not that of the judgment-debtor, the decrec could not 
be enforced against it. In either view therefore the only question for 
decision, is whose property it was and not whether the decree was properly 
obtained. Buta reversioner has‘an interest ina Hindu widow’s property 
which entitles him to plead that the decree has been cdllusively obtained 
to prejudice his rights. 


The head-note does not notice the opinion of their Lordships that 
in a suit under S. 283, the plaintiff could pray for consequential relief. 


Nagamma v. Virabhadra I, L. R, 17 M. 392. The question 
whether an unchaste widow is entitled to bare maintenance is answered 
in the negative. The decisjon in Vishnu Shanbhog v. Manjamma,1 L,R, 
9. B. 108 which their Lordships rely on is no authority for the position. 
No doubt.the decision in Valu v. Ganga, I. L. R, 7 B. 84 supports the 
decision ; but it is a pity that no text was cited to their Lordships to 
show shat right to bare maintenance is provided for by the Hindu 
Law. The decision of the Bombay High Court in Honamma v. Timmanna- 
bhat I. L. ML B. 559 and of the Calcutta High Court in Roma Nath 
und Dhur Poddar v. Rajonimoni Dasi I. L. R, 17 C, 679 
refer to somStterts of Hindu Law. The views of Westropp C.J., and 
Nanabhai Havidas, J., in the Bombay case and of Banerjee, J., in the. 
Calcutta case |do certainly compel a better consideration of the question 
than has been) bestowed upon it. Whether ina community in which 


there is no IDARA SA of widows, the law onght not to be more lenient 
to widows is a matter were worth consideration. 


‘Lakshmi Ammah v. Ponnassa Menon I. L. R, 17 M. 394, 
The facts of this case are not fully stated. So far as we are able to 
gather them from the judgment, it seems an order was made directing 
execution sree the judgment-debtors in favour of one of the decree- 
holders seeking| to execute the decree alone. That is certainly an 
order relating to\ the execution of the decree and between the parties 
to the suit and therefore falls within S. 244. If the order be one as to 
the protection of the interests of rival decree-holders at their instance 
and against the decree-holder who is allowed to execute, 1t cannot bo 
treated as one falling within S. 244. | 









Upendra Bhatta v. Ranganatha Bhatta, I. L. R., 17 M, 401. It 
seems to us that theilearned judges have overlooked a distinction well- 
known in the cases on S. 278 Civil Procedure Code. Itis settled law 
that where the eet of a deceased judgment-debtor pleads his 
own title to the proparty attached otherwise than as such represcntative, 
the question is onc for decision under 5, 244, The Privy Council case 


` 
3, 
` 
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referred to and all the six cases cited by their Lordships at the end.of 
their judgment are authorities for that position. But where the judg- 
ment-debtor or his representative after him pleads that the property 
attached is not liable for the decree, because he holds it in a different 
legal character namely as trustee or executor for the benefit of another, 

then the question is one for determination under Ss. 278 ef seg. In fact 
the language of S. 280 which speaks of the claims having to be allowed, 
if the property is.in the possession of the judgment-debtor in-trust for 
some other person makes this abundantly clear. Indeed one of the cases 
cited by their Lordships as authority for the opposite proposition namely 
Seth Chand Mal v. Durga Dei, I. L. Wi, 12 A, 318 establishes the distinc- 
tion between the two classes of cases. No dotbt even with regard to the 
first of the propositions there was some confli¢t of authority prior to the 

~ Privy Council case of Chowdhry Wahed Ali v. Mussamut Jumall 11 B, 
L. R., 149. But that decision does not affect the second KA we 
have enunciated. There is only the opinion of O'kinealy J/in Puncha- 
nun Bundopadhya v. Rabia Bibi, I. L. R., 17 C, 711 among all the cases 
cited which supports the view of the learned jndges. But we think 
principle and authority are alike against the conclusion arrived at by 
Muthusamt Iyer and Best, J.J., See Nathmal Das v. Tajammul Husain I. 
L. R., 7 A 36, Ram Ghulam v. Hazaru Kuar, I. L. R,,7 A 547, Sitaram v, 
Bhagwan Das I. L. R, 7 A 733, Roop Lall Dass v. Mohinee Mohan 
Roy 1. L. K., 15 C 487. 


Kristamma Naidu v. Chapa Naidu, I. L. R., 17. M, 410. This is 
an attempt on the part of the High Court to get out of the difficulty cre- 


ated by the decision of the Privy Council in Amir Hassan Khan v. Sheo 
Baksh Singh, I. I. R, 11 C 6. An‘erroneous decision op a question of 
Law, the Privy Council held, was not “acting illegally in the exercise of 
the jurisdiction.” The courts in India have therefore ptt an interpreta- 
tion on those words which will give them a meaning and a scope. The 
‘Bombay High Court has construed them as entitling the High Court to 
interfere wherever there was a manifest error of law. While fully agree- 
ing, that it is not easy to construe those words, we [cannot regard the 
result arrived at by the majority of the Madras High /court as altogether 
satisfactory. lt is not easy to determine what a 
And the consequence of tke decision of the Full Bengh is, that there is no 
certain rule to be applied to determine whether the High Court will 


erverse decision is- 





interfere in any particular case. It may be, that as) regards the phrase, 
“ acting illegally in the exercise of the jurisdictionj” the decision of the 
majority is right. But we cannot congratulate 
result. Itis time for the Legislature to interfere to make the law 


16 litigant upon the 
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certain in this respect, But as regards the phrase, “acting with 
material irregularity in the exercise of the Jurisdiction” the decision of 
the Privy Council is no impediment to the plain meaning of those words 
being followed. And in this we are disposed to agree with the minority. 


Ramasami Kamaya Naik v. Sundaralingasami Kamaya 
Naik, I. if R., 17 M 422. This is an olaborate decision of Mr, Justice 
Muthusanii Iyer and Mr, Justice Davies on a somewhat difficalt question. 
Their Lordships hold that on the death of a Zamindar who was the 
owner of jan impartible estate without male issue his step-brother next 
in age hadi a preferential title to succeed to a uterine brother younger 
than the former. Bat thgir Lordships also proceed to hold that the 
brother barn of a wife of equal class to the Zamindar’s mother is better 
n a brother senior in age to the former, but born of a wife of 







in accepting the principle that the son born of a wife of 
ad a preferential title to succeed. But notwithstanding 
>æ of a coparcenary, where succession is traced to the 
brother, it is\a more difficult question whether the equality of the class 
to which the\father’s wife belonged has anything to do with the succes- 
sion. Their}Lordships having held that nearness of connection to the 
deceased brother had nothing to do with the right of succession, it may 
perhaps seem [a little anomalous that the sameness or difference of the 
class to which phe mothers of the last Zamindar and the claimant belonged 
should have anything to do with the right of succession. But the 
analogies to which thuir ordships draw attention namely of an illegiti- 
mate brother and of an adopted brother seem to support their view. 


There is another point which their Lordships hold to be established 
by custom in thé case, namely, that the son of the elder wife, is better 
entitled to succe@d than a son senior in age but born of a Junior wife. 


Sesham Patter v. L. S. Moss, I. L. R., 17 M, 445. The public using 
a Railway for thejcarriage of their goods cannot be expected to prove 
negligence on the part of the Railway Company. In the absence of a 
special contract their liability is that of ordinary bailees, and unless they 
shew that there was due care and caution on their part, they are liable 
to the consignor for|the loss of the goods. See also Rat Sett Chandmull 
Hamirmull v. Q. I. W., Railway Company, I. L. R, 17 B 723. 


Chairman, Ongole Municipality v. Mounsey; I. L. R, 17 M, 453 
The professional tax payable under the Municipal Acts is only payable 
by those who exercise} the calling within the Municipal limits. A person 
is said to hold an offiep or employmert within Municipal limits so as ta 
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applicable only to cases of doubt in the application of the law and 
cannot justify a conviction in the alternative where the doubt 
relates to opposing sets of facts. S.72 of the Indian Penal Code 
which provides that the offender shall be punished with the 
lowest punishment where judgment is given that a person 15 
guilty of one of several offences specified in the judginent docs 
not enable the court to pass judgment in’ the alternative ina 
case of perjury by two contradictory statements. This section 
must necessarily be read with 8.367 of the Criminal Procedure 
Code which is the section determining when judgment may be 
passed in the alternative. So far as the body of the Criminal Pro- 
cedure Code is concerned, there is no warrant for what is called au 
alternative charge in a case of perjury, and still less for a conviction 
in the alternative. The form given in the schedule, however, 
authorizes such a charge and §. 554 of the Code prescribes that the 
forms set forth in the 5th schedule shall be used for the respective 
purposes therein mentioned, As the form specifically refers to the 
case of perjury by two contradictory statements, it must be taken 
that in respect of this offence at least a charge in this form is per- 
missible and proper. But though such a form of charge is permis- 
sible, we do not think it necessarily follows that a conviction in 
the alternative under such circumstances is valid. While S. 367 
makes special provision for a judgment in the alternative where tho 
application of the law is doubtful, it is silent in regard to cases 
where the doubt relates to the ascertainment of the facts. Lf it way 
intended that the court should be empowered to pass alternative 
judgments in such cases also, it is difficult to see why the section 
should not have introduced an apt provision for that purpose. We 
can well understand why there should be madea difference between 
the form of the charge and the form of the judgment. While there 
inay be a certain amount of convenience in charging a person in 
respect of both the contradictory statements and holding a single 
trial in respect of them and no inconvenience to the accused from 
the fact of a single trial, there would certainly be great hardship to 
the accused, if the court were relieved from the necessity of deter- 
mining which offence has been committed by the accused. It cannot 
be denied that in some cases a power to pass an alternative judg- 
ment will be useful, but it is a question of balancing considera- 
tions of expediency, aud where the Jaw is not clear it should be 
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justify a charge in the alternative, nor are the pre-requisites Jaid 
down by these sections to be found in the case of perjury mention- 
ed. $,236 is the only section which permits an alternative charge, but 
this section pre-supposes the commission only of a single act or 
series of acts and a doubt in the application of the law to those 
facts, a doubt as to which of several offences the facts which can 
be proved will constitute: In the case of a charge of perjury on 
two contradictory statements there is no doubt as to the application 
of the law as to what offence the facts will constitute. The doubt in 
this case is in regard to the facts and consists in determining which 
set of facts is true. To such a state of things 5. 286 is wholly in- 
applicable. Of the two doubtful sets of, facts each set if proved 
would constitute an offence. An alternative charge under such cir- 
cumstances amounts substautially to saying that the accused com- 
mitted an offence either ou the former occasion or an offence on the 
Jatter-occasion. ‘The charge is therefore really a charge of two dis- 
tinct offences committed on two different occasions in the alterna- 
tive, With the highest respect for the judgment of Sir Richard 
Couch O. J., in Queen v. Mahomed Hoomayoon Shaw, 18, B: L.R., 
we are unable to conceive how an alternative charge of perjury iu 
the form provided by the th schedule can be supposed to be a 
charge of a single offence only upon an alternative view of facts. 
The argument that the form does not contain a repetition of the words 
constituting the charge viz., “and that you thereby committed an 
offence, in regard to each of the two statements and that therefore 
there is only one charge appears to us to be nothing better than 
quibbling and completely met by reference to the marginal note 
alfe:native charges. We thus see that if the text of the code alone 1s 
considered, there is no justification for departing from the imperative 
rule of procedure laid down by 8. 238 that for every distinct offence 
there shall be a separate charge and that every such charge shall be 
tried separately. lt stands to reason that when there cannot be a 
charge in the alternative ou two contradictory statements, there cau- 
not be a conviction in the alternative. 5. 367 Cl. 3, provides that 
when the conviction is under the Indian Penal Code and itis doubtful 
under which of two sections or under which of two parts of the same 
section of that code the offence falls, the court shall distinctly 
express the saine aud pass judgment in the alternative. This 
clause seems to be intended to meet cases falling under is, 236 and is 
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charge has arisen for discussion. The form in question runs thus, 
“that you on or about the day of at . in the 
course of the inquiry into before ” stated in evidence 
that “ ” and that you on or about the, _ day of 
at in the course of the trial of before 
stated in evidence that “ ” one of which statements you 
either knew or believed to be false or did not believe to be true 
and thereby committed an offence punishable under 5. 198 of the 
Indian Penal Code and within the cognizance of the court of Ses- 
sion (or High Court)”. Let us first see whether apart from the 
form contained in the ®chedule there is any warrant for a charge 
in this form. Section 233 provides that for every distinct offence 
of which any person may be accused there shall be a separate charge 
and every such charge shall be tried separately except in the cases 
mentioned in Ss, 234, 235, 236 and 239. Section 23-4 lays down that 
when a person is accused of more offences than one of the same 
kind committed within the space of 12 months, he may be charged 
with and tried at one trial for any number of them not exceeding 
three. Under 8. 235 a person may be charged with and tried at 
one trial for several offences, 1f the offences have been committed 
in the course of a single transaction, or if the acts alleged consti- 
tute an offeuce falling within two or more separate definitions of the 
law, or if several acts of which one or more than one would 
by itself or themselves constitute an offence constitute when 
combined a different offence. - Section -280 lays down that if a 
single act or series of acts is of such a nature that itis doubtful 
which of several offences the facts which can be proved will con- 
stitute, the accused may be charged with having committed all or 
any of such offences and any number of such charges may be tried 
at once; or hd may be charged in the alternative with having’ 
committed some one of the said offences. According to X. 289 
when more persons than one are accused of the same offence or of 
different offences committed in the same transaction, or when one 
person is accused ‘of committing any offence, and another of abet- 
ment or attempt to commit snch offence, they may be charged and 
tried together or separately as the court thinks fit. Where it is 
souglit to charge a person with perjury on two contradictory state- 
nents made by him, it is clear that Ss. 234, 285 and 2 39 do not apply. 
These sections merely authorize the joinder of charges and do not. 
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ALTERNATIVE CHARGE. 


Queen-Hmpress v. Mugapa Bin Ningapa, I. L. R., 18 B, 377. 
In this case a full bench of the Bombay High Court laid down 
that where a person has made two contradictory statements, one 
to a Police Officer making an investigation under chapter XIV 
of the Code of Criminal Procedure (Act X of 1882) and the other 
to a magistrate holding a preliminary enquiry, he cannot be 
charged and still less convicted on an alternative charge and that 
. in such a case if there is no other evidence at the trial than the 
contradictory statements made by the accused, separate charges 
can not be framed. The High Courts of Allahabad, Calcutta and 
Madras have taken a different view and the law with regard to 
what are known as alternative charges is in an unsatisfactory con- 
dition. Now that the amendment of the Criminal Procedure Code 
is in contemplation, it is desirable to consider whether the provi- 
sions of the code in regard to these alternative charges do not 
stind in need of amendment. We may clear the ground by 
defining the different senses in which the phrase «alternative 
charge is used. In the strict grammatical sense the words imply 
charging a person with one of two offences in the alternative and 
it is in this sense that the words are used in the text of the 
code; but itis not this sense of the word that has given rise 
to discussion, In Sch.5 5.2 Form 4 of the code the words 
have been held to be used to denote a charge of a single offence 
with reference to one of two alternative sets of fact. The illustration 
given in this form relates to the offence of giving false evidence 
under S. 193 of the Indian Penal Code and it is with reference to 
this offence that the question of the propriety of an alternative 
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the advocate is much better equipped than the judge. The eventual 
decision may not be wrong. Well-informed advocates are always con- 
-siderate, especially if their knowledge is not recent, and often have the 
-pift of exposition. A judge may discreetly hold his*tongue, and allow 
wisdom to linger till knowledge comes, “If Lord Campbell had not 
. recommended such a method ‘of enlightenment. to Lord Chancellors, I 
should have hesitated to add that the faces of bystanders may be usefully 
consulted. But an argument under such circumstances is not edifying : 
certainly it is not likely to be productive of those phosphorescent hints 
and observations which sparkle along the path of an effective discussion 
and glimmer into the dark corners left for future litigants to explore. 
The spectacle of a judgg who knows much more than the advocate 
before him is more impressive; but I am not sure that the decision is 


not in greater peril. 
But when judge and practitioner are both well acquairted with 


the existing law, and each is keenly observant of the dividing line 
between tried ground and possible quicksand, then comes a trial worthy 
to be heard and remembered, an argument occupying the least necessary 
time, and a decision based on sound principles, and advancing the law. 
I do not say that economy of time may not degenerate into parsimony. 
I once heard an argument, complete to the initiated, which consisted in 
the ejaculation of the title of one case by the leading counsel, and the 
response of another by the judge. The judgment which instantly 
followed pointed out the reasons why the latter authority had the judge's 
preference, I do not advise that all arguments should be so concise. 
But compare such an administration of justice with the prolonged 
throes of a tribunal struggling worthily but futilely towards a judg- 
ment. What searchings of mind, and sending for books; what whirl- 
ing words, and dazing thoughts ensue, when no one is self-confident 
what suggestions are fruitless, or where the real point is to be sought. 
One is reminded of Mr. Stanley, labouriously wandering nowhither, 


through sunless forests, with pygmies for guides, 
With reference to specialism, again he remarks. “I might place 


this recommendation to you on the most practical grounds. To know, 
and to be supposed to know, one subject better than any one else, is no 
bad passport to success. There is a proverb, ‘Beware of the man of 
one book.’ I should say, beware of an antagonist with a speciality. But 
I venture to urge on you such a study in the interests of something 
which suecess does not always give, but which failure cannot take 


away ; in the interests of that keen appreciation of legal problems and 
their solution, which adds an intellectual charm to our daily work, 
and to which even the driest cases of our practice may be made to con- 
tribute.” —The Law Quarterly Reptew, 
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celebrated occasion ordered the tipstaff to bring ‘the 46th Queen’s 
Westminister Volunteers before him,’ when the said Queen’s Westminis- 
ters were noisily tramping outside in Westminister Hall to the disturb- 
ance of the course of justice. The law, like Nasmyth’s steam hammer, 
can crush a ton of steel or crack a nut. It can commit a Corps, or it 
can suppress as it did in Innes v. Newman, (63 Ti. J., M. C., 198, 10 R., 
September 269), an urchin who insists on crying newspapers for six 
minutes consecutively under the windows of a harmless citizen. This con- 
viction is good news. True, it was under a borough by-law against 
making, any violent outcry, noise, or disturbance in the streets, &c., to 
the annoyance of the inhabitants,’ but saith not the common law the 
same thing also? ‘Experimentum fiat.’ N&ws of ‘The Winner’ now 
invades even the peaceful precincts of Lingoln’s Inn, and is bawled 
beneath the very shadow of the Temple of Justice itself, Charles Lamb 
tells us that when he got a letter, or a visitor called, his writing was 
over for the day. Leech was the same. These may be 

‘The souls by nature pitched too high.’ 

But it is a neurotic age, and nerves must really obtain more recog- 
nition. l 

Even when they are the nerves of a horse. For we have yet another 
case of nuisance in Jeffrey v. St. Pancras Vestry (63 L. J., Q B., 618,10 R., 
Dec. 457). Ruskin, if wo remember right, with his usual affluence of 
vituperation once described a locomotive as ‘a howling, shrieking fiend, 
fit only for Pandemonium,’ A steam roller on its travels puffing and 
blowing off steam yields nothing in this respect to a locomotive, and at 
such an apparition even a quiet well-disposed horse may be pardoned 
for bolting. At all events that is what the plaintiff’s horse in J effery v. 
St. Pancras Vestry did, and Charles and Collins, JJ. had no difficulty in 
supporting the verdict of the jury finding the roller a nuisance, though 
the jury negatived any negligence in the management. You may paint 
your carriage, as Collins, J. pointed out, green, brown, or any ordinary 
colour, but if you construct and paint it of startling bideousness you 
must be prepared to pay damages, if it upsets a horse’s nerves. This must 
have been a perverse roller. For it is common experience that for many 
years horses, London horses at any rate, have treated ordinary well-behav- 
ed steam rollers with perfect indifference.—The Law Quarterly Review. 

Specialism in law. — Sir Francis Jeune in his inaugural address as 
president of the Birmingham Law Students’ Society said :— I should 
put the advantage of tribunals being confined to special classes of sub- 
jects, mainly, on two grounds—speed and consistency ; and we may 
look for the manifestation of these virtues alike in judges and practi- 
tioners. Many of my audience know already, and the remainder will, 
I am sure, discover, that practitioners and judges are very much what 
they make each other. It is not apt to lead to satisfactory results when 
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another person. The defendant was not held liable. The fallacy in 
that decision is in the court’s assuming the letter to have been sent out 
on a privileged occasion. It is true that the defendant intended to use 
a privileged occasion, and thought he was doing so, but he was not. Tt 
does not matter that the defendant did not intend to injure the plaintiff. 
Curtis v. Massey et al, 6 Gray, 261. The doctrine of the principal case, 
that the belief of defendant that the occasion is privileged does not 
make it privileged, harmonizes with the general rule that a mistake 
does not excuse. Shepheard v. Whitaker, L. R. 10 ©. P. 502; Gribel v. 
Rochester Printing Co. 60 Hun, 319; Mayne v. Fletcher, 4 Man & Ry, 311 
312, note; Fox v. Broderick, 14 Tr, ©. C. R., 453, 459. But soe Hanson 
v. Globe Co., 159 Mass 293. (Holmes, Morton, and Barker, J.J, dis- 
senting.—Harvara Law Review. 

Torts—Imputed Negligence.—An infant, twenty-two months old 
being left by its mother, wandered on the tract of the defendant, and was 
struck and injured by a train through the negligence of the defendant's 
train hands. Held, that a child of tender age is incapable of contribu- 
tory negligence, and thatin a suit by the child the negligence of the 
parent cannot be imputed to it. Bottoms v. § $ R Rutlroad Co., 19 S. E. 
Rep 730 (N. C.) 

This case adds North Carlonia to the list of States which repudiate 
the doctrine of imputed negligence. The decision seems entirely sound. 
l Whatever question exists where the suit is by the parent, in an action 
by the child for injuries received the doctrine is indefensible upon any 
theory.—Harvard Law Review. 

Nuisance :—Kant’s criterion of social conduct was, “Ask yourself 
what would be the result, if everybody did the same’: for example, left a 
wheel-barrow standing in the road (Thorpe v. Brumfitt, L. R,, 8 Ch. 656) | 
The defendant in Lambton v. Mellish, 94, 3 Ch, 168, 8 R., December 285, 
43 W. R. 5, would fain have ignored this salutary rule of conduct, He 
kept his steam round-about going night and day with organ accompani- 
ment, and never asked himself the Kantian question what would be the 
effect if other steam round-abouts and organs were kept going in the 
same way night and day. The effect, in fact, on the plaintiff—hemmed 
in between the two—was, as might be expected, ‘maddening’ It is 
satisfactory to find that Chitty J’s exposition of the law is quite iu har- 
mony with the formula of the German philosopher, in other words, that 
where acts collectively constitute a nuisance each contributor is liable. 
though what be does taken alone would not amount to a nuisance. 

Nuisances, it is evident from the cases, are a growing topic in our 
overcrowded ciyilization—noises especially, Tord Ellenborongh on a 
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inadegate, the grantor retaining a valuable interest in the estate, and 
both parties acting with intent to embarrass creditors, held, such con- 
veyance is void, not only against existing, but also against subsequent 
creditors and purchasers with or without notice. Jones v. Light, 30 Atl 
Rep. 71 (Me). 

The authorities are in conflict on the question involved in this case, 
The conclusion reached is sustained by rulings in Massachusetts, Ten- 
nessee, and Kentucky. The contrary is held in Ohio, Texas and New 
Hampshire. Stevens v. Morse, 47 N. H. 532 (a well” considered case 
which is not referred to by the Maine Court), decides that the statute 
13 Hliz. c. 5, on the provisions of which as part of the common law the 
opinion in the principal case is based, cannot be taken advantage of by 
subsequent purchasers as it refers in terms to subsequent creditors, 
The New Hampshire Court also objects that the practical result of the 
doctrine here advocated will be to nullify the well-settled rule that 
a fraudulent conveyance is binding on the grantor and his heirs, by. 
allowing him, subsequent to the fraudulent conveyance, to resell the 
land to whom he pleases.— Harvard Law Review. 


Torts—Defamation—Beiief of defendant wn interest or duty in person 
to whom defamatory statement is made.—Defendants, who were rate- 
payers of the parish, honestly and reasonably believing that the board of 
guardians were the proper authorities to whom to apply to secure an 
investigation, sent to them a letter containing defamatory matter con: 
cerning plaintiff, who was guardian of the poor. Held, the honest and 
reasonable belief that the board of guardians had an interest or duty in 
the subject matter of the communication does not make the occasion | 
priveleged, if as a matter of fact they had no such interest or duty. 
Hebilitch v. MacIlwaine et al, Ju, R. [18941 2 Q. B. 54. 


This decision isin accord with the famous definition laid down in 
Harrison v, Bush, 5 E. & B. 344, (which was not necessary for the deci- 
gion in that case, that a communication is privileged if made by a 
person having an interest or duty in the subject-matter to one “ having 
a corresponding interest or duty.” In Waring v. M’Caldin, Ir. Rep, 7 C, 
L. 282, there is a dictum to the effect that the honest belief that a duty 
exists in the party to whom the statement is made, constitutes a privi- 
leged occasion, but that case is strongly disapproved of in the principal 
case. Thompson v. Dashwood, 11 Q. B, D. 43, which bas already been 
discredited (Pollock on Torts, 2d edit., pp. 226, 245), is flatly over-ruled 
In that case defendant wrote a letter containing defamatory matter, 
intending to send it to a person to whom publication wonld have been 
privileged, and by mistake put it into the wrong enve:ope and sent it to 
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to have a potential existence before planting. Up this view on the 
. decision is brought within the authority of cases holding that a mort- 
page of property to be thereafter manufactured or purchased is void. 
Otis v. Lill, 8 Barb, 102 ;. Gardner v. McEvan, 19 N. Y. 123. While 
deciding that crops not yet sown do not have potential existence, 
the court distinguishes such cases as Andrew v..Newc mb, 32 N. Y. 417, 
and Caffrey v. Woodin, 65 N, Y. 409, which hold that crops not yet 
sown may be mortgaged by a lessee to his lessor as security for 
rent, on the ground that, title being in the lessor, the agreement between 
the lessor and lessee fora lien upon the crops operates as a reservation 
of title in the lessor to the products of the land, Conderman v. Smith 
4) Barb, 404, seems to bô inconsistent with the principal case. There 
a lessee of a farm and*cows mortgaged to the lessor the butter and 
cheese to be made during the season, and the mortgage was held good 
as against a subsequent purchaser of the cheese at an execution sale. 
The doctrine of reservation of title does not apply there, for the mort- 
gage was made subsequently to the lease and was not a part of it. On 
the question whether crops not yet sown have a potential existence, sce 
authorities collected in the American note, Benjamin on Sales, 6th 
American edi., p. 86.—Hurvard Law Review. 

Hquity— Rescission of a deed given with intent to defraud creditors.— 
Where an owner, being apprehensive of an adverse termination to a 
suit in which he is involved, conveys his property to another without 
‘consideration, and with intent to defeat the recovery of a possible 
judgment, held, that he may not, after a judgment in his favor, invoke 
the aid of a court of equity to compel his grantee to reconvey. Pride v. 
Andrew, 88 N. E. Rep. 84 (Ohio). 

The Ohio statute rendering fradulent conveyances void as against 
attaching creditors is practically a re-enactment of the statute of 
Elizabeth; butitis everywhere held that this doctrine has no appli- 
cation as between the parties and their representatives. Equity will 
not allow a fraudulent grantor to impeach his deed or revoke an 
executed contract. There is a line of cases which perhaps may be re- 
garded as laying down a modification of the general rule, holding that the 
grantor may compel reconveyance if the parties are not in pari delicto. 
Story, Eq, Jur. 300; Boyd v. De La Montargnie, 73 N. Y. 498 ; Poston v. 
Balch, 69 Mo, 115. But to claim the benefit of this exception tke 
plaintiff must make out a very clear case of undue influence on the part 
of his grantee, As such extenuating circumstances did not appear in 
the main case, relief was rightly refused.—Harvard Law Review. 

- Fraud—Conveyance ta avoid attaching creditors—Notice.—Where 
an absolute conveyance of land is made for a consideration grossly 
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aud while the opinion of the court may be correct, it would seem that 
the reasoning of the minority leads toa more equitable result. The text- 
writers, whose words are cited tosustain the opinion of the majority, 
arc referring to implied notice in its application to the rights of a third 
party as plaintiff, ahd the quotations therefore are not directly in point. 
It has. become firmly grafted to the general rule of implied notice in 
other jurisdictions, that such notice will not be presumed, where the 
agent is doing an indeperdent fraudulent act. This has received ample 
confirmation in Massachusetts ; Inverartty v. Bank, 139 Mass, 332; Allen 
v. Ry. Co., 150 Mass, 206. The amount involved in the main case is 
sufficient to justify re-argument, and an authoritative statement from 
the Court of Appeals, determining the extent ‘o-which fraud on the part 
of the agont affects the doctrine of implied notice, will be awaited with 
interest.—Hurvard Law Review. 

Carriers-Refusal to transport freight-Tender.—A dispute having arisen 
between plaintiff and defendant in connection with matters not involved 
in this case, defendant informed plaintiff that it would not carry 
any more coal for. plaintiff over its road. Plaintiff, relying on this 
statement, tendered no more coal to defendant for carriage, but subse- 
quently, and in consequence of this refusal, was forced to give up its 
business, and brought suit against defendants for refusal to transport 
coal. Held, the refusal of the carrier does not in the absence of tender 
of adefinite amount for transportation amount toa waiver of such tender 
so as to subject the carrier to liability for loss of business caused by 
relying on such refusal. [Vilder v. St. Johnsbury, L. C. R. Co., 80 Atl. 
Rep, 41 (Vt). 

The court cites no cases in its opinion, and there secms.to be 
little authority on this point, but it would scem that common sense 
necessitates the conclusion reached by the judges in this case. The 
court confines its decision to cases where the amount of property was in 
no way ascertained, and expressly declines to consider what plaintiff's 
rights would have been if the conversation between plaintiff and defend- 
ant had “related to some specific property then upon the line of defend- 
ant’s road awaiting shipment, or even to some distinct proposal depend. 
ent upon the defendant’s services.” —Harvard Law Review. 

Chattel Mortgage —Crops to be planted —Ñiights of Subsequent Pur- 
chaser —Held, a chattel mortgage on crops to be thereafter planted is 
void as against a subsequent purchaser at an execution sale. Rochester 
Distilling Co, v. Rasey, 37 N. E. 632 (N. Y.) 

Tt is not questioned that that whic h has a potential existence 
may be the subject of a mortgage or sale, but the court declares 
that the annual product of labour and cultivation cannot be said 
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ing the accused to testify falsely against himself? What difference is 
there between wrongfully procuring a verdict of guilty, and wrongtally 
inducing a plea of guilty? Is. not the judgment procured by fraud 
in the one case as well as in the other? Or if there be a distinction 
between the two cascs, is there not more reason for denying an action 
to one who has himself confessed his guilt, than to one who has been 
convicted of guilt upon the testimony of others? It is believed that the 
denial of remedy in cases like Severance v, Judhkins is not properly based 
upon the theory that the judgment operates as a technical estoppel, nor 
is it based solely upon the protection which ths law affords to witnesses, 
but rather upon the general public policy of discouraging actions for 
malicious prosecutions. ft has been said that where a conviction in a 
court of the first instance, subsequently reversed in a higher court, was 
procured by the fraud of the complainant, he could not avail himself of 
the conviction as evidence of probable cause, or as a bar to an action. See 
cases in Cooley, Torts, 2nd ed., 214, n. 3, and Burt v. Place, 4 Wendell, 591, 
But it will be noted that in these cases the prosecution had finally 
terminated favourably to the accused. They do not go so far as to hold 
that the original defendant could have maintained an action if he had 
not appealed, or if his conviction had not been reversed in the higher 


court. 
To sustain the decision in the principal case, it will then be 


necessary to distinguish between the wrongful institution of a prosecution 
and the wrongful carrying on’ of one after it has been wrongfully com- 
menced. But is it not a question for serious consideration whether the 
grounds of public policy which forbid an action for the former prosecution 
unless it has terminated favourably to the aceused do rot also apply 
to this action for the latter wrong? All thisis meant by yay of argument 


rather than as criticism.—Harrard Law Review. 
Ageny— Implied Notice.—Plaintiff entrusted money to M, to deposit 


in defendant's bank, expecting to receive as security either Ms personal 
check or the defendant’s check endorsed by M. But M deposited the 
money to his own credit and received for it bankers’ checks payable to 
himself, representing that he was plaintiff’s partner, and proposed to 
use the checks as memoranda in making a settlement. M endorsed the 
checks to plaintiff, who received them in the idea that they represented 
deposits made according to agreement. Subsequently, M appropriated 
the money to his own use. ITeld that plaintiff was chargeable with 
knowledge of the acts of M, as his agent, and could not recover. Henry 
v. Allen, 28 N. Y., Suppl. 242, Bradley, J. dissenting. 

_ The hardship engendered in this case by a strict application of the 
yule imputing to the principal the knowledge of the agent is obvious; 
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well arranged and a full outline of the subject is given in the intro-. 
duction for the benefit of students. The get-up of the book is excellent. 
and reflects great credit on the publishers. 

Can one cheated into pleading guilty mamba an action F 4? In 
Johnson v. Girdwood, 28 N. Y. Suppl. 151 (N. Y. City Common Pleas), 
it appeared, upon demurrer to the complaint, that the plaintiff was 
arrested and prosecuted on the false and malicious complaint of the 
defendant, and that, on the representation of the defendant that a plea 
of guilty “ would benefit the plaintiff, and would terminate the proceed- 
ings against him, and that he would be released from arrest aud impri- 
sonment, the plaintiff pleaded guilty, and promptly got ten months in 
jail. Pryor, J., and Daly, ©. J., in able opinthns, said that it was not 
possible that, for such a confessed wrong ethe plaintiff should be 
vemediless; that the judgment was an estoppel only between the 
plaintiff and the Government, and it certainly could not under these cir- 
cumstances be used as a shield for the defendant, whether or no the 
action came within the lines of any previous cases. They ordered 
judgment for the plaintiff, and with costs, Bischoff, J. concurring. 

The case may go through one or more stages of appeal before final 
decision, and final commont on it is therefore not possible. But there 
are considerations which may for the sake of convenience be put in tke 
form of an argument against this result. The court appear to regard 
the action as fora new species of grievance; but it certainly bears a 
suspicious resemblance to the familiar action for malicious prosecution ; 
and, if viewed in this light, its maintenance upon the admitted facts is 
apparently at variance with one of the fundamental legal doctrines under 
that head of the law; for, among. other requisites to the maintenance 
of that action, it hus been considered essential, not only that the original 
prosecution should have been terminated, but also that it should (except 
in ex parte cases) have terminated favourably to the original defendanf, 
This decision practically dispenses with the latter requirement in cases 
where the original complainant has by fraud prevented the accused from 
making asuccessful defence. Unless the general ruleis to be completely 
abolished, is not the expediency of this exception open to doubt? The 
original judgment ought to be vacated for fraud, and in at least one 
jurisdiction that would probably be done (Buzzell v. State, 59 N. H. 61). 
But so long as it stands unreversed, is it desirable to allow an action for 
maliciously procuring it? In Severance v. Judkins, 73 Me, 376, it was 
held that judgment upon a verdict of guilty, though procured by the 
perjured testimony of the complainant, effectually bars an action for 
malicious prosecution. What difference is there between the complain- 
ant's testifying falsely against the accused, and his fraudulently induc- 
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Held, that she was entitled to recover the money i. e. to prove the 
amount in the winding up, as the consideration had totally failed by 
her deriving no advantage from the contract. 

Davis v. Foreman 1894, III ch 654. The principle laid Jown in 
Lumley v. Wagner (1 D. M. & G. 604.) ought not to be applied to an 
ngreement which, though negative in form, was affirmative in substance. 

Collis v. Laugher 1894 III ch 659. A right to the light and air 
comine to bhe windows of a building, which may grow into the statutory 
right acquired by twenty years’ use and enjoyment as of right and with- 
out interrnption, commences when the exterior walls of the building 
with the spaces for windows are completed, and the building is properly 
roofed in, although the Window-sashes and the glass may not be put in 
and the interior may no# be finished until sometime afterwards, 

Courtauld v. Legh (Law Rep, 4 Ex, 126) followed. 

Johnson v. George Newnes, Limited 1894111 ch 663. The author | 
of a contribution to a periodical has the right to sue one who has in- 
fringed his copyright, when he had not sold the copyright to the pro- 
prietor of the periodical in -whieh his contribution was published. 


MISCELLANEOUS. 

We beg to acknowledge with thanks the receipt of the following 
legal publications :— 

The Educational Review published by Messrs. Srinivasa Varada- 
chari & Co. 

-= The Harvard Law Review for Dec., Jan. and Feb. (in exchange). 

The Canada Law Journal for Dec., Jan. and Feb. (in exchange) 

The Green Bag for Dec., Jan. and Feb. (in eachange). 

The Canadian Law Times for Dec. and Jan. (in exchange), 

„The American Law Review for Nov., Dec., Jan. & Fob. (in ewchange). 
The Medico-Legal Jouonal Vol. XI and Vol: XII part (in exchange): 
Commentaries on the Succession Certificate Act VII of 1889 by Pundit. 

Girraj Kishor Datt:—This is a useful publication and contains a good 
-digest of the cases decided under this Act. 

Commentaries on the Specific Relief Act by R. A. Nelson:—We owe 
an apology to the publishers Messrs. Srinivasa Varadachari & Co., for 
the delay in noticing this book. Collett’s commentaries on the same Act 
having been published more than 12 years ago, the want of a new com- 
mentary on the Act collecting the authorities up to date was much 
felt, and this desideratum has now been successfully supplied by 
Mr. Nelson’s book. The book gives full references to the English and 
Indian authorities upon the Law of Specific Relief, and we have no 
doubt will prove greatly useful to practitioners. The notes are clear and 
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In 1863, 1363 and 1868, he mortgaged B to other mortgagees and 
in 1871 and 1873, the first mortgages on A and B were transferred to'R, 

In 1884, J. B. mortgaged A and B to the plaintiff and in 1886, he 
mortgaged the same to P, subject to the prior incumbrances. 

In 1890, W. S's second mortgage of A was transferred to P, who, in 
execution of his power of sale, sold it to the piaintiff, subject only to the 
mortgage to C. S. 


In a suit brought by the plaintiff, against R’s personal representa- 
tives to redeem A alone :— 


_ Held, that he could do so and that R's personal representatives 
could not consolidate the first mortgages one A and B so as to prevent 
the plaintiff from redeeming A alone. A 


In re Isaacs. Isaacs v. Reginall, 1894 III Ch., 506. The prin- 
ciple of conversion laid down in Lawes v. Bennett (1 Cox. 167) applies to 
an intestacy, even though the option to purchase is exerciseable only 


after the death of the grantor. 


In re Deakin. Starkey v. Eyres, 1894 III. Ch., 565. The testator, 
by his will dated 1854, gave all his property to bis wife for life and 
after her death, directed payment of certain legacies and then gave a 
moiety of the residue to his wife’s “relations ” as she might direct. 
The testator’s wife was not born in lawful wedlock. But after her birth, 
her parents intermarried and recognized her as their child and made no 
difference between her and the children born after the marriage. The 
testator was also aware of his wife's illegitimacy. She survived the 
testator and by her will, exercised the power conferred on her by her 
husband’s will in favour of children and grandchildren of her natural 
brothers and sisters ;— 

Held, that the word “ relations ’’ must be construed to mean those 
persons who would be her relations if she had been legitimate. 


Hamilton v. Vaughan—Sherrin Electrical Engineering Co., 
1894 ILI ch, 589. The Plaintiff, an infant applied for shares in the defend- 
ant company and paid the amount due on application. The shares 
were alloted and her name was duly entered as the holder of the shares, 
Six weeks after she wrote a letter to the Secretary of the company 
requiring the repayment of the amount paid by her to the company but 
received no answer. She attended no meeting of the company nor did she 
receive any dividends on the shares. She then brought an action against 
the company to recover the money. The company then went into, liquida- 
tion and the liquidator removed her name from the register of share- 


holders. 
8 
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should indemnify W. T. against them, and should pay him a certain 
sum by instalments and that so long any money remained due to him, 
he should have power to collect the debts due to the firm and to re-enter 
on the premises and carry on the business himself. But his retirement 
was never gazetted and the business was carried on by the continuing 
partners in the nanie of the old firm. Interest was regularly paid by 
the firm to the testator’s estate up to 1891, by cheques in the name of 
the firm :— 

Held, in. a suit brought by the beneficiaries under the will, that, 
as against W. T., the debt was not barred‘by the statute of limitation, 
as the payment of interest by the continuing partners must be taken to 
have been made by them om his behalf and as his agents and as his retire- 
ment from the firm was kept secret- 

Powell v. Birmingham Vinegar Brewery Company 1894 IJI Ch. 
449, The plaintiff and his predecessors had for upwards of 34 years 
manufactured and sold a sauce (the composition of which wasa trado 
secret) under the name of “Yorkshire Relish.” In 1884 they registered 
the words “ Yorkshire Relish” as a trade mark; but in 1893, proceed- 
ings were successfully taken by the defendants for the removal from the 
register, of the plaintiff's mark. In re Powells Trade Mark (1894, 
A. C. 8). Soon after the decision of the House of Lords, in that case 
the defendants began to place on the market a sauce which they describ- 
ed as “ Yorkshire Relish.” This name was printed on the labels placed 
on their bottles and on the wrappers of the bottles but the bottles differ- 
ed in their general appearance from those of the plaintiff, and it was 
stated on both the labels and wrappers that the sauce was manutactured 
by the defendants. The plaintiff brought an action to restrain the 
defendants from passing off or attempting to pass off their sauce as that 
of the plaintiff. Upon a motion for an interim injanction, evidence was 
given by a chemist who had analysed both sauces, that there was a wide 
difference between them :— 

` Held, that the defendants had not taken sufficient precaution to 
distinguish their sauce from that of the plaintiff and that an interim 
injunction must be granted to restrain the defendants from using the 
words “ Yorkshire Relish ” as descriptive of, or in connection with their 
sauce without clearly distinguishing their sauce from the plaintiff's. 

Wigram v. Buckley, 1894 III. Ch., 488. The doctrine of lis 
pendens is inapplicable to personal property other than chattel interests 


in land. 

Minter v. Carr, 1894 III. Ch., 498. J.B. was the owner of two 
properties A and B. In February 1864, he mortgaged A to C. S.; and 
in July 1864, ho gave a second mortgago on it to W. S. 
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the power given to the survivor of them. After the death of tho w ife, the 
husband revoked the joint appoinment and made a new appointment :— 


Heid, that the husband and wife had power to reserve in the joint l 
appointmect, a power of revocation and new appointment and that such 
a power of revocation and new appointment was effectually reserved in 
the joint appointment. 


Brudenell v. Blwes 1 Bast, 442 and Dixon v, Pyner (55 L. J. Ch, 
566) followed. 


Ross v. White, 1994 IIL Ch, 326. The costs of a partnership 
action ought to come out of the partnership ¢ assets, t.e, assets which 
remain after the rights of the partners have porn adjusted. 


Cadogan v. Lyric Theatre, Limited, 1894 III Ch, 338. A 
judgment for debt was obtained against a company who were the lessees 
of a theatre, at which they AA on the business of theatrical pro- 
prietors. They had mortgaged the lease :— l 


Held, that a receiver could not be appointed on the application of 
the judgment creditor to receive by way of eguitable ezecution the 
moneys paid by the public for entrance to the theatre: 


But held, that a receiver could be appointed to receive the rents 
and profits of the company' s land, on which their theatre was erected, 
and that the company must deliver possession of the same to him, but 
without prejudice to the rights of prior incumbrancers. 


Hollinrake v. Truswell 1894 III Ch., 420. In an action brought 
by the respondent to obtain an injunction for restraining the appellant 
from infringing his copyright in a thing called the “ Cosmopolitan 
Sleeve Chart” which was an instrument made of card-board, ao measur- 
ing sleeves of any dimensions :— i 


Held, that the “chart” in question was not capable of copyright as 
a “map, chart, or plan” within the meaning of S. 20 of the SIRA 
Act, 1842. (5 and 6 Vict. c. 45). 


But, semble, it might be the subject of a patent as an instrument or 


tool. 


In ye Tucker. Tucker v. Tucker 1894 III Ch., 429. A cer ‘tain sum 
of money was deposited with a firm by the trustees of a will. W. T. who 
was then a member of tha firm, retired from it in 1883, and it was pro- 
vided by ‘a deed of dissolution that the continuing partners should take 
and collect all the assets and should pay all the debts and liabilities and 
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relief to an under-lessee when the superior lease had been forfeited by the 
lessee, even though it has no power to grant relief to the lessee himself. 


Thomasset v. Thomasset, 1894, P. 295. The Court could exercise 
jurisdiction over children whether males or females, as regards their cus- 
tody, maintenance and education during the whole period of their in- 
fancy—that is—until the children attain the age of twenty-one. 
Blandford v. Blandford, 1894 P. 148, overrnied. 


Foden v. Foden, 1894 P. 397. The Court has power to grant 
alimony pendente lite in a suit by the husband for nullity of marriage 
upon the ground that the wife was within the prohibited degrees, and 
the application may be miade by the wife after a decree uisi has been 
pronounced, if the decreethas not been made absolute. ; 


Mellin v. White, 1894, ITI Ch. 276. It is actionable to publish 
maliciously, without lawful occasion, a false statement disparaging the 
goods of another person and causing sach other person damage, and in 
such case, an action for injunction will lie. 


In re McHenry, McDermott v. Boyd, 1894 IIT Ch, 290. Certain 
bonds were deposited by the borrower with the lender as security for a 
loan contracted in 1882 and made repayable in 1883, with power to the 
lender to sell the same in case of the loan remaining unpaid and also an 
undertaking to pay the lender any difference between the net proceeds 
of the securities and the amount due to the lender. In 1889, the lender 
sold the bonds and found that the proceeds were not sufficient to repay 
the whole of the debt. In 1891, the borrower died without having 
given any acknowledgment of the debt :— 


Ield, that the cause of action in respect of the whole of the debt 
accrued in 1883 and not in 1889 and therefore the claim for the differ- 
ence was barred by the statute of limitation. 


Inre Harding. Rogers v. Harding, 1894 IH Ch, 315. By a marri- 
age settlement, certain funds were settled upon trust for the children 
of the marriage, in such shares, at such times and in such manner as the 
husband and wife, during their joint lives by deed, with or without 
power of revocation and new appointment should from time to time 
appoint, in default of and subject to such joint appointment, as the 
survivor of them should, after the death of the other of them, by deed, 
with or without power of revocation; or by will, from time to time 
appoint. The husband and wife made a joint appointment, after reciting 
the joint power of appointment given to them by the settlement but not 
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Kops v. The Queen, Heparte (Kops) 1894, A. C. 650. Where a 
prisoner applied for special leave to appeal in a criminal matter on the 
ground that the judge commented -upon the prisoner having refrained 
from giving evidence and thus misdirected the jury. 


- Held, that such comment was not a misdirection but was legitimate 
in point of law. 


Tix-parte Deeming, 1892 A. O. 422. followed. 


Grosvenor Hotel Company v. Hamilton, 1894, IL Q. B., 536. 
Where an action was brought by a landlord for rent of a house and was 
met by a counter-claim on the part of the tenant on the ground that the 
landlord had materially damaged the demised premises, so that the 
tenant had been obliged to remove from them gnd had thereby been put 
to expense :— 


Held, that the tenant had a right of action against the landlord in- 
asmuch as the landlord had impliedly covenanted not to derogate from 
his own grant and that the bad state of the premises at the commence- 
ment of the lease was no defence. 


Held also, that the tenant was entitled to such damages as resulted 
to him as a natural consequence of the wrongful act of the landlord, 
such as the expense of setting up in a new place, and nob merely the 
value of the term which he had lost. 


Held also where there is an express covenant for quiet enjoyment 
of a limited character, it excludes the implication of a larger covenant. 


Alabaster v. Harness, 1894, II Q. B, 897. An action for 
libel was brought by one Dr. Tibbits against the present plaintiffs 
the proprietors of a newspaper in respect of a publication by them which 
cast imputations on his character as well as on the character of the 
present defendant, and the action resulted in a verdict for the plaintiffs. 
Thereupon the plaintiffs sued the defendant for maintenance, claiming 
as damages the costs incurred by them in defending the action for libel, 
as the defendant had maintained the former suit by advising Dr. Tibbits 
to commence it and by employing his own solicitor to conduct it at his 
own expense :— i 

Held, that such an action would lie as the defendant had no common 
interest with Dr. Tibbits in an action for libel and was not therefore 
entitled to maintain Dr. Tibbits in bringing and prosecuting that action. 


The Wardens and Governors of Cholmeley School, Highgate 
v. Sewell 1894, II Q. B., 906. The court has power under the provi- 


sions of S, 4of the Conveyancing and Law of Property Act 1832 to grant 
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Held, affirming the decision of the Court of Appeal 1893 I Ch. 630 
that the covenant though unrestricted as to space was not, having regard 
to.the nature of the business and the limited number of the customers 
(namely the Governments of this and other countries), wider than was 
necessary for the protection of the respondents nor injurious to the 
public interests of the country; that it was therefore valid and might 
be enforced by injunction. 

A covenant restraining the exercise of a trade or calling through- 
out the United Kingdom was a total restraint under the common law, 

Whether the covenant be general or particular the question of its 
validity is alike determined by the consideration whether it exceeds 
what is necessary for the *rotection of the covenantee. As to a total or 
partial restraint, the quéstion in each case is what is a reasonable re. 
straint, 

Rouse v. Bradford Banking Company 1894 A. C. 586. When 
two or more persons bound as full debtors arrange, either at the time 
when the debt was contracted or subsequently, that inter se, one of them 
shall only be liable as a surety, and the creditor has notice of such 
arrangement, then the rule as to the discharge of a surety by giving time 
to the principal debtor applies. See Oakely v. Pasheller (4 Cl & F 
207; 10 Bli (N. S.) 548) Overend, Gurney $ Co. v. Oriental Financial 
Corporation (L. R, 7 H. L. 348.) 

The appellant und others being in partnership, a deed of dissolution 
was made, whereby the appellant assigned his interest to the other part- 
ners, who covenanted with him to pay the partnership debts and to 
indemnify the appellant against them with a proviso that he should not 
be entitled to require them, to pay any of the debts so long as he was 
kept indeminfied. Among the debts, was an overdraft of £50,000 due 
to the respondents, a banking company. After the dissolution, the terms 
of which were made known to the respondents, a transaction was entered 
into between the new firm and the respondents whereby the new firm 
were allowed a limited period to increase the overdraft of £50,000 to 
£53,030 :— l 

= Held, that there was under the circumstances no agreement to give 
time to the new firm or alter the relation between the parties and that 
the respondents had not released the appellant, 


Quaere, whether the priviso had the effect given to it by the court 
of Appeal, in 1894 TI Ch. 32. 


_ Lovell and Christmas v. Beauchamp, 1894, A. 0,607. If an act of 
bankruptcy is committed by afirm, then a creditor could obtain a receiy- 
ing order against such partners of the firm only as were not infants. 


+ 
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ment compulsorily registrable is not registered, it may still be received ag 
evidence of a covenant to pay, Gomaji v. Subbarayappa I. L. K., 15 M 
253. The absence of registration renders the instrument incapable of 
being used as evidence of a mortgage. In the same manner if the 
instrumentis not attested by two witnesses as required by law. it cannot 
be treated as a mortgage. Buta personal covenant to pay in writing 
does not require attestation for its validity and we fail to see why the 
instrument cannot be looked at for the purpose of proving the covenant. 
Their lordships refer to S. 68 of the Evidence Act; but if a covenant 
to pay does not require attestation S. 68 has no application. 


) 


SUMMARY OF RECENT CASES. 


Smurthwaitev. Hannay 1894. A. C. 494. The respondents shipped 
certain bales of cotton, on board the vessel “ Castleton ” which belonged 
to the appellants, for carriage from a foreign port to Liverpool. On 
arrival at that port it was found that the total number of bales which 
arrived was less by 33 than the number which according to the bills of 
lading had been shipped. Thereupon the present action was brought 
for damayes, the plaintiffs being the several holders of the bills of lad- 
ing which were all similar, either as shippers or as indorsees from 
shippers, who had not received delivery of the number of bales specified 
in their bills of lading respectively; held by the House of Lords, rever- 
sing the decision of the Court of Appeal 1893 II Q. B. 412 and restoring 
that of the Queen’s Bench Division, that such an action could not be 
maintained under Order XVI v. I. of the Rules of the Supreme Court 
(which corresponds to S. 26 of the Code of Civil Procedure, Act XIV of 
1882), as each of the plaintiffs had a separate canse of action, and as 
Order XVI, r. I. deals merel y with parties to an action and has no refer- 
ence to the joinder of several causes of action and as it applies only to 
cases where the plaintiffs are entitled to the same relief. 


Held also that misjoinder of causes of action is not a mere irregu- 
larity. 


Nordenfelt v. Maxim Nordenfelt Guns and Ammunition 
Company 1894 A. C. 535. The appellant, a patentee and manufacturer 
of guns and ammunition for purposes of war covenanted with the 
respondents, to which his patents and business had been transferred, that 
he would not for 29 years engage except on behalf of the respondents, 
either directly or indirectly in the business of a manufacturer of guns 
and ammunition, 
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difference to certain arbitrators named by them in whose judgment and 
impartiality they may have confidence, it should be possible after the 
submission is made a rule of court for the court to appoint a fresh 
arbitrator if one of those already agreed to by the parties subsequently 
refuses to act. But S. 510 is made applicable to a case of submission 
which is made a rule of court, just as much as it applies where a pending 
suit 1s referred to arbitrators with the consent of the parties. The power 
to appoint a fresh arbitrator conferred upon the court by 8. 520 is condi- 
tional upon the original appointment by the parties having been good. If 
the arbitrators originally appointed by the parties never consented to 
sit the court has not the power of making a fresh appointment. 


Nilakandhen Nambudirapad v. Padmanabha Revi Varma, 
I. L. R., 18 M, 1. A decision of this description cannot be regarded as 
convincing. <A question of difficulty is involved which has been sum- 
marily disposed of. The point is, can a trusteeship be acquired by 
mere adverse possession ? You cannot add to the trustees, varying the 
original foundation of the trust, by special appointment, The question 
18, how that can be done by the mere fact of a person having acted as 
trustee for a certain length of time? In this case the addition was 
made by means of a compromise between the original trustee and ano- 
ther having the right of Melkoima or superintendence. The Privy 
Council seem to suggest that trusteeship might be involved in the 
Melkoima right. . When the trusteeship is specially designated by the 
word Uraima, the word Melkoima cannot be said to includeit. It would 
have been satisfactory, if their Lordships had dealt at some length with 
the question at issue. 

Krishnabhupati Devu v. Vikrama Devu, I. L. R., 18 M 13. 
A claimant under S 278 whose claim has been dismissed sued the 
decree-holder to establish his right to the property attached and failed. 
A subsequent suit against the purchaser ia execution under the decree 
to establish the same right cannot lie. Was there any privity 
between the decree-holder in the first ‘suit and the auction-purchaser 
in the second ? The learned judges very properly hold that there was. 
‘The auction-purchaser claims the right which the dcecree-holder was 
entitled to seize and put up to sale in execution,sce Visvanath Chardu Naik 
v. Subraya Shivapa Shetti I. L. R., 15 B, 290 and 1 M, L.J, 515. We. 
confess we are unabie to understand the bearing of the Privy Council 
case of Surat Chunder Dey v7 Gopal Chunder Laha L. R., 19 I. A. 203, 
which their Lordships say they follow upon the question before them. 


Madras Deposit and Benefit Society Limited v. Oonnamalai 
Ammal, I. L. R.,18 M29. Itis settled law that if a mortgage doeu- 
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render himself liable to the taz, only if be performs the duties of the 
office there for the minimum time specified. ‘The principle of such 
enactments aud the collocation of words dealing with the exercise of an 
art, trade or calling leave no doubt that the exercise of the duties of the 
office by the holdei: of the office is contemplated under the Act. 


Abboy Chetti v. Ramachandra Row, I. L. R, 17 M, 461, This 
decision merely follows the decision in Paitat Ambadi Marar v. Kr ishnan 
I. L. R, 11 M, 290. We are unable to accept it as correct with all 
deference to the learned judge. A pro-note`will descend by the law 
of succession to the heir. It may be bequeathed by the holder to any 
person as a legacy. There can be nothing to prevent a gift or sale 
of it by a deed of assignment. No doubt if the assignor still retains the 
note and endorses it to a bona fide holder such holder will have a 
preferential title to the note under the law merchant, as against the 
assignee. Re Barrington 2 Scho & Lef. 122 and Richardson v. Richardson 
L. R, 3 EJ., 686 are authorities against the decision of Huthusami Iyer J. 
To quote the language of Chalmers in his Bills of Exchange p. 129. 
<A bill is a chattel; therefore it may be sold as a chattel, A bill is a 
chose in action, therefore it may be assigned as a chose in action.” 


Rangasami Naickan v. Vardappa Naickan, I. L. R, 17 M, 462, 
16 has been a vexed question with the Madras High Court whether 
a trustee may be hostilely removed by a suit under S. 539. Three 
judges sitting in Full’ Bench have at last decided it in the negative. 
The decision in Subbayya v. Krishna I. L. R, 14 M, 186 of a bench of 
three judges is thus overruled. We think this is unsatisfactory. The 
Full Bench should Have been composed of five judges when so many 
judges had already .taken part in the decision of the question one 
way or the other on previous occasions. Tt is certainly possible to take 
more than one view on the question. It will servo no useful purpose to 
discuss it here. But we think the conclusion arrived atis not a satisfac- 
tory one, The section should he modified so as to include the removal 


. of a trustee. 


- §ivamma v. Subbamma, I. L. R, 17 M, 477. Too often itis the 
practice of District Judges not to make any enquiry in proceedings 
under the Succession Certificate Act. . This decision ought to put a stop 
to that practice. The proceeding is not deemed to be summary in the 
sense that the court is to hold no euqiury before granting the certifi- 


NA 


cate. p 
l Bala Pattabhirama Chetti v. Seetharama Chetti, I. L. R., 
17 M, 498. It may seem rather hard that if parties agree to refer their 
‘ 


Ma 
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interpreted in favor of accused persons. We shall now briefly 
reter to the history of the law upon the subject of these so called 
alternative charges in relation to the offence of perjury. 


By Madras Regulation III of 1826, Section, 1 Clause J, it 
was provided “if a party or witness shall wilfully and deliberately 
give two contradictory depositions on oath or under a solemn dce- 
claration taken instead of an oath on a matter or matters of fact 
material to the issue of a judicial proceeding, such party or witness 
shall be liable to be committed for trial before the court of circuit 
_ for wilful and corrupt perjury, provided that the contradiction be- 
tween the two depositions be direct and positive and that upon the 
whole circumstances of the case there be strong ground to presume 
the corrupt mtention of the party or witness.” In their report on 
the Indian Penal Code (vide Parlimentary Papers of 16th May 1848 
Indian law Commission 380) the Indian Law Commissioners observ- 
ed that they were strongly of opinion that “ whoever in any stage 
of a judicial proceeding being bound by an oath or by a sanction 
tantamount to an oath to state the truth gives a statement touching 
any poiut material to the result of such proceeding which directly 
and positively contradicts a statement touching the same point 
given by him on oath or under a sanction tantamount to an oath in 
any stage of a judicial proceeding at another time should, failing any 
satisfactory explanation of the contradiction to negative the infer- 
cnce of a corrupt intention, be liable to punishment.” It is interesi- 
ing to note that the procedure recommended by the Indian Law’ 
Commissioners is not an alternative charge but successive charges. 
They observe “in the case in question we do not see why the party 
who has given contradictory statements might not be charged with 
the offence of false evidence upon each of them successively—first 
upon that which from the circumstances there is reason to think is 
most probably the false one, giving the other in evidence against 
him which would throw upon him the onus of proving it to be false, 
and if he succeeded in defending himself against that charge by 
means of such proof, then upon that other statement which is proved 
to be false by the evidence he had himself adduced. By this mode 
of proceeding the really guilty person could hardly escape, and a 
person who had sucha defence as before supposed being able to show 
‘for instance that his sscond statement differs from the first because 
he has ascertained in the meantime that the first statement was 
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incorrect would have an opportunity of clearing himself by giving 
. proof to that effect. If necessary a special rule might be enacted 
to sanction this special mode of procedure.” 


Section %42 of the Code of Criminal Procedure (Act XXV of 
1861) enacted “ when it appears to the Magistrate that the facts 
which can be established “in evidence show the Commission of one 
of two or more offences falling within the same scction of the 
Indian Penal Code—but it is doubtful which of such offences will 
be proved, the chargé shall contain two or more heads charging 
respectively each of such offences accordingly,” Queen v. Musst, 
Zamiran, B. L. R., Full Bench Rulings p. 521. The prisoner having 
made one statement before the M agistrate and a contrary one before 
the Sessions Judge was tried and convicted of having either given 
false evidence before the Judge or given false evidence betore the 
Magistrate. On a reference to the Full Bench the majority of the 
Court upheld the conviction. ‘The leading judgment in the case 
was delivered by Sir Barnes Peacock, C. J. He thought that S. 381 
of the Code of Criminal Procedure read together with S. 242 and 
clause 3 of S. 382 clearly justifiedrthe conviction. The same point 
arose in In re Palany Chetty, 4 M, H.C. R., p.31 and was answered 
in the same manner. The learned judges relied upon the provi- 
sions of Ss. 242, 381 and 382 clauses 5 and 11 of the Code of Criminal 
Procedure and S. 72 of the I. P. C., in support of their conclusion. 
‘In the Criminal Procedure Code of 1872 the provisions of S. 242 and 
the alternative form of finding given in S. 382 were omitted and 
— the provisions in regard to charges introduced in this act were 
similar to those to be found in the present. Code. The matter 
again came up for discussion in 1874 in Queen v. Mahomed Hoom- 
ayoow Shaw before a Full Bench of the Bengal High Court and it 
was again decided by a majority that an alternative finding upon 
a charge of perjury on two contradictory statements was valid. 


As this is the leading case upon the subject we must refer to the. 


arguments used hy the judges. Mr. Justice Morris admitted that 
the form of charge used was not an alternative charge in the sense . 
contemplated by S. 255 of the Code of Criminal Procedure but he 
inferred from the fact of a specific form being prescribed that a 
conviction also in-the alternative form is justifiable. Stress was 
laid upon this argument by all the judges composing the majority 
of the Court, Sir Richard Couch held further that the charge in the 


` 
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casc was a charge of only one offence and that it was not one 
to which the second part of S.461 could apply. Jackson and 
Phear J.J. dissented from the majority, Mr. Justice Jackson hold- 
ing that even a charge in the alternative was not justifiable and 
Mr. Justice Pheur holding that while a charge in the alternative 
was permissible, a conviction in the alternative was not. 


Mr. Justice Jackson thought that the absence of a provision iri 
the Code of 1872 replacing the latter portion of S. 242 was signifi- - 
cant and showed an intention to exclude a charge alternative as 
to fact but identical as to offence. He referred also to the fact 
that the Code of 1872 provided no forms uf alternative conviction 
like the Code of 1861. He thought that the form of charge provided 
in the schedule with reference to perjury was due to inadvertent 
drafting and neither consistent with the positive provisions of the 
. Code as to charges nor sufficient for the purposes contemplated. 
He also pointed out the inexpediency of allowing a verdict to go 
in the alternative form. The degree of criminality involved in an 
alternative charge might vary greatly and the more venial or the 
- more wicked of the two statements, or both, might be false and one 
of the many consequences would be that from the uncertainty of 
the fact found, the appellate court would be quite unable to exercise 
any control or even express any opinion as to the measure of 
punishment which was proper in the case. It seems to us with 
deference to the other learned judges who took part in the case that 
the view taken by Mr. Justice Phear was the soundest. A special 
form of charge having been provided in the schedule, a charge in 
that form must be allowed to be correct, but it does not lead to the 
conclusion that the conviction also is good in that form. This case 
was followed in Queen Empress v. Ghulet, I. L. R., 8 A, 44 over- 
ruling Ampress v. Niaz Ali, L. L.R.,5 A, 17. These cases have 
been followed in other cases, the courts merely insisting that in the 
absence of independent evidence to show the falsity of the state- 
ments the contradiction between the two statements must be 


` irreconcilable that they cannot both be true (Nathur Sheikh v. 


Queen Empress, I. Li. R., 10 C, 405; Habibullah v. Queen impress, 
I. L. R., 10 C, 937, Empress v. Baikanta Bandi, I. L. R., 16 C, 349 
and Queen Empress v. Ramji Sajaba Rao, I. L. R., 10 B, p. 124.) 
The facility with which convictiois can be secured by the use of 


- 
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an alternative form has the dangerous tendency of encouraging 
prosecutions on the most meagre materials and inducing a perfunc- 
tory discharge of their duties by the subordinate courts. The courts 
consider themselves relieved from the duty of determining whether 
any of the statements is false and generally throw upon the accused 
the burden of reconciling the two statements instead of throwing 
upon the prosecution the burden of proving that the two statements 
are so irreconcilable that they both cannot be true. We cannot 
help thinking that the decision of the Bombay High Court proceeds 
on a sounder view of policy than the decisions of the other High 


Courts. 2 


CONFESSIONS IN CRIMINAL LAW—INDIAN EVIDENCE 
ACT Ss. 24 TO 30.—( Continued), 
iV. 
Section 27, 

Provided that, when any jact is deposed to in evidence as dis- 
covered in consequence of information received from a person accused 
of any offence in the custody of a police officer, so much of such infor- 
mation, whethsr it amounts tc a confession or not, as relates distinctly 
to the fact thereby discovered may be proved. 


This is an extremely difficult section. Itis perhaps the most 
difficult and the least understood in the Indian Evidence Act. 
There are difficulties involved in almost every phrase, arising partly 
from the obscurity of passages in some of the decisions under the 
sections. These intricacies will appear as the commentary proceeds, 


Provided that.—These words have raised the question whether 
S. 27 is a proviso only to S. 26 oralso to Ss. 24 & 25. And first, as 
to the relation between Ss. 27 & 24, the predominant opinion seems to 
be that 8. 27 is also an exception to 9. 24. This is at least so with 
respect to the rulings of the High Courts of Allahabad and Bombay, 
for the point has not arisen in the Caleutta and Madras High Courts. 
The question was considered as early as 1873 in Queen v. Musswmat 
Luchoo 5 N.W.P. 86. . The accused confessed to a police constable, 
on being assured by him that nothing would happen to her, that 
she had killed her new born child, and had buried it in an enclosure 
of her house. The statement led to the discovery of some bones of 
the head of an infant, a stone stained with blood, and a knife, with . 
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which stone and knife she said she had killed the child. Before the 
committing Magistrate she made the same statement. Before the 
sessons.judge she denied having killed the child with the stone and. 
sickle, but said she merely pressed it on the ground, and then buried 
it, not knowing whether it was dead or alive. Spankie J. held these 
, confessions inadmissible. This case is an express authority that 
D. 27 does not qudlify 8.24. But in Empress v. Ram Birapa 
I. L. R., 3 B, 12,1t was assumed that S. 27 did limit S. 24, though 
it was not expressly so decided. The accused, who was in police 
cusdody, was induced by the hope of getting off to make a confes- 
sion to the police patel, before and during his” pointing out a parti- 
cular place and particular articles said to have been connected with 
the murder. He also made a confession to the Magistrate, but under 
the hope of being pardoned. The court held that S. 27 did not 
apply to the facts, as there was no discovery, within that section, 
but West J. was of opinion that, if there had been such discovery 
the section would have applied, for he said “It is not pretended 
that any discovery of facts through information derived from R 
occurred after that statement was made (i.¢., to the magistrate), 
Its defect, as made under undue influence, was not and could not 
be counteracted in the only possible way. The confession ought 
' therefore to have been wholly rejected” p.16. The words “in 
the only possible way” read with the sentence immediately preced- 
ing seem to refer to S. 27 and not to S. 28. Then after referring to 
the confessions to the police, he says “The Government Prosecutor 
has not been able to point out to us any discovery made through 
information given by the prisoner R, which would make his state- 
ment leading to it admissible’ p. 17. This sentence seems to 
imply that if such discovery had been shown, the statement lead- 
ing to it would have been admissible. Stuart C. J. also appears 
to have thought in #mpress v. Pancham, I. L. R., 4 A, 198, that S. 27 
was a proviso to 8. 24, though it must be remarked that he does 
not express himself very clearly. The . police officer had deposed 
that he questioned the prisoner, told him to tell the truth, where- 
upon the prisoner produced aknife and.it was the weapon used 
in the murder and also that he had thrown down the anklets 
and would point them ont; that he (the police officer) went with 


_. the prisoner, who searched and produced the anklets. To tell a 


prisoner merely to tell the truth without saying more, would not 
2 
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bring the inducement within S. 24, as no advantage is thereby 
held out “in reference to the proceédings against the accused,” 
Stuart O.J. seems to have been doubtful himself whether the case 
was under 5. 24, as he remarked that the facts showed there was no 
undue influence, but he intimated that if there was undue influence, 
the defect was cured by Ss. 27 & 28. He says at page 201. “ Now 
all these statements, except as proving a confession of murder, I 
hold to be admissible and relevant, not only under S. 27 but also 
under S. 28, which expressly forms an exception to the law pro- | 
vided by 8. 24.” ° 
However in Queen Empress v. Kuarpala, 1882 W. N. 225, 
Mahmood J. expressed an opinion that in no case could confessions 
obtained under the circumstances described in S. 24 be admissible 
in evidence, whether they led to discovery or not, unless indeed, 
they fell under S. 28; but then the question of discovery would be 
immaterial. In that case he also observed that ‘ the rule on this 
point udopted in the Madras Act seems to be more stringent than, 
and at variance with, that of the English law of Evidence, as 
explained by Tayior, Ss. 824, 825. But the difference between the 
state of things in England and in this country simply accounts for 
the differences which the legislature has thought fit to make.” He 
held the same view in Queen Empress v. Balu Lall, I. L. R., 6 A, 509, 
and advanced several arguments in favor of his view as follows.—(1) 
That the rnle in England is based upon the principle that confes- 
sions obtained by inducement, threat, or promise do not afford safe 
data for arriving at the trath. Hence discovery affords a guarantee 
.that the confessions are true. In India there is an additional policy 
at its basis, viz., the check which the legislature has thought fit to 
impose upon extortion of confessions. This policy would be rendered 
futile by permitting discovery to break in upon the rule. (2) That 
under the old law discovery did not make a confession unduly 
obtained admissible, and that 5. 24 of the Evidence Act is only a 
reproduction of the law formerly existing, which proposition is 
supported by Queen v. Mussumat Luchoo, 5 N. W. P., 86. (3) 
That the rules contained Ss. 24 & 28 are strictly rules of relevancy. 
But the rules contained in Ss. 25 26 & 27 are not, strictly speaking, 
rules of relevancy called forth by the abstract principles of evidence, 
but positive prohibitions necessitated by the exigencies of the situa- 
‘tion in British India, Hence the rules in Ss, 24, 28 (and also 29) 


re 
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belong to a species different to that under which Ss. 25, 26 and 27 
fall, and they might have been better arranged if the former set of 
sections were grouped together. But the circumstance that they 
are not so grouped would not alter the principle which should 
guide their interpretation. To hold then that S. 27 is a proviso to 
S. 24 also, is to mix up two different principles altogether,— 
Straight C. J. did not agree with Mahmood J. even upon this ques- 
tion of the applicability of S. 27 to S. 24. Oldfield and Brod- 
: hurst JJ. did not express any opinion in express terms as to the 
effect of S. 27 upon 5.24, but it was conceded in the case that tho 
logical result of the argument which rendered 8. 25 subject to 8. 27 
would be to affect S. 24 similarly. 


The state of judicial opinion upon the relation of Ss. 27 & 24 
may be thus stated, that while the question has not yet been dis- 
cussed in any reported case by the Calcutta and Madras Courts, 
‘(though in the case of the former there are decisions on the subject 
under the older law), it may be taken that the logical result follow- 
ing from making S. 27 an exception to 9. 25, (which exception is 
acknowledged in these High Courts) will be to draw S. 24 also 
within the control of S. 27: that, in the Bombay High Court, the 
case of Empress v, Rama Birapa, I. L. R., 3 B, 12, together with the 
result of the application of S. 27 to 25, has made it very probable 
that S. 27 will be held to be a proviso to S. 24: and finally that in 
the Allahabad High Court, notwithstanding the express decisions 
of Queen v. Mussumat Luchoo, 5 N. W. P., 86, and the Queen Empress 
v. Kuarpala, W. N., 225, and the view of Mahmood J. is Queen 
Empress v. Babu Lall, 1. L. R., 6 A, 509, the majority of the Court 
in Queen Empress v. Balu Dall have virtually established the rule 
that S. 27 governs also NS. 24. 


It must however be carefully borne in mind that, even if S. 27 
be regarded as qualifying S. 24, it will not be applicable in every 
case that falls within S. 24. According to 8. 24 confessions within 
the section ars irrelevant whether the confessing party was accused 
or not, and whether he was in custody or notat the time. But 5. 27 
refers to confessions made by “ accused persons in custody.” Hence 
confessions made by persons when (1) accused but not in custody, 
or (ii) in custody but not accused, (iii) neither accused nor in cus- 
tody, will not be rendered admissible under 8. 27, even if there 
is discovery. 
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As to the effect of 8. 27 upon S. 25, ib seems to be established 
in the four High Courts that the 25th section must be understood 
as limited by S. 27. In Queen v. .Pagaree: Shaha, 19 W. R., 51 
the accused made a confession to a police officer, part of which 

related to the concealment of certain jewels, and in consequence of 
= the information so received the jewels were discovered. It was 
held that 8. 27 applied, though, compared with later cases, it may 
be doubted whether the whole statement which was here held 
admissible would be considered admissible now. Again in Reg. v. 
Jora Hasji, 11 B, H. Œœ R., 242, the rule in S. 25 was held to be ` 
restricted by S. 27, tough, in the particular case, there being no 
discovery, the latter section did not actually render the confession 
admissible. Similarly in Empress v. Rama Birapa, I. L. R., 3 B, 12, 
the applicability of S. 27 to S. 25 was admitted, though the actual 
result was the same as in the former case. Stuart O.J., in Empress 
v. Panchan, I. L. R., 4 A, 198 was clearly in favor of reading S. 25 
with S. 27. His Lordship after quoting S. 25 made some pertinent 
remarks upon it as follows ‘Now if this is meant to apply to all 
statements, however voluntarily made to a police officer, nothing 
could be more impolitic and obstructive, and I trust this provision ` 
is not to be understood in any absolute sense, and under all circum- 
stances whatever. It ought to be read and understood in connection 
with the other sections which follow it, particularly 8.28 (probably 
the Chief Justice means S. 27) for, taken by itself and applied 


indiscriminately, it is simply irrational and absurd. Such a naked . . 


application of the section is also plainly opposed to the law of 
Evidence, as applied by the courts in England, a good illustration 
of which is supplied by what is called Baldry’s case, Roscoe’s 
Evidence in Criminal cases 4th Ed. by Power 1858 p. 40, “The con- 
fession . . . was made to the police constable ; who, having appre- 
hended the prisoner on a charge of murder, said to him that he 
need not say anything to criminate himself, as what he said would 
be taken down and used as evidence against him, and thereupon 
the prisoner made the confession.’ In this country, I dare say, it 
might fairly be argued that such a confession as was made in— 
Baldry’s case did not come within the implied exception to S. 24, 
but was distinctly struck at by 9. 25, however unreasonably. But 
I have no doubt in my mind that statements by police officers 
embodying and including what may be understood as a confession 
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or admission of guilt by the accused are not wholly inadmissible, 
but may be received and applied so far as they prove merely cor- 
roborative circumstances and, not an absolute confession of guilt” 
Vide pp. 208, 204. Straight J agreed with him in the view that 
S. 27 governed S. 25, for he says at p. 204, “lt is manifest that 
the prohibition laid down in these two sections (Ss. 25 & 26) must be 
strictly applied, and any relaxation of it, in accordance with provi- 
sions of S. 27, should be sparingly admitted, and only to the extent 
of so much of the accused’s statement as directly and distinctly 
relates to the fact alleged to have been discovered in consequence 
of it. These opinions were not however fdllowed by Mahmood, J. 
in Empress v. Kuarpala, 1882W. N., 225, who held that S. 27 did 
not qualify S. 25. 


Such was the state of the authorities till the decision of the 
Full Bench of the.Allahabad Court in Queen Empress v. Babu Lali, 
I. L. R., 6 A, 509, which appears to be the first case in which the 
subject was fully considered and determined. It would be difficult 
to find in the Indian Reports a case which, for its length, has been 
more closely or lucidly reasoned out. The judgment of Mahmood J.. 
“the dissentieat judge, containes a series of arguments of almost 
convincing force in favour of the proposition which he sought to 
establish, though being in a minority his opinions have no legal 
effect. 


Since the ruling in Queen impress v. Babu Dall, I. L. R., 6 
A, 509, the doctrine there laid down by the majority of the Court 
has been tacitly adopted in the Calcutta High Court in Adu Shikdar 
v. Queen Empress, I. L. R., 11 C, 685, and by the Bombay High 
Court in Queen Empress v. Kamalia, I. L. R., 10 B 595; and 
Queen Empress v. Nana, I. L. R., 14 B, 260. 


It must however be borne in mind that S. 27 only qualifies 
S. 25 when the uccused is in the custody of the police; so that 
confessions to police officers by persons who are accused but not in 
custody, or are in custody but not accused, or are neither accused 
nor in custody do not fall within 8. 27 (Queen Empress v. Babu 
Lall I. L. R., 6 A, 509 per Oldfield nnd Mahmood, J. J. pp. 518, 
583, 544). | 


Any fact.—The words “any fact” are qualified by the word 
“ discovered” as used in the section. Furthermore, whatever be 
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the nature of the fact discovered, that fact must in all cases be 
itself relevant to the case (Reg. v. Jora Hasit, 11 B, H. C. R., 242). 
This was also laid down by Straight C.J. in Queen, Empress v. Babu 
Lall, I. L. R., 6 A; 509, -where he says “no judicial officer . .. 
should allow one word more to be deposed to by a police officer, 
detailing a statement made to him by the accused in consequence 
of which he has discovered a fact, than is absolutely necessary to 
show how the fact that was discovered is connected with the accused, - 
so as in itself to be relevant evidence against - him.” wide p. 546. 
These words were quoted and followed by Mitter and Norris JJ. in 
Adu Shikdar v. Queens Empress, I. L. R., 11 0,633. So also im 
Queen Empress v. Commer Sahib, I. L. R., 12 M, 158, it was held 
that the test of the admissibility, under 8. 27, of information 
received from an accused person in the custody of a police officer 
is, “was the fact discovered by reasou of the information, and how 
much of the information was the immediate cause of’ the fact dis- 
covered, and as such a rslevant fact ?” 


Deposed to.—It 1s necessary, in order to bring a case of dis- 
covery within S. 27, that the fact discovered should be deposed to 
by the person to whom the statement was made. 


Discovered.—The word “ discovery” is in ordinary parlance 
capable of two meanings, firstly, the purely mental act of learning 
something which was not known before to a person, and secondly 
the physical act of finding upon search’ something, the existence or 
the exact locality of which was unknown till then. It is in the 
latter, and not in the former, sense that the word is employed in 
S. 27 of the Evidence Act, and this will be made evident upon con- 
sidering the principle underlying this section. Certain statements, 
made under certain circumstances, are rendered inadmissible, be- 
cause the Legislature has, in such cases, considered them unworthy 
of credit; but the taintis removed by the findmg, upon search, of 
articles connected with the crime or other facts. Such “ discovery” 
affords a guarantee for the truth of statements which would other- 
wise by being devoid of its sanction, retain the suspicion cast upon 
them. “The mere mental act of becoming aware of a statement 
after hearing’ it made or a mere mental discovery would have no 
such probative force so as to place the br uth of the statements 


ee doubt. | 
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That the Legislative intended only probative “discovery” 
to have the effact of removing the stigma otherwise attaching to 
certain statements is clear from the portion made admissible under 
the section. Itis not the whole statement which is rendered so, 
but only sc much of it as is directly proved to be true by the fact 
thereby discovered; the remainder, not having been cleared of 
suspicion, being still regarded as incredible. 


From this definition of “discovery,” it follows that simple 
statements, or statements made while poinfing out the scene where 
the crime was committed or while producing articles, and showing 
the connection of the place or thing with the offence are not rendered 
admissible under S. 27, but only statements preceding the finding, 
upon search or inquiry, of articles or other facts connected with, or 
referable to, the crime. 


(1) Mere statements.—That a prisoner said “ I have killed A” 
is a fact according to S. 3 of the Act vide Illus (e). Suppose that 
such a statement was made to a police officer by an accused person 
in his custody. There is here a mental act of “ discovery,” and 
it satisfies the other terms of 8.27. The police officer did not 
know the fact before, kut has now “ discovered” it, and that too 
“in consequence of” these words “T have killed A,” which here 
constitutes the “information,” and this information “ relates dis- 
tinctly to the fact thereby discovered,” or, in other words led, to 
the discovery of that fact. Hence, if the word “discovery” in 
S. 27 meant and included mental discovery, the naked statement 
“I have killed A” would be rendered admissible there-under. But 
such a statement cannot be deposed to by a police officer under 
S.25. The same statement would be admissible under one section, 
and at the same time inadmissible under another, which is an 
absurdity. ‘Therefor it is obvious that the term “discovery,” as 
used in S. 27, does not include mental discovery. ‘Taking the term 
to apply only to physical discovery, there is no conflict between 
Ss. 25 & 27. The statement would be inadmissible under S. 25 
as untrustworthy, and the defect would not be cured byS. 27; 
there being no finding of articles or other facts connected with the 
crime to guarantee its truth. 


So where an accused made a statement toa Magistrate, detail- 
ing at length the occurrence of the crime, and there was no 
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discovery of articles after the statement was made, the description 
of the manner in which the murder was committed was held inad- 
missible (Empress v. Rama Birapa, I. L. R., 3 B, 12). 


Statements made while pointing out the scene of the crime.— 
Where a prisoner points out or shows the scene of the murder or 
other offence and objects around as connected therewith, and makes 
contemporaneous statements in reference thereto, it appears that 
his acts may be given in evidence, as amounting to “conduct” 
‘relevant under &. 8, bat the accompanying statements are not 
made admissible by 8.27, there being no such “discovery” as is 
required by the section, nor do they fall within Expl 1 to 8. 8, 
and are therefore wholly excluded. 


In Reg. v. Jora Hasji, 11 B, H. C. R., 242, the first and second 
prisoners showed the scene of the murder together, and the third 
prisoner, the next day. They pointed out the hedge where the 
crime was supposed to have been committed, and also some tram- 
pled bajri. Hach prisoner made a statement exculpating himself 
and incriminating his co-accused. The court rejected the confes- 
sion. It held that evidence could be given of the acts of the. 
accused (viz., the pointing out, in this case) but that, there being 
no discovery, the confession itself was not admissible under S. 27; 
and that the confession was nota “ statement accompanying and 
explaining acts” within -Expl 1 to 8.8. The principle involved | 
in S. 27, and the kind of “ discovery” intended therein, is more 
fully explained in Empress v. Rama Birapa, I. L. R., 3 B, 12. The 
prisoner R confessed the murder, and said he would point out the 
places and produce the articles connected with the murder; and on 
being taken to the scene of crime he pointed out the spot where the 
deceased was killed, entering into detail as to the circumstances 
. of his death, and also indicated the sandheap where the bill book and 
rumal, which the deceased had on his person, had been concealed, it 
was held that the confession was not admissible. The court said 
“ But the prisoner besides the formal recorded confession, made a 
confession to, the police officers before and during his pointing out 
particular places and particular articles said to have been connect- 
ed with the murder, The remarks of this court in Reg. v. Jora Hasji, 
11 B.H.C.R., 242, apply still more strongly to the statements sought 
to be introduced. A confession of murder made to a police constable 
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-is not at all confirmed by prisoner’s saying ‘This is the place where 
I killed the deceased,’ and when, starting from the pointing to a 
ditch or a tree, a long narrative of transaction, some of them alto- 
gether removed from any connection with the spot indicated, 18 
allowed to be deposed to as confession by the prisoner, the intent 
ofthe Evidence Act is not fulfilled but defeated. The true mean- 
ing of the sections, which bear on this subject, can best be learned 
from the beginning of Taylor on Evidence, and the reports of cases 
referred to in paras 796, 797, 808, 807, 824, 825. The Govern- 
ment Prosecutor has not been able to point out any discovery made 
through information given by the prisoner which would make his 
statement leading to it admissible, vide pp 16,17. The meaning of 
of the Court is clear. From the statement “This is the place where 
I killed the deceased” there is no “ discovery” according to the 
meaning of the section, and therefore no ‘guarantee of its truth, and 
is not within S. 27. The reference to Taylor shows further that tho 


discovery’ means a physical discovery. 


(3) Statements accompanying production of articles.—If the 
prisoner himself produces or delivers articles said to be connected 
with the crime and makes declarations contemporaneously as re- 
gards them, the act of production or delivery itself may be proved 

s “Conduct” under 8. 8, but the accompanying statements can- 
not be deposed to under S. 27, as there is no “ discovery ” in such 
- a case; can they be brought within Expl 1t0 S. 8. 


In Reg v. Jora Hasji L1 B, H. C. R., 242, referred to above, the 
first prisoner produced a bill-hook and knife from the field, and the 
second prisoner a stick; and each made certain incriminatory state- 
ments. The Court held that these statements were inadmissible as 
there was no “discovery ” and that they were not let ih by Expl 
1 to 8.8: though it was of opinion that the acts of the prisoners 
could be proved. In the other Bombay case reportedin Empress v. 
Rama Birapa I. L. Ri, 3 B, 12, the prisoner made a confession to 
the police officer before and during ‘his pointing out particular 

places and particular articles stated to have been connected with 
the murder, and the Court rejected the statements upon the 
same ground. Where a person accused of the murder of a girl 
made a statement, and gave up to a police ‘officer a knife, sayiny 
jt was the weapon with which he had committed the murder, 
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Stuart, CO: J. said “now the fact thus deposed to, of Pancham 
giving up a knife to the darogah in presence of the witness, 
as the weapon with which the murder was committed, is of 
course inadmissible as evidence against him as proving a con- 
= fession or admission of his guilt. But thefe are other things 
in this deposition which appear to me to be not only not ex- 
cluded as evidence, but which come fairly within the meaning 
of S, 27... This deposition is evidence therefore against the 
accused as proving that on the 2nd October he made a statement 
to the darogah, and.gave up a certain knife which he took out of 
his waistbelt” Zmpress v. Pancham, I. L. R., 4 A, 198, 200. 
Staaight, J. does not express himself definitely with respect to the 
point whether or not the act of delivery up of the knife, at least, 
could be deposed to; holding only that the statements of the 
prisoner amounted to confession, that they were made to the police, 
that no fact was discovered in consequence, of any information 
derived from such statements within the meaning of S. 27, and 
that proof of them was wrongly received in contravention of S. 25. 
In this case the accused also made statements respecting some 
anklets, and went the next day with the police and produced them, 
and with respect to this, Straight, J. remarked further that these 
anklets were discovered not in consequence of the information 
given by the accused, but by his own act. With this latter act of 
the prisoner and his statements in reference to it, we are not at 
present concerned. In Adu Shikdar v. Queen Empress, 1. L. R., 
11 C, 635, the police officer deposed that the accused told him that 
he had robbed K of Rs. 48, whereof he had spent Rs. 8 and had 
got Rs. 40, and that he (the accused) made over Rs. 40 to him. 
This statement was held inadmissible. Morris, J. said that “so 
much of the statement as related distinctly to the fact thereby 
discovered was admissible in evidencé not as a confession but as 
evidence of the facts thereby discovered. Now it seems to me that 
uo facts were discovered by the prisoner’s statement ‘ that he had 
robbed K of Rs. 48 whereof he had spent Rs. 8 and had Rs. 40” 
vide p. 641. The Sessions Judge had adinitted this statement on 
the ground that the confession was the necessary preliminary of the 
surrender of Rs. 40, and that the surrender must necessarily have 
been accompanied or immediately preceded by some explanatory 
statement, but this view of his was dissented from by the High 
Court, 
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(4) Statements preceding finding upon search or inquiry.—The 
true meaning of the word ‘ discovery” in S. 27 is a finding, upon 
search or inquiry, of articles connected with the crime or other 
material fact : the yeason being, as stated above, that this kind of 
“discovery” proves that the information, in consequence of which 
the discovery was made, is true and not fabricated. This explana- 
tion was given in Reg. v. Jora Hasji, 11 B, H. C. R., 242, and 
Empress v. Rama Birapa, 1. L. R., 3 B, 12 Queen “mpress v. Nana, 
` I. L. R., 14 B, 260, and in all the cases under S. 27 where the 
statements were held admissible, the “ discovery” was of articles 
or other material fact. Section 27 thus understood is identical 
with paras. 824, 825 of Taylor on Kvidende Vol, IL. (Empres v. 
Rama Birapa, |. L. R., 8 B, 12 Queen Empress v. Nana, I. L. R., 
14 B, 260). Under S. 159 of Act XXV of 1861 it was appar- 
ently necessary that the discovery should be by the deponent, 
as the words were ‘discovered by him,” but these words have 
been omitted in the Evidence Act, and it would seem that 
if the fact has been already discovered by a person other than the 
deponent, S. 27 will not apply. Thus, when a police officer deposed 
to the fact that the accused, who was charged with murder, stated 
to him that he and K had stolen some hides from C, and on such 
statement he had sent for C and recorded his information, and when 
it appeared that C had already informed the police of the fact of 
_ the theft, though the witness was not aware of it, it was held that 
the statement was inadmissible, on the ground that it would be 
most dangerous to extend the provisions of S. 27, and allow a 
police officer, who is investigating a case, to prove information 
received from a person, accused of an offence in the custody of the 
police officer, on the ground that a material fact was thereby dis: 
covered by him, when that fact was already known to another police 
officer (Adu Shikdar v. Queen Empress, I. L. R., 11 C. 635). 


This case 1s an instance of the disinclination of the Courts to 
extend S. 27 one step further than its. strict construction warrants, 
and it gives practical effect to the caution expressed by Straight, J., 
in Empress v. Pancham, I. L. R, 4 A., $98, that any relaxation of 
the imperative rules in Ss. 24—26, with reference to S. 27, should 
be sparingly admitted. ; 

E. H. MONNIER, 
(lo be continued.) 
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Russick Lall Pall v. Romanath Sen, I. L. R, 21 ©, 792. We 
think it is high time for the legislature to interfere and give a full and 
proper definition of an actionable claim. There isa great deal of tech- 
uical learning attached to the phrase “chose in action” in England. 
Itis pretty clear, however, that an actionable claim does not mean any 
claim in respect of which an action will lic. A suit for the recovery of 
property would in that view be an actionable claim. But this is clearly 
not the meaning. A claim to enforce a right im personam is an action- . 
able claim but not a claim to enforce a right in rem. A mortgage 
under the Transfer of Property Act is a transfer of property but as the 
suit of the mortgagee 3s to enforce a debt, it is proper to treat a mortgage 
as an actionable claim, in so far as itis a claim for the recovery of a 
debt, 

We have more than once expressed our disagreement with the view 
of the Calcutta Court that the transferee of an actionable claim 1s 
entitled to recover the whole amount due irrespective of what he has 
paid and that the provision as to the payment of the price, and incidental 
expenses c&c., with interest would help the debtor only if he paid 
voluntarily in or before the action. 


Ajudhia Prasad v. Baldeo Singh, I. L. R, 21 ©, 818. The 
Transfer of Property Act provides for conditional decrees and decrees 
absolute. An order directing the payment of money and on default the 
sale of property is conditional, but when default is made, there is pro- 
vision for an order absolute under N. 89. The application for such an 
order absolute cannot be treated as an application for execution. The 
difficulty however arises in this way, lf the Transfer of Property Act 
did not provide for an order absolute there is no doubt that the appli- 
cation for sale would be an application for execution. The application 
for sale was so treated before the Transfer of Property Act, the direc- 
tion for sale_on default being made operating without any fresh order. 
There can be no doubt as to the correctness of the decision of the 
learned judges that an application for an order absolute under S. 89 
of the Transter of Property Act need not conform to the requirements 
of S. 235 of the Code of Civil Procedure. But the real difficulty lies in 
determining whether an application for an order for sale is an applica- 
tion for execution or a step in aid of execution, for the purpose of the 
Limitation Act. ls there any period of time within ‘which such an 
application should be made after the date of the conditional decree ? 
Would Art 178 at least apply, even if Art. 179 should not? The Allaha- 
bad High Court appears to have been pressed by these difficulties, 
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when it.said that it was an application for exccution so as to save a 
subsequent application from the bar of limitation. 


Taqui Jan v. Ohsi Bulla, I. L. R, 21 C, 866. The Civil Procedure 
Code is clear as regards the form of the suit instituted by a minor. 
Whether the party is a major or a minor, he is the plaintif. When he 
is a minor, he is represented by somebody on record as next friond. If 
a person sues as a minor, and the defendant objects on the ground that 
he is a major and the objection is upheld, the suit is not liable to be 
dismissed, as the plaintiff is the same. The error may justify an order 
for amendment or one as to costs, but it cannot justify a non-suit. 
There is however a difficulty which the learned judges have not noticed. 
lf the plaintiff is a major he should ordinarilyeverify it. Where it was 
instituted by a next friend on his behalf the verification would be by the 
next friend. If the plaint had been placed on the file with the verifica- 
tion of the next friend, and it was found that the plaintiff was a major, 
there might be ground for thinking that the plaint was not properly 
yerifed. See S. 51. But the absence of a proper verification is only 
a ground for amendment and cannot justify the court in treating the 
suit as not instituted at all. 


Sham Charan Mal v. Chowdhry Debya Singh Paharaj, 
I. L. R, 21 C, 872. The Calcutta High Court holds that a contract by 
a minor is only voidable not void. We have discussed the question 
elsewhere, sec 1 M. L. A, 262, and stated the reasons for our opinion that a 
contract by a minoris void. Ifa minor borrows money to enable him 
to buy necessaries on a promise to repay it, he is not liable on the con- 
tract, and the action will be barred if more than three years have 
elapsed even though the contract be registered. As the minor cannot 
contract, the liability is not upon it and Art. 116 does not therefore 
“apply... The learned judges hold that the minor is liable under S. 68. 
If that be so, the liability is not upon the contract and the action must 
be held to be barred. It seems to us that if a minor borrows money 
for the purchase of necessaries and promises to repay it, he is not liable 
upon the contract. See Leake on Contract p. 9531 and Martin v. Gale 
4 Ch, D. 422, We doubt whether S. 68 applies at all to the case under 
consideration. The section speaks of a person being supplied with 
necessaries a8 liable to reimburse the person furnishing such supplies. 
These words suggest that the person claiming under the section should 
be one who has furnished and supplied articles which are necessaries 
and not one who has leut money to enable the minor to buy such 
articles himself. Although the expenses of litigation wero uccessary 
for the minor, the person who leit money for the purpose cannot 
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fairly be regarded as a person who has supplied necessaries. We think, 
however, that the lender can claim under S. 70 of the Contract Act, but 
even in this view the suit is not for compensation for breach of a con- 
tract in writing registered under Art 116. 


Girish Chandra Basu v. Apurbakrishna Dass, I. L. R. 21 0, 
940. Weare inclined to think that having regard to the decisions on 
S. 1/4 of the Bengal Tenancy Act, the interpretation of the majority is 
correct that S, 310 A is not retrospective. The principle of the third 
paragraph of S. 3 that pending proceedings after decree should not be 
affected by the new law may well be applied-to the new section. 


Har Nandan Sahai v, Behar Singh, I. L. R, 22 0,3. 8. 629 
of the code allows an appeal against an order admitting a review only 
on certain specific grounds. If the order admitting a review does not 
contravene the provisions of Ss. 624 and 626, the judgment of the court 
as to the propriety of granting the review is not intended to be revised 
in appeal. The court which passed the previons judgment and which 
considers that there 1s sufficient ground for granting a review is the best 
judge of the circumstances justifying a review of its judgment, though 
if it contravenes certain well defined rules in granting the review, an 
appeal may lie. 


Lalla Sheo Churn Lal v. Ramnandan Dobey, I. L- R, 22 C. 8. 
This decision lays down a principle which cannot be gainsaid. A 
guardian acting on behalf of 2 minor, cannot bind him if guilty of gross 

negligence or fraud. No different rule can be laid down in the case of 
a suit instituted or defended on behalt of a minor. There is no rule laid 
down in the code that the fraud of the guardian or next friend vitiates 
the judgment, And yeta jndgment can be impeached on that ground. 
Gross negligence must, it seems to us, stand on the same footing. 


Narayan Coomari Debi. Shajani Kanta Chatterjee, I. L. R, 
22 C. 14. An executor sued upon a contract for remuneration entered 
into by a stranger for his accepting the office and discharging its 
duties, ‘he court held the contract to be valid. We do not see 
any reason why the general language of S. 56 of Act IL of 1874, 
declaring bargains for remuneration illegal should be limited to 
stipulations for remuneration from the testator’s estate. It may be a 
legatee or a stranger making the stipulation. If the policy of the law 
be “that an executor or administrator shall have no allowance at law or 
inequity for personal trouble and loss of time in the execution of his 
duties” and if the granting of such an allowance will bring his interest 
and duty mto collision it seems to us that the ordinary sense of the words 
in S, 56 of the Act should not be restricted. 
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See Gould v. Fleetwood 3 P. W. 251 note A, Aylifev. Murray Atk 58. 
Nim Chand Baboo v. Jagabundhu Ghose, I. L. R, 22 0,21. A 


suit for realization of money due on a pledge from the property pledged 
falls within Art 120. This view is at variance with that of the Madras 
High Court in Vitakamti v. Kalikara I. L. R, 11 M, 153. We are 
inclined to think, that the view of the Calcutta High Court is the right 
one. 


Tokhan Singh v. Udwant Singh, I. L. R, 220, 25. It appears 
to us that S. 583 of the code extends the provisions of S. 254 to sureties 
in the appellate court for “ the decree passed in appeal shall be executed 
according to the rales prescribed for tae execution of decrees in suits. ” 
S. 253 is in the chapter on execution. The decision in Thirumalar v. 
Ramayyar, I. L. R, 18 M, 1 seems to lay down the same rule. 


Deo Kuar v. Man Kuar, I. L, R., 17 A, 1. The Privy Council at 
any rate is not deterred from carrying out the plain provisions of a 
statute by considerations relating to expediency. Althongh a mali- 
khana may have been granted in lieu of prior rights of property 
vested in the grantee, their Lordships held the jurisdiction of the 
Civil Court in regard to it is ousted by 9. 4 of the Pensions Act. 
The Madras High Court was less loyal to the legislature when it 
held in Kombi v. Aundi, I, L. R., 18 M, 75, that S. 4 was intended to 
prohibit only suits as against the Government, and not against a 
person alleged to have wrongfully received a pension from Government, 
no doubt, because it saw no good reason why the legislatare should have 
gone further. The wider and undoubtedly the only correct constrnetion 
‘had been upheld both by the Privy Council and by the Borabay High 
Court before the decision in Kombi’s case—see Babaji Hari v. Rajaram 
Ballal, I, L. R., 1 B, 75; Vasudev v. The Collector of Ratnagiri, 4, I. A. 
119 ; Maharaval v. The Government of Bombay, 8, I. A, 77. 


amrit Ram v. Dasrat Ram, I. L. R., 17 A, 21. It appears to be 
stiil true that judicial decisions sometimes succeed in bringing darkness 
where the vision of ordinary men of common sense is clear and distinct. 
If a Court has power to file an award passed by arbitrators out of Court, 
does it not appear tolerably clear that it is invested with the power of 
deciding whether there is an award to be filed, or a submission to arbi- 
tration which is the basis of » legal award? And yet the conflict of 
decisions on this point is surprisingly strong and the Allahabad High 
Court thought ‘it necessary to convoke a Full Bench to decide that a 
Court which is asked to filean award has the power to ascertain and 
judge whether there was a submission to arbitration. We abbreviate 


” 
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our remarks on the subject now, as we propose hereafter to examine 
at some length the source of what appears to be needless coufusion. 


-Durga Dihal Das v. Anoraji, I. L. R., 17 A, 29 S. 562 of the Code 
of Civil Procedure has been the source of no small amount of confusion, 
The Courts have found great difficulty in deciding what cases are covered 
by it. S. 564 lays down that, exceptas provided in S. 562, the Appellate 
Court shall not remand a case for a second decision. In the case under 
notice, the first Court refused to admit the oral evidence of the plain- 
tiff and decided in his favour on the documentary evidence. The 
Appellate Court reversed that decision. The question arose in second appeal 
whether the High Court could reverse the decision and remand the case for 
afresh trial. Apparently the case had not been decided on a preliminary 
‘point, but Blair & Burkitt? J.J., held that, notwithstanding S. 564, the 
High Court had power to order a fresh trial. S. 587 does not make 
. ©. 562 strictly applicable to the High Court. But have the lower 
Conrts of appeal no power to remand except in cases covered by S, 562 ? 
Suppose a Judge behaves with gross impropriety or is guilty of grave 
errors of procedure but decides all the points raised, and the Appellate 
Court is satisfied that there has been a miscarriage of justice owing to 
the irregularity. Has it no power to remand ? Or suppose a plaint is 
rejected because it is not properly verified, or it is not amended in 
accordance with the order of the Court, or the proper court-fee is 
not paid; can it be said that in such cases the lower Court has dis- 
posed of the suit upon a preliminary point? It can hardly be doubted 
thatthe Appellate Court has the power to remand in-such cases. On the 
whole we are far from clear that S. 562 covers all the cases where 
an Appellate Court may remand. Perhaps S. 564 was not intended to 
provide for such cases of irregularity or dismissal of a suit. before it.is 
really taken up for adjudication. 


Queen Empress v Fazil Azim, I. L. R, 17 A, 36. The ques- 
tion in this case is a somewhat curious one and is not often likely to 
occur. The Sessions Judge hears a criminal appeal which he has juris- 
diction to hear at a place outside the local area within which he has 
jurisdiction. Is this an irregularity ? The jenrned judges of Allahabad 
in Full Bench think so, though the irregularity is cured by S. 531. 
We are rather inclined to doubt this. There is nothing in the Code 
of Criminal Procedure nor so faras we are aware of, is it a principle 
of Common Law, that a judge ‘should hold his court within ‘the 
local area in which he has jurisdiction. A local area is assigned to 
a judge forthe purpose of determining the cases he has to try, not 
for the purpose of fixing the places where he has to tr y them. Where 
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a judge should hold his court is a matter that is determined by executive 
authority. We do not say that the judge is at liberty to hold his court 
anywhere, but as a matter of law we cannot call it an irregularity in the 
judge to hear the-case outside the local area assigned to him. Sup- 
pose the Local Government directed the District Judge of Tanjore to 
have his court in Trichinopoly, would that be illegal ? We should think 
not. It may perhaps be illegal for a judge to hold his court outside 
British India, for there may be no obligation on the part of any body, 
suitor or witness, to attend there. Be that as it may, we are unable to 
say that in. the case before us there was any legal irregularity. 

Muhammad Suleman Khan v. Muhammad Yar Khan, I. L. R., 
17 A, 39. We have had more than once to péint out the unsatisfactory 
character of Art. 179 of the Limitation Act." Art. 179 is intended to 
provide for all cases of applications for execution and Art. 178 for 
applications not otherwise provided for. And yet there are numerous 
instances to which the language of Art. 179, has no application. This 
is a serious Omission on the part of the legislature which ought to be 
at once remedied. Take the case of a decree which requires something 
to be done (not money to be paid) at some future date; when does time 
begin to run for execution? Not from the date of the decree surely— 
for that would be manifest injustice where the date fixed in the decree 
is more than three years from its date, But there -is no other date 
which Art. 179 specifies. To defeat obvious injustice we have to apply 
Art. 178, though that was never intended to be applied to such cases. 
So also in the case under notice if the date of the amendment’ of the 
decree is not the starting point, the amended decree may be altogether 
useless. 

Kishan Singh v. Aman Singh, I. L. R.,17 A,42. Notwithstand- 
ing the generality of the language of the last clause of S. 258, payment 
out of court may be pleaded by the decree-holder in answer to the plea 
of limitation by the judgment-debtor. There is no time specified’ within 
which the decree-holder is bound to make the application and as it is"an 
obligation cast upon him by the section we doubt whether Art. 178 will 
apply. So if the whole decree-amount is made payable on default as 
regards some instalments, the decrve-holder may plead payment ont of 
court and that may itself be regarded as an application to certify as 
required by S. 258, even if the section be understood to lay down that a 
. certificate is absolutely necessary in all cases for the recognition of the 
payment. We agree with Burkitt, J., in thinking that the authority of 
cases he refers to cannot be deemed to have been shaken by the amend- 
ment, for the reason of the amendment was not to prevent the decree- 
holder certifying. 
; 4 
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Ganga Dei v. Sher Singh, I. L. BR. 17 A, 51. There can. be no 
doubt that the court to which an appeal lies from an order under S. 195 
isthe court to which appeals ordinarily lie from the court passing the 
order. The value of the property involved in the suit in which sanction 
was given although it may determine the appellaté forum in the suit, 
Kas no reference to the detérmination of the forum which is to enter- 
tain the appeal against the order of sanction. 


Behari Lal Pal v. Srimati Baran Mai Dasi, I. L. R., 17 A, 53. 
` The question decided in this case is one of some importance, but there 
can be no doubt as.to the conclusion. Withdrawal of a suit with liberty 
to bring a fresh one puts the parties in statu quo in every respect. S. 43 
therefore can have no place in dealing with a suit subsequently institut- 
ed. The difficulty arises by the words in S. 43 ‘ifa plaintiff omits to sue 
or intentionally relinquishes.’ As the plaintiff sued before and did 
_ not-then include the whole of the claim which he now makes, it is pos- 
sible to suggest 8. 43 asa bar. A simple test to determine its applica- 
tion is whether a suit making the same claim as before is barred by 
S. I3 or S. 244. Where that is so, the suit for the claim not formerly 
made or the relief not before asked for is barred by S. 43. 


Lachmi Narayan v. Muhammad Yusuf, I. L. R., 17 A, 63. Edge, 
C. J. and Banerji, J., seem to us to lay down the right principle as regards 
the sphtting of a mortgage by the mortgagee. If there are five properties 
subject to the same mortgage and the mortgagee has split it by purchas- 
ing one, there is no reason why the mortgage amount should be split 
into as many parts as there are properties. If the Madras cases from 
which the learned judges dissent be correct, there is no reason for limit- 
ing the division of the mortgage to any particular number of. parts. 
And we cannot attribute to the act of the mortgagee an effect which is 
notnecessarily involved in what he has done and conld not have been 
intended by him. 


l SUMMARY OF RECENT CASES. 
Montforts. v. Marsden, (1895 I Ch. 11). It is quite lawful 


“for a person who is interested in a litigation much more than 
the nominal defendant to arrange that he shall have the conduct of 
that litigation, although it still has to be conducted in the name of the 
defendant whois sued”. M. N., who had bought a weaving machine 
from M. S., a manufacturer and patentee, was sued, by M.R., another 
manufacturer and patentee of similar machines for infringment of patent. 


Thereupon M. N., entered into an agreement with M. S., and thereby l 
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allowed. M. S., to conduct the defence on his indemnifying him. The 
case was conducted in the first two Courts by M. Ss solicitor but it 
went against the defendant in the appellate court. On M. S., taking 
the case up to the House of Lords, M. N., withdrew his retainer from 
M. 9’s solicitor antl refused to proceed with the case. The court of 
appeal held that M. S., was entitled to an injunction preventing M. N., 
from breaking his i, l 


, In re Rymer. Rymer Stansfield. One of ike ways in which Courts of 
Equity favour charitable bequests more than others 1s by the application 
of the doctrine of cypres. This doctrine is applied to all cases where the 
testator has expressed an intention to giveto charitable purposes, provid- 
ed theintention is declared absolutely, and nothing is left uncertain but 
the mode in which it is to be carried into effect. In In re Rymer. Rymer 
v. Stansfield (1895 I Ch. 19 ©. A.) the court of Appeal, upon the 
construction of the willin the particular case, came to the conclusion 
that the whole bequest was localised and connected with a specific 
institution as distinctly as a bequest could be and refused to apply 
the doctrine to the case before them. 


Pledge v. Carr, (1895 I. Ch, 51 C. A). What great changes time 
marks ! What was once considered to be a very just application of the 
doctrine of equity, that he who seeks equity must do equity is now law 
only by sheer force of precedent. Lord Herschell could find no better 
reason for upholding the rule as to consolidation of mortgages, than 
that a court of co-ordinate jurisdiction had decided Vint v. Padget in the 
same way forty years ago. Stare decisis is the excuse. The Indian 
Legislature i is wiser (Transfer of Property Act IV of 1882 § 61). 


“Im re Knapp’s Settlement. Knapp v. Vassal. (1895 I. Ch. 91). 
The rule in Andrews v. Partington (3 Bro. C. C. 401) is not confined to 


wills, but is applicable ta a voluntary settlement (and semble, to a settle- 


ment for value). 

A fund was settled by a voluntary deed upon such trusts as the 
settlor should appoint, and in default of appointment for such of the 
younger children of a third person was should being sons attain the age 
of twenty-one, or being daughters marry :— 


Held, that when one younger child attained a vested interest in 
possession, the class was closed and such child was entitled to be then 


paid a share. 


In re Hinchcliffe (1895 I. Ch. 117 C. A). Any one who has a 
right to see an affidavit has also a right to see an exhibit referred to in 
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the affidavit so as to be made part of it, just as if it were annexed to 
the affidavit. 


Bell v. The Earl of Dudley. (1895, I. Ch. 182). The general 


rules for the construction of Inclosure Acts are :— 


Where the ownership of the minerals and of the surface is severed 
and the ownersip of these vests in different persons, the presumption is 
that the owner of the- surface shall have the ordinary right of support 
for his tenement. 


To rebut this infereuce, the burden lies on the owner of the minerals 
to show affirmatively and by clear words, though not in express terms, 
that the mineral owner, may let down the surface. The absence of a 
compensation clause strengthens this presumption in favor of the surface 
owner, the presence of a limited compensation clause is not of itself 
sufficient to rebut the presumption. 


in re National Provincial Bank of England and Marsh 
(1895. I. Ch. 120. per North). The Bank were mortgagees of 
certain property which they sold under their power of sale. The pro- 
perties were put up for auction and sold with among others a stipula- 
tion as follows; “The title shall commence with an indenture of con- 
veyance on sale dated the 23rd January 1889 and the prior title, 
whether appearing in any abstracted document or not, shall not be 
required, investigated or objected to.” The purchaser at the auction 
paid a deposit and agreed to complete the purchase according to the 
stipulations. After the delivery of the. abstract of title, he found out 
aliunde a flaw in the title prior to 1859 ¢.e., that the Bank’s mortgagor 
had not an estate in fee. He then took out a summons under the 
Vendor and Purchaser Act for a return of his deposit :~ 


Held that tHe condition in the contract to sell, that the title shall 
neither be required (of the purchaser) nor inquired into independently 


(by the vendor) was a perfectly legal and valid stipulation and that ‘the 
summons for return of the deposit must therefore be dismissed, 


Semble :—Such a condition will be strictly construed and does not 
` extend to cases where the vendor himself accidentally confesses to the 
defects in his title (Smith v. Robinson, 13 Ch. 148), 


Quaere. Whether the vendor could enforce specific performance 
of the contract, 


Darlington v. Hamilton. 1, Kay 550 discussed. 


Bury v. Thomson. (1895 I. Q. B. 231). Ina lease deed for 21 years 
from Christmas 1887 there was a proviso that the lessee may, if he liked, 
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determine lease by giving a notice of six calendar months next before 
the expiration of the 7th or 14th year. In Act 1893, the lessee wrote to 
the lessor thus:—“........ I shall not be able to stop, unless some 
reduction is made. | give you early intimation of this, so that you may 
have ample time to"consider what course you would like to adopt.” Ina 
sult by the lessee that his lease was properly determined by this notice. 

Held that the notice in the case was not a notice in the alternative, 
or a notice which the landlord would not be entitled to act upon but 
was a good and sufficient notice and that the plaintiff was entitled to the 
declaration sought for. 


Burt, Boulton and Hayward v. Bull. (1895, I. Q. B. 276, 0. A). 
Tho defendants were the receivers and managers of the business of a 
company appointed by the court. The plaintiffs had supplied goods for 
the purpose of the business on an order written and signed by the defen- 
dants and describing themselves as receivers and managers. In asuit 
by the plaintiffs for goods sold and determined, 


Held that the receivers were not the Agents of the Company ; that 
no relationship of principal and agent existed between them and the 
court, and that the prima. facie inference in the absence of a special 
stipulation to the contrary, is that the receivers acted in pursuance of 
their appointment on their own responsibility, themselves looking for 
indemnity to the assets of the business. 

Reddaway v. Banham. (1895 I. Q. B. 286, C. A). The plaintiffs 
had been manufacturing and selling principally belting of a superior 
quality made of camels hair, calling it “camel hair belting” and had 
been doing this for so long a time that the expression had come to desig- 
nate exclusively their belting. While so, the defendants also mannfaé- 
tured belting out of camel’s hair and were selling it in the market 
under the name “camel hair belting.” In an action for an injunction 
restraining the defendants, 

Held that under the Sikia mentioned, a person does acquire 
a right in the name so that no one shall come into the market and 
take away his business by what is really making use of his name. But 
this rule is subject to an exception in favor of persons who in the 
course of business only tell that which is the simple truth by giving a 
true and accurate description of their own goods, though customers might 
‘thereby be misled and imagine they were buying the other manufactured 
goods, 

Per Lord Esher M. R. “The other manufacturer must put up with 
that, because the law cannot undertake to prevent a man from calling 
himself by bis real name and saying what is true about his goods.” 


` 
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Alabaster v. Harness. (1895, I. Q. B. 339, C. A). Under the law 
of maintenance, as obtaining in England the defendant in.an action for 
damages for maintenance, must, in order to justify his conduct, have 
-either a common interest recognised by the law in a matter at issue in 
the suit, or bring his case within one of the specific exceptions recognised 
by the authorities. i 

Churchward v. Churchward and Holliday. (1895, P. 7). (The 
Queen’s proctor intervening.) If the initiation of a divorce suit be pro- 
cured and its conduct (especially if abstention from defence be a term) 
provided for by agreement, this constitutes collusion, although it does not 
appear that any specific a has been falsely dealt with or withheld. 


The whole learning © on the subject of divorce and the right of the 
Queen’s proctor to intervene on the ground of collusion elaborately 


considered. 


Sweet v. Sweet, (1895) I. Q. B, 12. Tt is not against public 
policy to prepare a deed of separation betwcen husband and wife with- 
out appointing a trustee, Adultery by the wife is no answer to an action 
for arrears of annuity payable under a R deed which contained 
no dum casta clause. 


Taylor v. The Queen, (1895) 1. 0, B, 25. An indictment for 
receiving goods which have been obtained by false pretences knowing 
that they have been obtained by false pretences is not defective on 
account of the absence of a statement of the nature of the false pretence 


Saunders v. Holborn District Board of Works, (1895) 1. Q. B, 
64. In order to establish that a public body ‘Gn this case, Holborn 
District Board of Works) is liable to an action for default in performing 
a duty imposed by statute, it must be shewn that the legislature has 
used language indicating an intention that this liability shall be imposed 
and unless such an intention on the part of the legislature is clearly 
disclosed, no action will lie. 


Grainger and Son v. Gough, (1895) I. Q. B, 71. The appellants, a 
firm of wine merchants in England were the agents of one R, a large wine 
merchant and champagne shipper in France, for the sale of his wine, 
They had sub-agents throughout England and they obtained orders in the 
name of R, and transmitted them to R. R exercised his discretion as to 
executing these ordersand in every instance, he forwarded the wine direct 
to the customers in England; but no other wines were sent to England 
except those ordered through the appellants. The appellants were en- 
titled to receive commission from R on all such orders though, in all 
cases, money might.not be remitted through them by customers to R. 
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Held; by the court of: appeal: that, under the circumstances: of: the 
case R must be taken to have been exercising a trade in England ‘within 
the meaning of the Income Tax Acts and-that the appellants, being R’s 
agents within the meaning of §. 41 of the Income Tax Act of 1842, 
(which corresponds to S. 20 of the Indian Income Tax Act IT of 18886, ) 
were liable to be assessed in respect of R’s trade in England. 


Per Lord Esher M. R. The question whether a person resident 
abroad is exercising a trade in England is a question of fact which de- 
pends on the circumstances of each particular case. 

Weeg Prosser v. Evans, (1895) I. Q. B, 108. An unsatisfied 
judgment against one of two joint contractors ip an‘action upon a cheque 
. given.by him is not a bar to an action against,the other joint contrac- 
tor on. the original contract, as the cause of action in respect of the 
cheque is not the same as that in respect of the guarantee. 

Taylor v. M. S. & L. Ry. Co. (1895) I. Q. B, 134. An action 
brought by a passenger who had takon a ticket, against a Railway 
Company for injuries caused by a porter negligently slamming the door. 
of-a compartment and jamming his hand, is one founded on tort and not 
on-contract as the act complained: of is not a mere‘non-feasance but is 
the result-of positive negligence on the part.of the porter. 

Tasker v. Tasker, (1895) I. P., 1. The question whether a gift 
by a husband to his wife is a gift of paraphernalia is to be determined 


now on the same principle as before the Married Women’s Property 
Act, 


MISCELLANEOUS. : 
We beg to acknowledge with thanks the receipt of the following 
legal publications :— 


The Educational Review for April published by Messrs. Srinivasa 
Varadachari & Co. 


A Study of the Privy Council Judgments by H. S. Phadnis Vol. I— 
published by Metsrs. T. Coopoosami Naicker and Co., Madras. 


The Harvard Law Review for March (in exchange). 
The Canada Law Journal for March (in exchange) 
The Green Bag for March (in exchange). 

The Canadian Law Times for February, (in eachange). 


At- the end of an excellentiarticle by Mr. William A Keener on the 
inductive method in legal education, the arguments in favor of the 
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Harvard method of instruction by cases are (thus summarized :—To 
summarize, the reasons that. I would ur ge for the adoption of the case 
system of instruction, are: 1. That law like other applied sciences should 
be studied in its application, if one is to acquire a working knowledge 
thereof. 2. That this is entirely feasible for the reason that while the 
adjudged cases are numerous,the principles controlling them are compara- 
tively few. 3. That itis by the study of cases, that oneis to acquire the 
power of legal reasoning, discrimination, and judgment, qualities indis- 
pensable to the practising lawyer, 4. That the study of cases best 
developes the power to analyze and to state clearly and concisely a com- 
plicated state of facts, a power which, in no small degree, distinguishes 
the good from the poor amd indifferent lawyer. 5. That the system, 
because of the study of fundamental principles, avoids the danger of 
producing a mere case lawyer, while it furnishes, because the principles 
are studied in their application to facts, an effectual preventive of any 
tendency to mere academic learning. 6. That the student, by the 
study of cases, not only follows the law in its growth and development, 
but thereby acquires the habit of legal thought, which can be acquired 
only by the.study of cases, and which must be acquired by him either 
asia student, or after he has become a practitioner, if he is to attain - 
any success as a lawyer. 7. That it is the best adapted to exciting 
and holding the interest of the student, and‘is, therefore, best adapted 
to making a lasting impression upon his mind. 8. That it is a method 
distinctly productive of individuality in teaching and of a scientific 
spirit of inyestigation, independence and self-reliance on the part of the 
student.—American Law Review. 


In the United States, by the State official reports for 1892, the last 
which have been compiled, there were 6,791 homicides. In that year 
for homicides and all other capital offences (number of latter not given) 
there were 107, executions by process of law and 236 by lynching. 
Taking the reports for 10 years 1883-1892 the average has been more 
than two executed by lynching for one executed by law. Notwithstand- 
ing the many new laws passed against lynchings and the efforts of the 
various executives and the fulminations of the press against “ mob-law ” 
the ratio of lynchings to the number of legal executions shows a decided 
and steady increase.—American Law Review. 


Injunctions against Strikers:—The New York Law Journal has an 
editorial on this subject which contains this passage :— 


Criticisms have been made touching especially the issuing of in- 
junctions against large numbers of persons, designating them only by a 
general description, and the attempt to institute cortempt proceedings 
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upon injunctions without showing personal service of process. Under 
the Iaw of New York State persons who have actual knowledge of the 
existence and effect of an injunction order are bound by it, though it is 
not personally served on them. We do not believe that the injunctions 
that have recently been granted by the Federal Courts to any serious 
-extent violate the procedure which has previously been generally recog- 
nized in administering such provisional remedy. 


The New York doctrine, above referred to, has certainly long been 
the doctrine, of the English Court of Chancery, and we believe it to be 
the general American doctrine; so that, where parties are numerous 
and their pames cannot be ascertained, there is no sound objection, on 
the score of the precedent, to issuing an injunction against such persons 
by description.— American Law Review. 


The Phonograph as a witness in Cout.—We- get the One from 
the Scientific American. 


In the Chancery Division, London, Mr, Justice Stirling had this 
case before him. The action was brought by certain occupiers and lease- 
holders in Manchester Street, Manchester Square, where one of the 
Company’s central stations is erected, to obtain an injunction against the 
defendants on the ground of a nuisance caused by vibration. Mr. Graham 
Hastings, Q. O., and Mr. Beaumont appeared for the plaintiffs, while 
Sir R. Webster, Q. C., Mr. Phipson Beale, Q. C., and Mr. Vernon Smith, 
represented the defendants. 


Mr. Graham Hastings, in opening the case, said the object of the 
injunction sought for was to prevent the continuance of the nuisance 
created by the defendant’s works. The nuisance was so material that 
_ the vibration consequent upon it made it intolerable to the occupants 
of the houses, or some of them, to dwell there. It seemed to be a most 
mysterious thing. Sometimes the vibration affected the top of the house, 
‘sometimes the bottom. According to the views of one gentleman, it 
arose from the fact that that part of the city of London was built on the 
bed of the river which once flowed over the locality, and the soil was 
of that character that it conveyed the vibration produced by the engines. 
It was said that this could be got rid of, but_the learned counsel conten- 
ded otherwise. The real defence, he contended, was that they had been 
doing all they could to abate the nuisance. Mr. Hastings proceeded to 
dilate upon the effects of the nuisance complained of, and quoted in- 
stances where families were shaken in their beds, and prevented from 
sleeping, clocks stopped, and to touch certain objects in the honse 


caused the fingers to tingle, and alarmed the residents. 
5 


1 
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Professor Silvanus Thompson, in giving the evidence, produced 
a phonograph, which was placed on the bench before his Lordship to 
give a repetition of the vibration and jarring caused by the working of 
the defendant’s machinery in premises adjoining Marylebone Station. 
The phonograph had been set in various rooms in’the houses affected, 
and witness produced it in support of his statement of the results of 
his examination of them, On the instrument being putin position on the 
ledge of the witness box, his Lordship quitted his seat, and, walking to 
the end of his “ bench” held the tubes to his ears. Apparently satisfied 
his Lordship, after listening'for a minute or two, returned to his seat and 
made, as usual, a short note of the evidence—American Law Review. 


The difference between a French and American trial.—The trial of 
Santo illustrated the goot and bad features of an inquisitorial trial under 
the continental system as practised by some of the French judges. Asis 
well known, the presiding judge is furnished with a document called a 
proces verbal, which has been gotten up by an officer performing the 
functions of our prosecuting attorney, and which contains the whole 
history of the accused from his cradle down to the commission of the 
offence charged against him. With the information contained in this 
precious document under his eye, the president of the court proceeds 
with what is called the Interrogatoire, which is an inquisitorial examin. 
ation of the prisoner, often consisting of all sorts of bullying and 
brow-beating questions, mixed in with slurs, accusations, and beastly 
innuendoes. It should seem that, in a great State trial, a French judge 
might rise above the disgraceful incidents of this business, but the trial 
of the miserable wretch who assassinated the president of France 
exhibited all the contemptible features of a French trial. Every thing 
was done that could be done in the Interrogatoire to cast contempt upon 
the prisoner in the minds of the listening jurors. He was even asked 
whether, when at school, he had not played truant and taken no prizes ; 
and whether when a boy ina religious procession, he had not appeared . 
clad in sheepskin representing John the Baptist; and the president of 


, the tribunal descended to the beastly sink of degradation of bringing ont 


the fact that the prisoner was not unacquainted with the opposite sex, 
since he had been an inmate of an hospital afflicted with a questionable 
disease. Degradation could sink no lower; disgrace could go no farther ; 
and the court that represented the sovereignty and dignity of the French ; 
Republic, placed itself beneath the coarsest scoffs and grunts of con- 
tempt. 


But the prisoner was convicted. How could that be otherwise 
when he was taken red-handed, and steadily avowed his crime and 
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exulted init. The execution of the sentence was not delayed several years 
by an appeal, as would have been the case in this country, and then by 
a Federal habeas corpus after the affirmation of the jndgment in the 
State appellate court, or possibly, by a Federal writ of error, as in the 
case of Kring, the Missouri criminal who shot two bullets through the 
body of the wife of his benefactor, killing her and the unborn babe in 
her womb, because she refused to desert her husband and become his 
mistress. This last case presented the spectacle of three or four succes- 
sive trials, and finally ofa succession of appellate proceedings in which 
five judges succeeded in reversing thirteen; with the denouement that 
the miserable wretch, some eleven years after his crime, was released 
on bail and died in bed like an honest Christiagi— American Law Review. 


Life insurance of horses.—In Tripp v. Northwestern Live Stock Insurance 
Co. decided by the. Supreme Court of Iowa, the owner of a valuable 
stallion procured an insurance upon its life for one year: Toward the close 
of the year the horse became sick, and, under the advice of a veterinary 
surgeon sent by the company, it was killed as an act of mercy, two hours 
before the date of the expiration of the policy. In an action upon the 
policy it was held that, as the horse had not been killed either by “ disease 
or accident,” as stipulated in the policy there could be no recovery. 
The court also held that the veterinary surgeon had no power, as agent 
of the Company, to waive such a condition in the policy.—American Law 
Review. 


Mandamus to compel a man to accept public office—In People v. Williams 
the Supreme Court of Illinois hold that a mandamus should be granted 
to compel one who has been appointed to a municipal office, and who is 
qualified . for the same, but refuses to accept it and enter upon the. 
discharge of its duties although there is a statute imposing a penalty 
for non-acceptance. The doubtful analogy of the court was that such a 
case is like the refusal fo join a posse comitatus when summoned, or to 
serve in the militia when drafted. We believe that old English statutes 
imposing penalties for refusing to accept the office of Sherif, were 
adopted by American colonies and that some of them are still on our 
statute books. Such a statute existed in colonial times in North Carolina 
and it is believed that it is still to be found among the statute laws of 


Tennessee.—American Law Review. 


Damages for mental suffering in actions against Telegraph com- 
panies.—Jdudicial opinion is unquestionably accumulating against the 
doctrine held by a few of the American Courts, that in an action 
against 2 telegraph company for failure to transmit and deliver a des- 
patch,—we will say, advising of sickness or death in a family, dam 
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ages may be given for the mental suffering of the sender or addressee. 
But the doctrine does not deserve the animadversions of a legal con- 
temporary which calls it “the abominable doctrine.” - The courts 
which uphold the doctrine proceed upon the ground that a telegraph 
company is engaged in the performance of a publie duty,and no doubt 
it can be read. between the lines of their opinions, that this necessary 
public service, has almost entirely fallen into the hands of one corpor- 
ation, and no doubt the judges, even those who carry the dead head 
annual passes of this corporation, may, from their own experience, take 
judicial notice of the frequent gross negligence committed by it in the 
discharge of its duties. Certainly, the writer knows of one judge who, 
could from his experiense take such judicial notice. A rule which 
visits them with pecuniary damages for mental suffering occasioned by 
failing to transmit and deliver a despatch relating to sickness, death or 
there calamity, may not rest upon a basis of strict logic, but it does rest 
upon considerations of humanity, and does not deserve to be characteri- 
zed as “abominable.” The doctrine of exemplary damages cannot be 
defined on any ground of strict logic, nor can, indeed, the rule of res- 
pondeat supertor, and yet this rule rests on large considerations of 
public policy, and has been found absolutely necessary to prevent the 
strong, the rich, and the powerful from abusing their wealth and power 
to the injury of the weak and the helpless, —Zhe American Law Review. 


A Lawyers “ First Best cause.’—One of Charles Lamb’s best wit- 
ticisms was on an embryo lawyer, his young friend Robinson. On 
receiving his first brief, Robinson called in delight upon Lamb to tell 
him of it. | 

“I suppose ” said Lamb, you addressed that line of Milton to it, 
“ Thou first best cause, least understood.”—American Law Review. 


Afidavit made through a telephone —In Murphy v. Jack, one of the 
departments of the Supreme Court of New York, in general term, held 
(Van Brunt, P. J. dissenting) that an attorney in the city of New York 
might make a good affidavit for an attachment based upon information 
and belief, the information having been derived from his client com- 
municating with him through a long distance telephone from the city 
of Boston, and this although he did not recognize the voice of the 
chent~—American Law Review. 

Arrest on telegraphic request.—The Supreme Court of Indiana, in the 
case of Simmons v. Vandyke, have condemned the very frequent practice 
of arresting and detaining a prisoner upon a telegraphic request from the 
chief of the police of a city in some other State. The opinion is a very 
learned one, and shows that such arrests are illegal and that the 
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prisoner is entitted to be released on habeas corpus. Clearly that 
cannot be gainsaid, and the court could not decide otherwise; for 
the judges are bound to administer the constitution and the law of the 
land as they find it, especially in favor of liberty. But it is to be regret- 
ted that our legislatures do not, if that were constitutional, permit such 
arrests in proper cases. Such arrests in a country covered by a net 
work of rail roads, furnish, in many cases, absolutely the only means 
of apprehending criminals. It is well known that the police depart- 
ments of Jeading American cities co-operate with each otber, and 
greatly to the public advantage, in arresting fugitives from justice in 
this way. At the same time the practice is liable to abuse ; but it ought 
to be recognized by law and so guarded as tomdmit of its proper use, 
and to punish its abuses.—American Law keviet, 


Attorneys at Law: Disbarment: When disbarment proceedings not 
entertained.—In the case of Zidden, the Supreme Court of California 
hold that they will not investigate charges against members of the bar 
brought with a view to their disbarment, where the charges are of such 
a nature as to be capable of being regularly investigated in a court of 
justice by ordinary methods of procedure. In Wyatt v. Stephens, the 
court re-affirm this rule, in a case where the disbarment proceedings 
were brought by a client, and where there was a controversy over a 
question of fact between the lawyer and the client, the investigation of 
which the lawyer courted at the hands of the court.—American Law 
Review. 


What is the reason for our law of confession ?—The case of State’ 
v. Harrison, 20 S. E. Rep. 175 (N. C.), raises an interesting question as 
to the admissibility of confessions obtained by promise of favor. The 
defendant, an ignorant and superstitious woman, was convicted of the 
murder of her husband. The court admitted in evidence a confession 
‘obtained from her under the following circumstances. A. detective dis- 
gnised himself and, pretending to possess magical powers, so worked on 
her superstition that she believed him. He told her, “ If you will tell 
me all about it, I can give you something so you can’t be caught.” 
Whereupon she confessed that she was the one who had committed the 
murder. The court above held this evidence admissible, on the ground 
that the promise was not one that would be likely to mduce the defend- 
ant to tell an untruth. If she were really guilty, it would bea strong 
inducement to her to tell the truth ; but if she were not, there would be 
no incentive to tell a lie and say she was guilty —Harvard Law Review. 

Agency— Agent eaceeding his powers—Subrogation.—An agent with 
power to sell, but not to mortgage, mortgaged the lands of his princi- 
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pal, and withouti his knowledge or consent appropriated the proceeds 
to the discharge of a prior valid mortgage. Held, that the second 
mortgage will not be subrogated to the mortgage discharged. Campbell 
v. Foster Home Ass’n,*30 Atl. Rep. 223 (Penn). 

On the ground of subrogation the case is clearly correct, since the 
doctrine is not applied in favour of a volunteer. Sheldon on Subroga- 
tion, S. 240. Itis suggested, however, that the principal, by accept- 
ing the payment of the first mortgage, has ratified the whole transaction, 
and plaintiffs mortgage is therefore valid. The principal cannot accept 
the benefit of the unauthorized acts of his agent, and refuse the burdens. 
See Shoninger v. Peabody 57 Conn, 42; Frank v. Jenkins, 22 Ohio St. 597. 
As this point is not mentfoned in the case, itis probable that it is not 
fully reported—Harvaré Law Review. ; 

Evidence—Reading reports to jury—A telegraph company was sued 
for damages sustained on account of the non-delivery of a telegram, 
and in the course of the trial counsel for plaintif read to the jury re- 
ports of Supreme Court cases to show that verdicts of a certain amount 
had been allowed by that court. Held, that this was wrongly permitted. 
Western Union Telegraph Co. v. Teague, 27 S. W. Rep. 958 (Tex.). 

The Texas'court has sustained a change.of heart within a few years, as 
regards this matter. In Railway Co. v. Lamothe, 76 Texas, 222, this was 
said to be within the discretion of the trial court, and that the decision 
of the lower court would not be reversed unless a clear abuse of this 
discretion was shown, together with injury. In Railway Oo. v. Wesch, 
21 S. W. Rep. 62, the court said, again, that this was discretionary, 
but that they did not like it. ln Railway Co. v- Wesch, 22S. W. Rep. 
957, they said it was error to allow this; and such seems to be the 
present law of Texas, as of most States. Such a holding is eminently 
desirable, as the reading reports of large verdicts must tend to increase 
verdicts which already are often too large, and the reports have abso- 
lutely no tendency to prove the amount plaintiff is entitled to recover in 
the case on trial. If it be argued that this is a matter of law, the an- 
swer is that in civil cases the counsel is not allowed to address the jury 
on matters of law, and, only in a few jurisdictions, in criminal cases.— 
Harvard Law Review. 

Persons—Divorce—Oruelty—A wife, being infatuated with another 
man, so conducted herself toward him that she caused her husband to 
become unpleasantly notorious in the papers. She also neglected her 
household duties. The husband suffered mentally on account of this, 
and his health was itnpaired. Held, that this did not constitute cruelty 
“so as to entitle the husband to a divorce; the action of the wife not 
being wilful. Hnnis v. Ennis, 60 N, W. Rep. 228 (La) 
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While the decision of this case on all the facts is probably sound 
still it is an interesting question how far the courts would allow a mis- 
guided husband or wife to continue this kind of behaviour, though not 
malicious nor intended to injure the other party. It seems as if a point 
would soon be reached where the principle that a person must be pre- 
_ sumed to intend the natural and probable consequences of his acts 
would be applied, especially as divorce for cruelty is decreed as a pro- 
tection to the injured party, and not as a punishment to the guilty one 
—Harvard Law Review. 


Property— Delivery of Deed—LHffect of Record—A, executed a deed 
of land to his wife and recorded it, keeping it megnwhile in his possession. 
The wife did not know of such deed until a long, time after it was re- 
corded. The grantor, who had reserved a life estate to himself in the 
deed, subsequently conveyed the land to another. Held, that it was not 
the grantor’s intention that the recording of the deed should constitute 
a delivery thereof, so as to puss title to his wife. Davis v. Davis, 60 N. 
W. Rep. 507 (Iowa). This is in accordance with the law in most, if not 
in all States. Maynard v. Maynard, 10 Mass. 456. It isto be regretted 
that the presumption of delivery arising from recording a deed is not 
conclusive. One who records a deed ought to be estopped from denying 
that he intended it to operate as a delivery.—Harvard Law Review. 


Property — Subterranean stream — Rights of surface-owners. — 
Where a subterranean stream is known to have a defined course, and 
is tapped by several wells, some of them sunk by the defendant city for 
its water-supply, whereby plaintiff’s supply was cut off, it was held, 
that such use by the city was for an artificial purpose, that no one 
owner can use for artificial purposes an unreasonable quantity of water to 
be determined by the circumstances of the case; that each having an 
equal right to the water, no one can so exercise his right as to wholly 
deprive another of its use. Wellis v. City of Perry, 60 N. W. Rep. 727 
(Iowa). 

This rule has become well established, though, from the nature 
_ of the facts, cases in its support must be comparatively rare—Harvard 
Law Review. 


Torts—Negligence—Duty of Contractor to one not a party to the 
_ contract—The defendant agreed with 8 company to furnish staging for 
work which the company was todo on defendant’s elevator, Deceased 
was killed by a-fall caused by a defect in staging, while he was thereon 
in the employ of the company. In an action by his administrator, it 
was held that the defendant owed a duty to the deceased to exercise 
reasonable care, because there was an implied invitation to him to 
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use the staging, and because there is a duty on every one to avoid 
acts imminently dangerous to human life. Bright v. Barnett and 
Record Qo., 60 N. W. Rep. 418 < Wis.) 

The facts of this case are in effect those of Heaven v. Pender, L. R. 
11 Q. B. D., 503, cited by the court ; andj the decision is put on the 
same.grounds, either of which seems sufficient to support it. The second 
principle, however, is too broadly stated, and must be taken with 
reference to the facts. It is a case of the firat impression in Wisconsin, 
though abundant authority is cited from other jurisdictions. -- Harvard 
Law Review. 

Torts—Telephone wires— Interference by other wires—Injunction.— 
A telephone company received a franchise under which it erected poles 
and strung wires along ‘the streets. Three years later, a like authority 
was given to and acted upon by an electric-lighting company, to. the 
serious impairment of the telephone service.’ It was found that the 
wires of the two companies were within four feet of each other, that 
there was sufficient room along the streets for the lighting company to 
string its wires at a distance greater than four feet, and that such altera- 
tion on the part of the lighting company would be attended with 
greater expense than one on the part of the telephone company, It 
seems also to have been found that a space of four feet or more between 
wires would have obviated the difficulty. An injunction was issued in 
favour of the telephone company, the lighting company being compelled 
to make the changes above indicated, on the ground of priority only, it 
would seem, as no cases are cited. Paris Electric Light & Co. v. S. W. 
Telegraph & Oo., 27 S. W. Rep. 902 (Tes) 

The question whether, of two corporations using electric currents of 
varying powers, the more recent, if using the stronger, shall so carry on 
its business as not to impair the service already existing, or whether 
the one suffering from the proximity shall, in all cases, make at its own 
expense all changes necessary to the. maintenance of its service, can 
hardly be said to be as yet settled. Contests between telegraph or tele- 
phone companies and electric lighting companies have seldom risen to 
the higher courts, their difficulties being settled at a comparatively 
slight cost to either party. Neb. Tel. Uo, vt York Gas & Co., 17 Neb. 
284, accords with the principal case; while West U. Tel. Co. v. Champion 
Electric Co., 14 Cinc. W’kly Bull 327 (Ohio), is contra. 

A more serious contest, from the nature of the service, has risen 
between the telephone companies and the electric street railway com- 
panies. The authorities are conflicting, and are‘collected in Thompson on 
Electricity, pp. 52-58, and especially in Keasbey on Electric Wires, 
pp. 141-153, where the matter is elaborately discussed.—-Harvard Law 
Review. 
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A New York man pleaded in his petition for divorce that “the 
defendant would not sew on his (plaintiff’s) buttons, neither would she 
allow him to go to fires at night.” The Court decided that the plaintiff 
was entitled to a decree on the ground that his oppression was cruel and 
inhuman.—lix.—The Creen Bag. 


A. Warrington Justice once reproved a would—be—suicide thus 
“ young man, you have been found guilty of attempting to drown yourself 
in the river. Only consider what your feelings would have been, had 
yon succeeded.” —The Green Bag. 


Dr. Franklin thought that jadges ought to be appointed by lawyers, 
for, added the shrewd man, in Scotland, where this practice prevails, 
they always select the ablest member of the pgofession, in order to get 
rid of him and share-his practice among themselves.—The Green Bag. 


Judges who steal the thunder of counsel :—The ‘observations of the 
New York Law Journal in palliation of the conduct of judges who, 
in writing their opinions, steal the thunder furnished by the success- 
ful counsel in their briefs, are worthy of note. The custom is not 
necessarily a bad one, provided due credit is given. It is a compli- 
ment to the lawyer whose argument is appropriated by the judge, even 
where credit 18 not given; but the judge could greatly enhance the 
compliment by yielding hononr to whom honour is due. ‘The literary 
plagiarist who steals and condenses the copyrighted writings of other 
authors, reduces them toa small compass and gets them out under his 
own name under the pretence of their being original productions and 
by that means not only steals the goods of the original writer but uses 
them to destroy his market,—stands on a totally different footing.— 
American Law Review. 


A will tatooed on the body of the deceased.—La. Tribune says: 
“Not long ago there died in Mexico a miser of the name of Moneche. 
His relatives then petitioned the authorities to prohibit the interment of 
the body ; for the deceased, too miserly to use ink and paper, had tattooed 
his will all over his chest with some red pigment. The Court, however,’ 
„decreed that the remarkable human document should be copied and the 
copy duly attested in the presence of four witnesses, This posthumous 
will was declared to possess the same legal value as any other will.” A 
reading of the above suggests the inquiry why they did not preserve 
the original, by, cutting the parchment on which it had been tattooed, 
from the dead miser’s breast, the same as Shylock proposed to cut the 
pound of flesh from the oe of young Venetian Merchant,—American 


Law Review. 
6 
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Self-defence:—State v, Evans, 28 S, W. R.8 (MO), decides that one 
whose life ‘has been threatened may arm himself and knowingly go into 
the vicinity of the threatening party; and that the mere fact that he 
does so in the expectation of being attacked. will not deprive bim of the 
right to take life in self-defence. : 


The decision seems a sound one. A man may surely go where 
legitimate business calls him, although he knows he is likely to be 
molested. The Court says, however: “The fact that the defendant 
expected an atitack did not abate one jot or tittle his right to arm himself 
in his own proper defence, nor to go where he would, after thus arming 
himself. ” Might not the right to go where his enemy was, in such a 
case, be made dependent, on whether some legitimate business called him 
there? It is said that the right to take life in self-defence is founded 
on necessity (Foster C. L.273). Is there any veal necessity when the. 
threatened party seeks out his enemy for the mere purpose of provok- 
ing by his presence an execution of the threat? The principle that a 
conflict for blood should if possible be avoided seems a humane and safe 
one, and the text-books and cases are not without dicta in its support 
(1 Bishop’s New Criminal Law, 869; Com v. Crum, 58 Pa, 9, Gilleland v. 
State 44 Tex. 356), 


The following passage shows that some such idea was present to 
the minds of the old lawyers, and is of interest in this connection ;“ But 


if one were threatened that if he should come to such a market, or into . ` 


such a place, he should there be beaten, in that case he should not. ` 
assemble persons to help him go there in personal safety, for ne need not 
go there, and he may have a remedy by surety of the peace © ; Anon, Y, 
B 21. Hen 7, 39. pl. 50).— Harvard Law Review. 


Judges have frequently found it a difficult task to distinguish 
authorities which they are not inclined to follow. It has been reserved 
for Mr, Justice Kekewich, if he has been correctly reported, to introduce 
a novel method of avoiding an awkward docision in language which 
“would almost lead us to suppose that the learned judge has lately been 
devoting his mind to botany rather than case-law. Confronted with 
the well known decision of Lord Justice Fry in Gilroy v. Stephens, 5) 
L. J. R. Ch, 834, where under certain circumstances, on a careful 
review of previous authority, that learned judge charged trustees with 
interest at the rate of 3 per cent only; Mr. Justice Kekewich is reported | 
as saying: ‘It was important to observe that the case cited was not 
reported in the “ Law Reports” because that circumstance showed that 
the decision had not been engrafted on legal knowledge in the way in 


` 
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which cases there reported were so engrafted.’ We are afraid that 
the application of Mr. Justice Kekewich’s test will deprive our moderate 
“legal knowledge’ of a good many ‘grafts besides the one in question. 
For instance, it will, we fear, be of no use to offer in argument to 
Mr. Justice Kekewich such a wild specimen as Maden v. Taylor, 45 
L. J. R. Ch, 569, though the index of cases to our ‘Jarman’ informs us 
that the editors of that body of ‘legal knowledge’ refer to the case on 
no less than eight separate occasions, To take another instance the 
same volume of the Law Journal Reports will serve to supply 1t— We have 
sometimes thought that no more valuable addition to our authorities 
upon the general principles of the construction of wills—since the year 
1865, leb us say—has been given to the profession than that contained 
in the report of Martineau v. Briggs, in the House bf Lords (45 L. J. R. Ch. 
674); but this, of course, was before we had been accurately informed 
of the essential character of the true grafting process as now judicially 
expounded by Mr. Justice Kekewich. We can but think that the 
` learned judge departed from his usual practice and made a great mis- 
take, — The Law Journal. 

Torts — Injury to wife — Damages — Action for loss of service. — 
- While attempting to enter a car of the. defendants, the plaintiff's wife 
was injured through the negligence of the guard in closing the gate 
upon her, She had been pregnant for a few weeks and asa result of 
the injury, miscarried. Held (reversing the decision of the court below), 
that plaintiff cannot recover damages for the loss of prospective [off- 
spring. Butler v. Manhattan, beh, R. 38 N. E. R 454 (N. Y.) 

As is pointed out at common law, the death of a person, caused by 
the negligence of another, gave no right of action for damages to the 
kindred of the deceased. This was changed in England by the statute 
known as Lord Campbells Act, the provisions of which were adopted 
in New York (Laws. 1847, C, 450, and Laws, 1849, C. 256) and in 
other states. Under it, actions may be maintained for the death of 
infant children, for the benefit of their parents, the basis of damage 
being the supposed pecuniary value to the parents of the infant’s life. 
Birkett v. Ice Company, 100 N, Y 504, and cases cited. To ascertain 
such value is, in great degree, a matter of speculation and conjecture, 
yet the law permits juries to determine it, They have some slight 
aids, however, the facts of the age, sex, and health of the child, its 
grade of intelligence, &c., These are lacking in the case of a child 
unborn, and the court refuse to extend the law to include cases of this 
nature. No authorities are cited for the position taken; but the decision 
seems sound :—Harvard Law Review. 
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Torts-Insanity—A ction for negligenence.—While temporarily insane, 
the master of a vessel, whose rudder was broken so that she could not 
be steered, allowed the vessel to drift ashore, refusing the profferred 
assistance of two tugs, and making no attempt to save her, whereby - 
she became a total wreck. Iuan action against the master for negli- 
gence in the management of the vessel, it was held that such insanity 
not having been caused by defendant’s efforts to save the vessel was no 
defence. Peckham, Gray, and O’Brien J.J., dissenting) - Williams v. 
Hays, 38 N. E. R. 449 (N. Y.). ; 

It is difficult to see upon what grounds the dissenting judges went, 
—their opinions are not reported—for it is almost too well settled to 
admit of argument that 4n insane person is liable for his torts, whether 
of misfeasance ‘or of non-feasance. See the exhaustive collection of 
cases and text writers cited in the opinion. In Wharton on Negligence, 
88, it is stated that lunatics cannot be held responsible for any. greater 
degree of care than they possess, but as is pointed out in Shearman and 
Redfield on Negligence, the authorities cited there are either cases of 
contributory negligence or dicta from the Roman law :—Harvard Law 
Review. 

Divorce in Ohio.—Recent Statistics of divorce in Ohio expose a 
most shocking state of affairs, as disclosed in one of our Ohio exchanges, . 
namely, about one divorce to every twelve marriages in the year from 
July, 1893, to July, 1894, or 2,753 divorces on all! In 1892-93 the ' 
number was 2,913 and in 1891-1892 it was 2,737. In three years, 8,403 
divorces! The total number of suits brought during the year was 
3,636, and. 2,918 were pending when the year began. There were 858 
cases dismissed during the year, In one county 399 divorces were 
granted. The women get about 73 per cent. of the divorces. It is 
` significant that 1,380, or more than half the whole number, were granted 
for absence and neglect, while only 385 were granted for adultery, and 
the usually prolific cause of “cruelty”? furnished only 567. The causes 


were as follows :— 
: Granted to Husband. © Granted to wife. 








Aduitery..s or ‘i 196 189 
Absence ad neglec za 400 980 
Cruelty ... 7 su 51. 516 
Drunkenness aa wa 47 276 

i Fraud a... =e P 10 12 
Miscellaneous ... das oe - 26 50 

i Total... 730 2,023 


It looks very much as if this country would equal its former recoad 
of 322,000 in twenty years :—The Green Bag. 


I. 
IT, 


MI. 
IV. 
yV. 


VI. 


CONTENTS. 


Consent in the Criminal Law e 
Confessions in Criminal Liaw—Indian Evidence 


Act Qs. 24 to 80 by E. H. Monnier ae 


Notes of Cases ae 
Summary of Recent Cases... 
Miscellaneous ,.. PR 
Reports of Madras Cases ... = zA 


Annamalay v. Moonesamy. 
Transfer of Pooperiy Act &:41—Ostensible vwner— Bond, 
Jide purchaser for valwe—E'stoppel 
Asharfi Lal v. The Deputy Commissicher of Baru Bank. 
Court of Wards—Oudh Land Revenu@ Act XV IL of 1876 


Ss. 175, 176—Swits against in PES a 


Manager-— Guardian 
Bramhanna v. Rama Krishnama. 
Tort—Defamation of wife—Suit by husband. 
Chidambara v. Ramasawmi. 


Appeal—Order under 9. 40 of Act O a KWA ee — 


Oivil Procedure Code S. 2. 
Gnanambal v. Ammalu Ammal. 


Conditional wills— Writing to operate as will only if the 


testator die within a certain perind. 
Innasi Pilla v, Gnana Sambandha Paidar ı Sunidhi, 
Specific Relief Act 1 of 1877 5. 9—I mw occuble property— 
- Possesston— Right to collect, rents Jrom tenants—Non- 
joinder of parties--No “objection taken in the first 
instante ssi za ` Si 
Ittichiri Ammah v. “Kaliani. 
Practice—Evidence inadnvissible~Admitted without 
objection of the trial—Objection on appeal. ... 
Krishnama Naidu v. Akhula Naidu. 


94, 


95 


31 


Civil Procedure Code 8. 662—Remand—Preliminary ' 


point—Admission of copies as evidence without proof 

of the loss of the original .. ay ses 
Narasimha Row v. Rama Row. 

Estoppel — Application to ‘lerecute—Plea that proper 


remedy is by suit-Order in execution—Subsequent suil. 


Shangunni v. Veerappan, 
Malabar Law—Landlord and tenani—Value of ee 


ments—Madras Act I of 1887 S. 6. 
Subrahmanyam v. Perumal Reddy. 

Transfer of Pr oper ty Act IV of Tego 8s. 8, B4—Registr da 
tion Act Ss. 17 $ 18—Intangible thing—Tr ansfer of 
interest under hypothecation bond — Registration— 
Actionable claim WA ‘Ss i “i 


riin. mn 


Madras: 
Published by 
P. $. SIVASWAMY AILYAR, B.A.,B.L. 
Managing Proprietor, 
Agra Bank Buildings, Esplanade. 
APRIL. 
[All rights reserved. | 


PRINTED AT THE LAWRENCE ASYLUM PRESB, 





82 


79 


84 


92 


The Madras Law Fournal. 


Vor. V.] APRIL 1895. [Parr IV. 


ee ee ay ate an 





CONSENT IN THE CRIMINAL LAW. 


“This subject is discussed by Mr. J. H. Beale Jr. ina very inter- 
esting article in the pages of the Harvard Law Review for Feb- 
ruary 1895. He justly emphasises the necessity of separating the 
question of the existence of consent from that'of its effect, and pro- 
ceeds to consider the subject from both these points of view, but 
the conclusions reached and the arguments by which they are sup- 
“ported fail to command our assent. The propusitions which he 
labours to establish are, I, that if more things are done than are 

consented to the additional things are done without consent, II, that 
while consent extorted by force or terror is only a seeming consent, 
consent induced by fraud or mistake is a real consent and IIT that 
consent however obtained puts an end to any question of crime in 
“those cases in which the absence of consent of the injured party 
enters into the gist of the offence. The first proposition is purely 
verbal and conveys no information and Mr. Beale himself admits 
_- the lameness and impotency of the conclusion, The second pro- 
` position is psychologically indefensible and opposed to authority 
The third proposition seems to be bad in law. In other departments 
of law besides the one in reference to which the subject is discussed, 
the doctrine of consent developed by Mr. Beale will be found to be 
clearly inapplicable. We shall show that in the field of con- 
tracts and in the field of torts the principles laiddown by Mr. Beale 
do not hold good. The principles and distinctions which are appli- 
cable in these two departments of law must also be prima facie 
applicable to criminal law subject to such modifications as may be 
necessitated by considerations peculiar to criminal law or by statu- 
tory: requirements. That Mr. Beale’s doctrine does not stand 
this test is itself œ strong reason for suspecting its soundness. We 
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shall first consider what is meant by consent and then ascertain 
the rules on this subject in the sphere of contracts and in the 
sphere of torts before we proceed to discuss the question in rela- 
tion to criminal law. It is necessary to divide the subject not 
merely into two parts as done by Mr. Beale but into three parts I 
What is consent II what is the evidence of consent and III what is 
the effect of consent. 


The verb to consent is explained by Webster as meaning (1) 
to be of the ‘same mind, to accord, to concur (2) to indicate or 
express willingness, to give assent or approval, to comply. The 
noun consent is explained to mean “voluntary accordance with, or 
concurrence in what is done or proposed by anotber ; acquiescence, 
compliance, approval.” As put by Sir Frederick Pollock (Contracts 
Oth edition p. 3) the essence of consent is (the meeting of two 
minds in one and the same intention). The first essential of an 
agreement is the consent of the parties. To constitute an agree- 
ment into a consent there isa further requisite’ that the consent 
must be free, The reality and completeness of consent may be 
affected by ignorance ¢.e., by wrong belief or mere absence of 
information or belief as to some fact material to the agreement. 
The freedom of consent may be affected by fear or by duress or 
undue influence. Ignorance may be caused either by the act of the 
other party or may not be so caused. If it is caused by the act 
of the other party itis the result of misrepresentatien or fraud 
according as the other party misleads innocently or willfully, If 
it 18 not caused by the act of the other party it is said to bea case of 
mistake. Where the consent of a party to a contract is procured by 
duress or undue influence, the contract is voidable on the ground 
that the consent is not free. In these two cases there is a rcal 
meeting of two minds in ono and the same intention; but it is not 
spontaneous on one side, Where consent is procured by fraud or 
misrepresentation the result will depend upon the nature of the 
false impression produced, whether it relates to what are called 
fundamental matters or otherwise. If the false impression relates 
not to any fundamental matters but to other matters, the party 
who is mislcd consents to the principle clements in tho transaction 
and the want of a consent complete in all details is not regarded as 
fatal to the existence of a contract, the party misled being allowed 
the option of repudiating the contract. If on the other hand the 
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false impression produced relates to fundamental matters, there is 
a complete absence of concord between the two minds which is 
fatal to the existance of any agreement. These cases of fraud and 
misrepresentation are usually treated by text-writers under the 
head of mistake. 


It is not in every case of mistake by a party that it has the effec} 
of preventing the existence of an agreement. The matters in regard 
to which, ignorance or mistake is considered to be so material as to 
prevent our saying that there has been any meeting of two minds 
in one and the same intention are, the nature of the transaction, 
the identity of the other party and the existence of the subject- 
matter or its kind, quantity, or quality. Whére a mistake in regard 
to these matters is brought about by the other party’s fraud or 
misrepresentation, the case affords little difficulty and the contract 
is clearly void (see Pollock on Contracts 5th Edition p. 477, 478). 
The subject of mistake not caused by fraud or misrepresentation 
of the other party is beset with great difficulty. It is unnecessary 
for ovr purposes to discuss the various puzzling problems that 
rise in connection with this subject. It is sufficient to state that 
where one of the parties is labouring under a fundamental error 
in regard to the nature of the transaction, the indentity of the 
other party or the existence of the subject-matter there is an ab- 
sence of consent and that there is no agreement formed, unless the 
party who is snbject to the mistake is precluded by the facts of 
` the case from denying that he agreed in the sense in which he was 
understood by the other party to agree (Pollock on Contracts 6th 
Edition p. 442). Ifthe fundamental mistake relates not to the 
existence or the identity of the subject-matter of the agreement, 
it can be aground for relief only if it is common or the other party 
has been aware that the party subject to the mistake understands 
him to contract in a different sense. (See Pollock on Contracts 
p. 476 and Anson on Contracts ps. 134 to 137). Though the real in- 
tention of the parties must be looked at for the purpose of deter- 
mining the presence or absence of consent, it can only be consider- 
ed by the courts subject to the ordinary rules of evidence. A 
party’s intention can only be gathered from his words and conduct 
and his words will be construed by the Courts according to the usual 
rule of interpretation that the language used by a party is to be 
construed in the sense iu which it would be reasonably understood by 
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the other (per Blackburn J in Foukes V. S. Manchester & London 
Assurance Association 3 B. & 8. 917, 929). It is a well established 
rule of evidence that if whatever a man’s real intention may be he 
so conducts himself that a reasonable man would believe that he 
was assenting to the terms proposed by the other party and that 
other party upon that belief enters into the contract with him, the 
man thus conducting himself should be precluded from denying 
that he intends to agree to the other party’s terms (Smith v. Hughes 
L. R., 6 Q. B. p. 607). If in any cases of fundumental mistake 
relief is denied, it is because the other party to the contract is held 
justified in assuming th® consent of the party subject to the mis- 
take to be true, 


Leaving the field of contracts let us turn our attention 
to the field of torts. Here also consent procured by frand, 
misrepresentation, duress or undue influence would not relieve a 
person from liability for an act. which if done without consent 


would be wrong. As regards cases in which consent is given 
under a fundumental mistake it would not be invalid unless the 
other party is aware of the unreality of the consent. There is we 
believe a slight difference between the law of torts and the law 
of contracts in this respect. While a want of real consent may 
in some cases notwithstanding an apparent consent have the 
effect of rendering an agreement void, sucu real want of consent 
will not render a person liable for a tort if he has been induced to 
act by an apparent consent of the other party. The reason for 
this difference is to be found in the fact that while in the law of 
contracts consent is a source of right, it is a ground for exemption 
from liability in the law of torts while the law may justly require 
stricter proof of real consent in the case of contracts itis satisfied 
with proof even of apparent consent provided the party acting upon 
the consent has no reasonable cause for suspecting that the consent 
is only apparent. The policy of the law is always against impos- 
ing liability on persons who have acted in good faith. We may 
put a few cases in illustration of these principles. In the case of 
Davis v. Marshal (81 L.J., ©, P., 61.) the point was neatly raised 
whether consent obtained by misrepresentation was available as a 
defence to an action in tort. The action was brought for obstruct- 
ing light and air from entering the plaintiffs house, for preventing 
the smoke from being car ried off from the piaintiff’s chimneys by 
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raising buildings on the defendant’s land above the level of the 
plaintiff's house for depriving the plaintift’s house of support by 
pulling down certain adjoining buildings of the defendant. The 
defendant pleaded that the grievances complained of were occasioned 
by the defendant pulling down a messuage of his and erecting 
another in lien of it and that he did this with the consent of the 
plaintif, ‘The plaintiff replied that his consent was given on account 
of false representations made by the defendant that the grievances 
complained of would not result from his acts. It was held by the 
= court that the replication was good in law. A. doctor who as in Rex 
v. ltosinske (1 Moody C. C, 19) induced a female patient to allow 
him to strip her naked under the pretenfe that he could not 
otherwise judge of herillness would clearly be liable in damages 
for the assault and would not bo in a position to plead leave and 
license. If a person obtains access to a place by falso personation 
of another, we think he may be made liable to an action for trespass. 


We shall now pass on to the subject of criminal law and see how 
far the principles above raferred to areapplicable here. ‘The prin- 
cipal offences in regard to which the question of consent assumes 
importance are assult and battery, rape, theft, and burglary. Before 
considering the English Law in reference to these offences we 
shall consider the Ist and 2nd propositions advanced by Mr. Beale 
and referred to at the outset of this article. It will be well to take 
some of the illustrations given by Mr. Beale and see whether the 
distinctions drawn by him aro correct. A young man gives a girl 
a fig into which he has puta poisonous powder; the girl eats the 
fig and is injured by the powder. Suppose instead of giving a fig 
enclosing poisonous powder the young man gives a poisonous sub- 
stance in the shape of a fig. Mr. Beale thinks that while in the 
later case consent does exist though given under misapprehension, 
in the former case the consent of the girl to take the fig would not 
extend to the poison contained in it. Again if in the course ofa 
ballgame one player throws to another a ball with a dynamite car- 
tridge attached; there would be no consent according to Mr. Beale 
to catch the cartridge; but if a ball of d ynamite is thrown there 
would. be consent to catch the ball. Another illustration given by 
him is the case of a person who by mistake hands a sovereign when 
asked for the loan of a shilling. In this case there would be consent 
according to Mr. Beale, In none of these cases it seems tó us that 
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common sense would endorse the view there was anything like con- 
sent. Consent is a purely mental act, and the thing which is present” 
to the mind being not the’poisonous substance shaped and coloured 
like a fig, or the ball of dynamite, but a real fig or an ordinary ball, 
the thing to which the mind of the receiving person consents is 
entirely different from that which 15 given or thrown to him. The 
mind of the person giving and the mind of the person receiving are 
addressed to two entirely different things and there can therefore 
be no consent. To use the language of Palles C. B, in Regina, v. 
Dee 15, Cox. C. C. 579, “the consent of the intellect is the only con- 
sent known to the law.e As Lawson, J. remarked in the same case, 
“there can be no such thing as material consent in the case of a 
rational being; it must be mental consent or nothing.” Consent 
extorted by force or terror is conceded by “Ms. ‘Beale to be no real 
consent; but consent given under fundamental mistake, whether 
brought about spontaneously or by another’s fraud, is much less real. 
Where force or terror is employed, the mind of the party affected 
is fully alive to the things proposed and recognizing its necessity 
adopts it. The force or terror furnishes the motive for the 
adoption of the thing proposed, but the proposal is itself clearly 
understood. On the other hand, in the case of consent given 
under a fundamental error there is only a seeming consent and 
the thing proposed is not apprehended by the mind of the party 
affected. If consent procured by force or terror is not real, it 
seems to follow a fortiori that consent caused by fundamental 
error is no consent. The fallacy of Mr. Beale’s position seems to be 
the result of his not adverting to the distinction between the case of 
mistake which induces consent but is not apparent to the other 
party, and mistake which induces consent and is known to tke other ` 
party. As we have already pointed out in regard to the law of 
torts, criminal law also being primarily concerned with the i imposi- 
tion-.of liability on persons who transgress the law otherwise than in- 
good faith, it does not punish those who have been innocently mis- _ 
led into an act by an apparent consent, the genniness of which they 
have had no reason to suspect. For the purpose of the criminal 
law an ostensible consent is .held‘sufficient to justify a person who 
acts upon it, but only if he bona fide belives it'to be real. ‘Where - 
consent is caused by fundamental error and the error is produced by 
the fraud of the other party, it is impossible to contend that the 
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latteris not aware of the unreality of the consent. Consent is not 
real whether caused by fraud or spontaneous mistake, buti while in 
the former case the party guilty of the fraud will under all circum- 
stances be precluded from relying on the consent, a party who is 
not guilty of fraud may rely upon the seeming consent, unless he is 
aware of its unreality. It must not however be understood from 
the preceding remarks that fraud in regard to any small detail 
will negative consent. On the analogy of the principles obtaining 
inthe department of contracts, one would be leda priori to the 
conclusion that in the criminal law also fraud does not negative cou- 
sent, unless 16 relates to what are called “ fundamental matters. 
These would be, the person of the other party, the nature of the 
transaction and the nature of the subject matter, if any. We shall 
find on a roview of the authorities that the principles which appear 
a priori to be just and reasonable are those which have been laid 
down in decided cases or embodied in statutes, 


In Stephen’s Digest of the Criminal Law, Art. 208, he explains 
what kind of consent will justify bodily injury, -Consent means a 
consent freely given by a rational and sober person so situated as 
to be able to form a rational opinion upon the matter to which he 
consents. Consent is said to be given freely when itis not pro- 
cured by force,fraud, or threats of whatever nature. In his foot- 
note to Art. 206 Mr. Justice Stephen points out that injuries short 
of maims are not criminal, unless they are assaults, and that an 
assault is inconsistent with consent. Consent obtained by fraud 
: does not excuse an assault or an assault and battery. (Vide Art, 241, 
Stephen’s Digest, Bs. 57 and 85, Bishop’s Criminal Law, Vol. II). 
In Rex.v. Rosanshi, (1, Moody C. C. p 19) a doctor who made a 

female patient strip herself naked under the pretence that he could 
not otherwise judge of her illness and who took off her clothes him- 
self was held guilty of an asault. In R. v. Lock, (L. R.2C.C. 
10) where a man is charged with indecent assault upon tow boys of 
5, it was held that a mere negation of consent was sufficient, and 
that submission by one who did not know the nature of the act 
could not be consent. As regards the offence of rape, the statuto 
of Westminter 2nd (13 Edw. 1 Ch. 84) Jaid down that if a man 
ravished a woman, married, maid or other, where she did not 
consent neither before nor after, he should have judgment 
of life and of member, According to the older text writers, rape 
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consists in the unlawful carnal knowledge bya man of a womau 
by force and against her will. ‘The definition given by Mr. Bishop 
s “the unlawful carnal knowledge by a man of a woman com- 
mitted with force where she does not consent, As to the nature 
of the consent required to excuse a person from liability for rape, 
the English law has gone through considerable change. Where 
connection has been had with a woman when asleep or insensible, 
the courts have held that the act amounts to rape. The cases in 
regard to which there was an uncertainty of opinion were cases in 
which the consent was procur ed by fraud or was givon by an 
imbecile or idiotic person. With regard to imbecile or idiotic 
persons, the cases have drawn a distinction between persons who 
merely submit to but do not permit the act and persons who per- 
mit the act from mere sexual instinct but without understanding 
its nature. In the former case rape is said to be committed but 
in the latter, not. As regards consent procured by fraud, the 
fraud usually relates to the identity of the person or to the nature 
of the act. Where a person induced a married woman to have 
intercourse with him by personating her husband, some cases held 
that there was no rape, while others held it did amount to rape. 
These doubts were solved by the Criminal Law Amendment Act of 
1885 which declared that intercourse procured by personation of the 
husband amounts to rape. The fraud usually employed in regard 
to the nature of the act is by pretending that it is a necessary sur- 
gical operation. ‘These cases have some times been called surgical 
cases. The trend of recent authorities however is decidedly in 
favour of the view that the act would amount to rape in these cases 
also. We shall now briefly refer to the leading cases upon the 
subject. In Jeg v. Saunders 8 C & P, 260, (1888) it was held 
that a person who procured sexual intercourse by personating the 
husband was not guilty of rape but might be convicted of an 
assault. In R. v. Williams, 4 Cox ©. C. 220 (1850) a medical 
man to whom a girl of 14 was sent for professional advice had 
criminal connection with her, she making no resistance from a 
bona fide belielf that the defendant was treating her medically as 
he represented. A conviction for assault was sustained and it. was - 
intimated that the prisoner might have been convictad of rape also 
The Scotch case of Reg v. Sweeme 8 Cox C. C, 228 (1858) lays down 
even a more barbarous doctrine than the English cases in holding 
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that connection with a sleeping woman was no rape., In Reg v. 
Fletcher 8 Cox C. C., 181, (1859) where connection was had witha girl 
of imbecile mind ib “was held that there was an absence of consent. 
In Reg v. Bennett 4 F & F 1105, (1866) a man knowing that he had 
a foul disease induced a girl of 18 who was ignorant of his condition 
to consent to sleep with him and infected her. It was held that 
he might be convicted of indecent asstlt and that assult was with- 
in the rule that fraud vitiates consent. The case of Queen v. Barrow 
L. R. I.C. C., 156. (1868) which was a cage of personation of the 
husband affirmed the doctrine that consent obtained even by fraud 
negatived rape. This case was decided without any argument, 
neither side being represented. R.v. Woodhurst, 12 Cox ©. C. 
483 (1870) laid down that consent extorted by terror or by undue 
influence of a person in whose power a girl fell herself was not 
valid, Connection with a sleeping woman was declared to be rape 
in Reg v. Mayers 12 Cox-C. Č. p. 311 (1872). In Lv. Barrat 12 
Cox-C. C. 498 (1873) it was pointed out that the question for the 
jury was whether the girl was in such a state of idiocy as to be in- 
capable of expressing either consent or dissent. We now come to 
the more recent cases upon the subject. Reg v. Flattery 2 Q: B. D., 
410 (1877) was a case in which connection was had under the pre- 
tence of a surgical operation. The judges who took partin the case 
desired an opportunity for reconsidering the doctrine of Reg v. 
Barrow in regard to personation. The most important case upon 
the subject of personation is the Irish case of R v. Dee 15 Cox-C. ©. 
579 (1884). The judgments in this case are remarkable in their 
force of reasoning and admirable in their lucidity and vigour. The 
learned judges expressed their emphatic dissent from the doctrine 
of Rv. Barrow. The link between the cases of incapacity to consent 
on the ground of idiocy, stupor, or infancy and the case of person- 
ation was completed by O’Brien J. by putting the case of a woman 
who was blind. He said “Isuppose it could not be denied that a 
woman who was blind and deceived in supposing that another per- 
son was her husband would be the subject of the crime in law. 
And what difference. in reason can exist between the offence of 
personating the relation of a husband. by means of a woman’s 
blindness and by means of the darkness for one is the veil of 
infirmity and the other the veil of nature!” The persou by whom 
the act was to be performed was part of its essence, and the act 
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permitied by the woman could not be regarded as the act which 
took place. The latest case upon the subject of consent in relation 
to sexual intercourse is Queen v. Clarence, 22 Q- B. D, 28, (1888) in 
which a husband infected his wife with gonorrhoea by intercourse 
with her while he was suffering from it and aware of his condition, 
“the wife being ignorant of his condition. It was held by the 
majority of the judges that the prisoner could not be convicted of 
assault or of unlawfully and maliciously inflicting grevious bodily 
harm on his wife. Two important questions that were considered 
in this case were what was the thing consented to and what are 
the limitations to the doctrine that fraud vitiates consent. The 
judgments of the majority and especially the admirable judgments 
of Mr. Justice Wills and Mr. Justice Stephen appear to us to be far 
more convincing than the judgments of the minority. The dis- 
tinctioa drawn by Hawkins J. between the consent to the mere act 
of sexual communion and the absence of consent to the act of 
communion combined with infectious contagion is relied on for the 
parpose of absolving the husband from the crime of rape and hold- 
ing him guilty of assault. As pointed out in the judgment of IVabis 
J. to separate the act into two portions and say that there was 
consent to so much of it as did not consist in the administration of 
an animal poison is a subtlety of an extreme kind. The doubt 
expressed by Stephen J. in his footnote to Art. 254 of his Digest 
of the Criminal Law whether R. v. Flattery was good law after the 
Criminal Law Amendment Act must be considered as settled by his 
observations in this case. “ The only sorts of fraud which so far 
destroyed the effect of a woman’s consent as to convert a connec- 
tion consented to in fact into a rape are frauds as to the nature of 
the act itself or as to the identity of the person who does the act. 
There is abundant authority to show that such frauds as these vitiate 
consent both in the case of rape and in the case of indecent assault, 
I should myself prefer to say that consent in such cases does not 
exist at all, because the act consented to is not the act done. Con- 
sent to a surgical operation or examination is not a consent to 
yexual connection or indecent behaviour. Consent to connection 
with her husband is not consent to adultery. I do not think that 
the maxim that fraud vitiates consent can be carried further than 
this in criminal matters.” In illustration of the limitations to be 
placed upon this maxim, Wills J. puts the case of a man meeting 
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a woman in the street and knowingly giving her bad money to 
procure her consent to intercourse with him and remarks that it 
would be childish to say that the woman does not consent in this 
case. We thus see that the propositions laid down by Mr. Beale do 
not hold good with reference to the offence of assault or the offence 
of rape. We shall see that they equally fail to apply to the offences 
of theft and burglary. Articles 295 to 300 of Mr, Stephen’s 
Digest deal with the offence of theft. The absence of the consent 
of the person who is in possession of the property is an essential 
element in the offence. Theft may be cominitted by fraudulently 
obtaining from the owner a transfer of the possession of a thing, 
the owner intending to reserve to himself his property therein and 
the offender intending at the time when the possession is obtained to 
convert the thing without the owner’s consent to snch conversion 
(vide Art 298). The fraud here relates to the nature of the trans- 
action and therefore excludes consent. Our proposition that consent 
given under fundamental mistake not caused by the other party is 
of no avail when the other party is aware of the existence of the 
mistake is also illustrated by the Jaw of theft. Theft may be com- 
mitted by knowingly accepting with intent to convert property 
which the general or special owner has given to the offender under 
a mistake which the offender has not caused but which he knows to 
be such at the time when it is made and of which he fraudulently 
takes advantage. (Vide Art. 299 Stephen’s Digest). Ifthe fraud 
or mistake does not relate to a fundamental matter the offence of 
theft will not be committed. Suppose a beggar who has received 
a gift of a shilling from a gentleman goes to him and begs 
again within a few hours on the same day and the gentleman 
forgetful of the fact that he had already given a shilling to the 
beggar gives another shilling and the beggar receives it being 
aware of the gentleman’s mistake, nobody would suppose that 
the act would amount to theft. Obtaining goods by fraud in 
relation to minor matters would only constitute the offence of 
obtaining by false pretences. (Vide Art. 305 Stephen’s Digest). 
Obtaining an entrance into a house by any threat or artifice used for 
that purpose or by collusion with any person in the house would 
amount to breaking the house for the purpose of house-breaking 
(vide act 315 Stephen’s Digest). Mr. Beale admits that the case 
of larceny by trick and the case of constructive breaking in bur- 
olary are obstacles tothe acceptance of his theory but treats 
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them as erroneous. We shall -now refer to a few decided cases 
upon the subject of theft in illustration of ourcontention. In Merry 
v. Green, 7. M. & W. 623. (1841) aman purchased at a public 
auction a bureau in which he afterwards discovered in a secret 
drawer a purse of money and some banknotes which the purchaser 
appropriated to his own use, It was held by Baron Parke that. 
the law applicable was that applicable to a case of finding and that 
if a finder knew who the owner of the lost chattel was, or if from 
any mark on it or from the circumstances under which it was found 
the owner could be regsonab] y ascertained, the fradulent conversion 
constituted a larceny. Here the purchaser knew of the mistake by ` 
which the money came into his possession. Where a person ob- 
tained delivery of a quantity of onions pretending to purchase it 
and saying’that he would pay the money on the spot but carried 
away the onions without payment, it was held to be larceny and no 
credit was intended to be given and the understanding between the 
parties was that the goods should be ‘removed only on payment 
(vide R. v. Slowly, 12, Cox Č. C. 269.1873.) R. v. Middleton, L. 
R. 2, C. C. R. 88. Reg. v. Ashwell, 16, Cox, C.C. 1. 16 Q. B. D.’ 
190 (1885) and R. v. Flowers, 16 Cox. C: C, 33 (1886) are the 
leading cases unpon the subject of theft by taking advantage of a 
mistake. Whether the act would amount to theft or not would 
depend upon the question whether the person taking or receiving 
the property is aware of the mistake at the time he took it or receiv- 
ed.. In R. xv. Ashwell, a man who intended to lend a shilling lent 
a sovereign by mistake and the Lorrower found the mistake an 
hour after vards and kept it. The Judges were equally divided in 
this case and the conviction of the prisoner was not interfered with. 
Reg. v. Flowers, decided that where money or goods have been 
innocently received, a subsequent fraudulent appropriation does not 
render the receiver guilty of larceny. In k v. Middleton, a person 
who had to receive 10 shillings froma Post office savings bank 
produced to the clerk a warrant for that amount. The clerk re- 
ferring by mistake to another letter of advice put on the counter 
S£ 16s 10d. and he took away the same with the result that he was 
convicted of theft. i 

It will be evident from the foregoing examination of authori- 
ties that the theory proposed by Mr. Beale is not in conformity with 
them. The propositions advanced by him rest on the foundation 


PART IV. | THE MADRAS LAW JOURNAL. 123 


of either bad psychology or bad logic. The nearest approach to an 
accurate enunciation, of a scentific doctrine of consent is to be found 
in the Indian Penal Code Section 90 of which provides, that consent 
is not such a consent as is intended by the Code, if given under fear 
of injury, orunder misconception of fact, and if the person doing 
the act knows or has reason to belieye that the consent was given 
in consequence of such fear or misconception, or if the consent is 
given by a person who from unsoundness of mind or intoxication 
is unable to understand the nature and consequences of that to 
which he gives consent, or, unless the contary appears from the con- 
text, if the consent is given by a person whois under 12 years of 
age, 


PUN DR IN CRIMINAL LAW—INDIAN EVIDENCE 
ACY Ss. 24 TO 30. 
Rg 
Section 27.—( Continued). 


In consequence of information—Whatever be the nature of the 
fact discovered, that fact must in all cases be itself relevant to the 
case; and the connection between it and the statements made must 
have been such that that statement constituted the information 
through which the discovery was made, m order to render the 
statement admissible (Reg: v. Jora Hasji, 11 B. H. C. R., 242.), 
The practical test to determine whether or not there is such a con- 
nection between the information and the discovery, is laid down in 
Queen Empress v. Nana, 1. L. R, 14 B, 260. “In regard to the 
extent of the words ‘thereby discovered, we may derive some 
assistance from the test applied by the Courts in dealing with 
proximate and remote causes of damage, viz., whether what followed 
was the natural and reasonable result of the defendant’s action,” per 
Jardine, J.; at pago 267. This’ must, however, be read with the 
remarks which his Lordship added lower down. “ But to avoid our 
judgment being applied to circumstances beyond its meaning and 
beyond the policy of the law to statements that cannot be regarded 
as proximate causes, I refer to Lord Blackburn’s decisions, where 
he discussed Bacon’s maxim ‘ It were infinite for the law to judge 
the cause of causes,’ and the difficulty of drawing the line : Sneesby 
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v. Lanca Ry. Co., L. R, 99. B, 267, Dudgeon v. Pembroke, I. C., 595, 
Hobbs v. Lond and K. IF. R. Co., L. R. 10 Q. B., 121.” 


A. question has been raised whether the production of an 
article said to be connected with the crime by the party himself, 
after giving information in respect of it, can be said to have been 
discovered “in consequence of the information” or not. It is said 
that in this case the article is discovered by the act of the party, and 
not “ in consequence of the information’, and that the provisions of 
S. 27 are therefore net applicable. In the Calcutta High Court 

this doctrine has not been established. In Queen v. Pagaree 

Shaha, 19 W. R., 51, the accused, after describing the assault 
on the deceased, said that he took from the body a necklace and 
bracelets which he had concealed in the jungle. He was taken to - 
the jungle pointed out by him, and he then produced from a con- 
cealed place the necklace and bracelets, saying they were the orna- 
ments he had removed from the body ofthe deceased. Glover, J., 
held that the discovery of the ornaments: was made in consequence 
of the information. ` 


It would appear from Empress v. Rama Birapa, I. L. R, 3 B, 12, 
that the Bombay High Court first adopted this interpretation of 
the section, if the view of the decision taken here is correct. A, 
person in the custody of the police, on being induced by the police 
patel to say all he knew-ot ‘the occurrence of the crime, confessed 
and said he would point out the place of the crime and produce the 
things connected with the murder. He was then taken to the 
locality of the murder, and he pointed ont the spot where the 
deceased was killed, and produced from a sand heap a bill hook 
and a rumal (which the deceased had with him at the time of his 
murder) and gave them up to the police. West, J., said: “But 
the prisoner, besides the formal recorded NG A made a con- 
_fession to the police officer before and during his pointing out par- 
ticular places and particular articles stated to have been connected 
with. the murder. The Government Prosecutor has not been 
able to point out any discovery made through information given 
by the prisoner which would make his statement leading to it 
admissible” at pp. 16,17. In the Allahabad High Court, Straight: 
J., expressly laid down this distinction between a discovery by the 
act of the party, and one from his information; basing his decision 
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upon this ground, in the case of Empress v. Pancham, I. L. R, 4 
A, 198. One P, accuse of the murder of a girl, made a statement, 
and gave up to the.police officer a knife, saying it was the weapon 
“with which he had committed the murder. He also said-he had 
thrown down the girl’s anklets at the scene of the murder, that, as 
it was too late at the time, he would point them outin the morning, 
that soon after sunrise on the following ‘morning, the accused 
repeated the statement, and conducted the police officers and others 
to the jura field where the body was found, and there at 8 or 10- 
paces to the south from the place where it’ lay and after a slight 
search produced from under the leaves, which were strewed about, 
the anklets. Straight, J., laid down the rule thus “ I need only 
remark that in my opinion those statements amounted to confessions, 
that they were made to the police, that no fact was dis-covered 
in consequence of any information derived from statements within 
the meaning of the proviso contained in S. 27. Consequently I con. 
sider that proof of them was, wrongly received in contravention of 
the prohibition of 8.25. But with regard to these latter (ank- 
lets), it is obvious the anklets were not discovered in consequence 
of what he had said, for, on the contrary, the appellant himself 
went with the police and pointed out the spot where they were, 
lying. In short it was by his own act and not from any informa- 
tion given by him that the discovery took place.” At page 204, 
Stuart, O. J., however does not appear to have held the same view 
for he says: “But there are other things in this deposition which 
appear to me to be not only not excluded as evidence, but which 
come fairly within the meaning of 8. 27, by which ib is provided 
that ‘when . .. may be proved.’ This deposition is evidence there- 
. fore against the accused as proving that on the 2nd October he 
made a statement to the darogah, and gave up a certain knife, 
which he took out of his waist belt; also as proving that he had 
thrown down the anklets at the scene of the murder, that as it was 
late at the time, he said he would point them out in the morning ; 
also, as proving that soon after sunrise on the following morning, 
the accused repeated the statement, and conducted the witnesses 
and Sub-Inspector and many others to the juar field where the 
witnesses had found the body, and there at 8 or 10 paces to the 
south from the place where it lay and after a slight search, pro- 
duced from under the leaves, which were strewed about, the 
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anklets. The deposition then of this head-constable,' though not 
legal evidence of any confession, is I hold admissible as evidence 
of all the other circumstances referred to in it” vide page 200. 


Straight J. explained and upheld his decision in &mpress v. 
Pancham, I. L. R., 4, 108, in the subsequent case of Queen impress 
v. Babu Dall, I. L. R., 6 A, 509, and his view was followed by 
Jardine J. in Queen Empress v. Kamalia I, L. R, 10 B. 595. The 
accused were charged with the theft of some jwari. During the 
police investigation they admitted before the police that they had 
taken the grain and toncealed it in a jar which they forthwith 
produced. Held that as the prisoners themselves produced the 
jwart, it was by their own act and not from any information given 
by them that the discovery took place, 8.27 did not therefore 
apply; and though the fact of production of the property might be 
proved, the accompanying confession made to a police officer was 
not admissible. 


The case of the Queen Empress v. Kamalia I. L. R., has how 
ever been overruled by the Full Bench decision of Queen Empress v 
Nana, I. L.R, 14B. 260; the learned judge who decided the former 
having been a. member of the court in the latter case, The ac- 

-cused was charged under S. 414 of the I. P. C, In the course 
of the police investigation he was asked by the police where the 
-property was. He replied he had kept it and would show. He said 
he had buried the property in the ficlds. He then took the police 
to the spot where the property was concealed, and with his own 
hands disinterred the carthen pot in which it was kept. He made 
a second statement, when pointing out the spot, to the effect that 
he had buried the property there. It was held that the accused’s 
statement that he had buried the property in the fields was ad- 
missable under S.27, as it set the police in motion and led to the 
discorery of the property, and that a statement is equally admis- 
sible under S. 27 whether the statement is made in such detail as 
to enable the police to discover the property themselves, or whether 
it be of such a nature as to require the assistance of the accused 
in discovering the exact spot where it is concealed. The ratio 
decidendi of the case is contained in the following paragraph, 
«Tt is clear, however, that it was on the imformation which the 
accused gave the police that they accompanicd the accuscd to the 
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spot where the earthern pot was disinterred by the accused, con- 
taining the property, and it is equally clear that if it had not 
been for this information, the property would not have been dis- 
covered; and it is therefore in accordance with the ordinary use 
of such terms to say that the discovery of the property in this 
case was the ‘ consequence’ of the information. It set the police 
in motion; the immediate consequence being that the police asked 
the accused to show them the spot, and accompanied him there: 
but such a proceeding on the part of the police was with the view 
to the discovery of the property, was the natural consequence of 
the information they had received from him, and so connected it 
with the final result, viz., the discovery of the property as a causa 
causans. Whether the statement made by the accused is of such 
a detailed description as to enable the police themselves to discover 
the property or only of such a nature as to require his assistance 
in discovering the exact spot where the property is, cannot in our 
opinion affect the question. In both cases there is the guarantee 
afforded by the discovery of the property, for the correctness of 
the accused’s statement; and which is presumably the ground of 
‘the admission of the exception to the general rule. Vide Taylor 
on evidence Ñ, 834, ‘The distinction sought to be drawn appears to 
us, therefore, to be without substance “ per Sargent C.J. at page 264. 
Jardine J. repudiated his own decision in Queen Empress v. Kamalia 
I, L. R., 10 B, 595 and explained his present view as stated above. 


This decision seems more sound than that of Empress v. Pancham 
I. L. R., 4A, 198 (per Straight J.) ; though the earlier case is more 
humane and indeed forms another instance of the repugnance of 
the High Courts to extend the provisions of S. 27 one step further 
than is strictly necessary. The effect of the Full Bench ruling, 
while it settles the Jaw for the Bombay High Court, may perhaps 
extend even to the Allahabad High Court, notwithstanding the 
opinion of Straight J. laid down in Empress v. Pancham, I. L. R., 4 
and A, 198 repeated in Queen Empress v. Babu Lall 1.L.R., 16 A, 509 


From a person— When a fact is discovered in consequence of 
information received from one of several persons charged with an 
offence, and when others give a like information, the fact should 
not be treated as discovered from the information of them all. It 
should be deposed to that a particular fact has been discovered 


from the information of A B, forthe courts should Jet in so much of 
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- the information as relates distinctly to the fact thereby discovered 
(Queen v. Ram Chum Churn 24 W. R. 26. 

It is not a proper course where two are being tried to allow 
a witness to say “they said this” or “they said that.” It is 
certainly not at all likely that both the persons should speak 
at once, and it is the right of each to have the witness required 
to depose, as nearly as possible, to the exact words he individually 
used, And I may add that where a statement is being detailed by a 
constable as having been made by an accused, in consequence of 
which he discovered a certain fact, the strictest precision should 
be enjoined on the witness, so that there may be no room for 
mistake or misunderstanding. In detailing statements of this 
kind which are alleged to have led to discovery, it is of the essence 
of things that what each prisoner said should be precisely and 
separately stated. If the evidence was not clear upon the point 
and the witness refused te be more explicit, the judge should have 
paid no attention to it (Queen Empress v. Babu Lull, I. L. R, 6 A. 
909 (per Sér aight J). 

Accused person m custody. —The language of Act VI II of 1869 
S. 150, in respect to this, was “accused of any offence or in the 
custody of the police.” The only alteration in S. 27 of the Evi- 
dence Act on which any stress can be laid is the omission of the 
word “or,” but this only shows that the operation of the provision 
is restricted to information from an accused person in the. custody 
of the police, and does not apply to information from an accused 
| person not in the custody of the police (Queen Empress v. Bawu Lali, 
I. L. R, 6 A, 509, 513 per Oldfield, J.) The meaning of the words in 
the Evidence Act appears to be that, in order to bring a case of dis- 
covery within the scope of S. 27, it is necessary that the party 
making the statement should be both uccused and in custody at such 
time: hence this section will be inapplicable also where the person 
at the time of making the statement was (u) neither accused nor 
in custody (b) in custody but not accused, besides under the circum- 
stances mentioned by Oldfield, J. of being (e) accused but not in 
custody. 

Applying these words of limitation in 8.27 to Ss. 24, 25, 26 
the result will be as follows :— 


(1) A. confession obtained by inducement, threat, or promise 
under the circumstances of S. 24, will not be affected by the opera- 
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tion of S. 27, when the person confessing is at the time (a) neither 
accused nor in custody, (b) in custody but not accused, (c) accused 
but not in custody : notwithstanding any fact of discovéry in con- 
sequence thereof. 


(2) A confession made to a police officer by a person who is 
at-the time (a) neither accused nor in custody, (b) in custody but 
not accused, (c) accused but not in custody, is wholly excluded not- 
withstanding any fact of discovery in consequence thereof. 


A confession made to a police officer by a person who is not 
in custody of the police, even though’ such confession led to dis- 
covery, would not be inadmissible in evidence because it could not 
fall under the purview of S. 27, which is restricted to a person in 
the custody of a police officer. (Queen Empress v. Babu Lall, I. L. R, 
GA, 509, 584 per Mahmood, J. and see per Oldfield, J. p. 913 
Supra). 

(3) A confession made to any person, other than a police 
officer, by a person who was at the time in his custody but not 
accused, is inadmissible, even though it may lead to discovery, 
unless indeed it was made in the immediate presence of a Magis- 
trate. 


So much . . . as relates distinctly to the fact thereby dis 
covered.—Two views appear to have been taken as to the extent of 
the information admissible in evidence under this section. The 
first view is in favor of putting a wider construction on the words 
“as relates distinctly ;” so as to admit not only so much of the in- 
formation as leads directly and immediately to the discovery of the 
fact, but also the portion of the information which leads mediately 
by way of explanation. This is the rutio decidendi of (Queen v. 
Pagaree Shaha, 19 W. R., 51. There the accused stated to the Sub- 
Inspector of police that he had seized the deceased by the neck and 
pushed her forcibly down, so that she fell against a plantain tree 
and broke her neck; that hè also strack her with his hand; that 
the woman died there and then ; and that he then, after endeavour- 
ing to remove the body, took from it a necklace and bracelets which 
he concealed in the jungle. In consequence of this information 
the accused was taken to the jungle pointed out by him, and he 
then produced from a concealed place the necklace and bracelets, 
saying they were the ornaments he had removed from the body of 
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the deceased,' Glover, J., held that under S. 27 that part of the 
confession which described his assault-on the deceased and her con- 
sequent death, and the way he became possessed of the jewels, 
related distinctly to the fact of discovery of the ornaments, and 
might be proved against him; saying ‘It’ appears to me that 
part of the information which described his assault on the deceased 
and her consequent death related distinctly to the fact of the dis- 
covery of the ornaments, which discovery was made in consequence 
of thé intormation, and that the prisoner’s admission as to the way 
in which he became possessed of these ornaments, was a fact which 
the law of evidence allowed to be proved against him” vide 
page 52. l 


It is true that Brodhurst, J., in referring to this case in (Queen 
Empress v. Babu Lall, I. L. R., 6 A, 509) says that no difference is 
`- noticeable in the rulings of Queen v. Pagaree Shaha 19, W. R., 51 
Reg v. Jora Hasji 11 B, H. C. R., 242 Empress v. Pancham, I. L. R., 
4 A, 198 as to the extent to which statements or, confessions of 
accused persons can be proved .by a police officer under 5, 27, but 
16 is here respectfully submitted that the case of Queen v. Pagaree 
Shaha 19 W. R., 51 is not reconcileable with the principle laid down 
in Reg v. Jora Hasji, 11 B, H. C. R., 242, Empress v. Rama Birapa, 
I. L. R., 8 B, 12, Queen Empress v. Babu Lall, 1. L. R., 6 A, 509, 
Adu Shikdar v. Queen Empress, I. L. R, 11 C, 685 ; Queen Empress v. 
Commor Sahib, I. L. R., 12 M, 153, Queen Empress v. N ana, 1. L. R., 
14 B, 260, and is indeed virtually overruled by Adu Shikdar v. Queen 
Empress I. L. R., 110, 635. The statements of the accused as to 
the assault would be clearly excluded according to the test laid . 
down in the subsequent rulings as not leading directly to nor being 
the proximate cause of the discovery. The only portion admissible, 
according to these cases, is that which refers to his taking the 
ornaments and concealing it in the jungle. 


| The other view construes the words “as relates distinctly to”. 

to mean “as leads directly and immediately to” or “ is the promi- 
mate cause of.” That this is the correct view is shown from the 
purport and object of 8.27. Section 27 makes admissible state- 
ments otherwise inadmissible by rebutting the presumption of falsity 
arising from their being made under undue influence, or to the 
police, or to non-police officers but not in the immediate presence 
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of a Magistrate. The discovery of the stolen property, or the in- 
strument of the crime, or the body of the person murdered, or any 
other material fact proves that some portion of an information was 
-given by the prisoner and is true. But what portion? It is not l 
the truth of the whole information but only of so much as led 
directly and immediately to, or was the proximate cause of, tho 
discovery that is thereby guaranteed, and hence only so much of 
the information is admissible.’ The prisoner’s statement as to his 
knowledge of the place where the property or other article was to 
be found, is confirmed by the fact, and shown to be true. But any 
explanation as to how he obtained the property, or how it came to 
be where it was found, is not confirmed by the discovery. Hence 
the presumption of law as to these other statements is not rebutted, 
and their exclusion is not prohibited. As Taylor says in para. 824, 
“it is therefore competent to prove that the prisoner stated that 
the thing would be found by searching a particular place, and that 
it was accordingly so found, but it would not be competent to 
inquire whether he confessed that he had concealed it there.” 


This view appears to have been first adopted in Reg v. Jora 
Hasji, 11 B, H. C. R, 242, by West, J., as follows “It is not all 
statements connected with the production or finding of property 
which are admissible. Those statements only which lead immedi- 
ately to the discovery of the property, and in so far as they do lead 
to such discovery are properly admissible. Whatever be the nature 
of the fact discovered, that fact must in all cases be itself relevant 
to the case, and the connection between it and the statements made 
.. must have been such that that statement constitutes the informa- 
tion through which the discovery was made, in order to render the 
statement admissible. Other statements connected with the one thus 
made evidence, and thus mediately, but not necessarily or directly 
connected with the fact discovered, are not admissible, as this would 
rather be an evasion not a fulfilment of the law, which is designed 
to guard prisoners accused of offences against unfair practices on 
the part of the police. For instance, a man says ‘ you will find a 
stick at such and such aplace. I killed Rama with it.’ A policeman 
in such a case may be allowed to say he went to the place indicated 
and found the stick but any statement as to a confession of murder 
would be inadmissible. If instead of ‘you will find’ the prisoner 
said ‘I placed a sword or knife in such a spot.’ Where it was | 
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found, that too, though it involves an admission of a particular act 
on the prisoner’s part is admissible, because it is the information 
which has directly led to the discovery, and is thus distinctly and 
independantly of any other statement connected with it. But if, 
besides this, the prisoner said what induced him to put the knife 
or sword where it has been found, that part of his statement, as 
_ it has not furthered, much less caused, the discovery, is not admis- 
sible. The words in S. 27 ‘ whether it amounts to a confession or 
not’ are to be read as qualifying the word ‘information,’ in the 
immediately preceding context and not the words ‘so much,’ and 
“the effect is that, thogh ordinarily a confession of an accused 
person while in custody would be wholly excluded, yet if, in course 
of such a confession, the information leading to discovery of a 
relevant fact has been given, so much of the information as dis- 
tinctly led to this result may be deposed to, though as a whole the 
statement would constitute a confession which the preceding sections 
are intended to exclude” pp. 243—245. The same interpretation 
was followed in (Empress v. Rama Birapa I. L. R., 3 B, 12) where 
West, J. says “the Government Prosecutior has not been able to 
point out any discovery made through information given by the pri- 
soner, which would make this statement leading to it admissible” “at 
p. 17. The case of Queen Empress v. Babu Lall, I. L. R.,6 A, 509, is 
an important authority to the same effect. B and R, accused of 
offences under S. 414 ofthe I. P. C., gave information to the police 
that they had stolen a cow and calf and sold them to a particular per- 
son at a particular place, which led to the discovery of the stolen pro- 
perty. ‘They also confessed they had stolen a goat in Belpur and had 
sold it. Oldfield J. said that “only so much of the information, 
whether it amounts to a confession or not, as relates distinctly to 
the fact thereby discovered may be proved, and in the case referred 
to, proof will be confined to the statement of H that accused 
told him they had sold the cow and calf to A” vide page 514. 
Brodhurst J. expressed himself more clearly and fully “T'can best 
express my opinion” his Lordship said at p.519 “as to the 
meaning of S. 27, by stating a case as follows. Chowkard 
gives information at a police station that Z is missing. The sub- 
Inspector immediately on receiving the report repairs to the village, 
and whilst standing close to a well, G comes up and says ‘l 
give myself up, I am guilty,’ and then makes a voluntary and 
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full confession stating particulars of the crime, and the reason for 


committing it, and concludes by saying ‘ the knife with which I 
committed the murder is, together with the body in the well.’ The 
well is thereupon searched, and the knife and the body of Z with 
the knife wound are then recovered. The entire confession made 
to the Sub-Inspector cannot, with reference to S. 25 be used as 
evidence against G, but the Sub-Inspector, when giving evidence 
as to the discovery of the corpse and knife, is under 8. 27 com- 
petent to depose that he had searched the well and found the body 
of Z and the knife owing to G having given the following infor- 
matiou viz., ‘the knife with which I committed the murder is 
together with the body in this well.’ “The ‘remarks of Straight J. 
upon Ñ. 27 are of the greatest weight and significance. His Lordship 
laid down the rule very carefully. ‘There is nothing in the law” 
he says ‘ which forbids. policemen from at any rate going so far as 
to say ‘In consequence of what the prisoner told me I went to such 
and such a place and found such and such a thing’? . . . . they are 
not prohibited from stating a fact or facts discovered, that they aid 
discover them owing to the information given them by prisoner. 
Nay more they may repeat the words in which the informa-. 
tion was couched ... It is only ‘so much of such information, 
whether it amounts to a confession or not, as relates distinctly to 
the fact thereby discovered’ that may be proved. No judicial officer 
dealing with such provisions should allow one word more to he 
deposed to by a police officer, detailing a statement made to him 
by the accused in consequence of which he has discovered a fact, 
than is absolutely necessary to show. how the fact that was dis- 
covered is connected with the accused, so asin itself to be a relevant 
fact against him. S. 27 was not intended to let in a confession gene- 
rally, but only such particular part of it as set the person, to whom 
it was made, in motion and led to his ascertaining the fact or facts 
of which he gives evidence” at page 546. His Lordship then 
dealt with the case before him, and said “Jf he ‘the judge) had 
followed, as he should have, the rule thereby laid down (S. 27) he 


. _ ought to have held that portion of H’s statement in which he 


_ deposed ‘They said they got the cow and calf trom L. T., they said 
they had stolen the cow and calf, they have stolen it from S of 
Jailpur, they had stolen a goat in Belkin and sold it” was inadmis- 
sible. The only fact about the cow and calf which was admissible, as 


~ 
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distinotly relating to the discovery of these animals at A’s, was that 
they sold it at Madan to him. As to the goat there is nothing to 
show from the constable’s deposition that it was in consequence of 
what the accused told him that he found it in Chelang” pp. 049, 550. 


The explanation of Straight J. as to the meaning of S. 27, was 
followed by the Calcutta High Court’ in Adu Shikdar v. Queen 
impress, I. L. R, 11 C, 635. A police officer, deposed that the 
accused told how he had robbed K of Rs. 48, whereof he had spent 
Rs. 8 and had got Rs. 40, and that he made over Rs. 40 to him. 
It was held that the statement that he robbed K was not a neces- 
sary preliminary to thésurrender of the Rs. 40 and was inadmissible 
in evidence. The sessions judge had laid it down that, although. 
according to Straight, J. in Queen Empress v. Pancham I L.R., 4 
A, 198 and Queen Empress v. Babu Lal, I. L. R.,6 A 509 evidence 
of A’s statement that he had robbed K of Rs. 48 is inadmissible, yet 
Stuart C. Ts. opinion in the first case was in favour of its admission 
in explanation of ‘the delivery of the money, and that Queen v. 
Pagaree Shaha 19 W. R.,51 was a distinot authority. He also said 
that the confession of robbery was a necessary preliminary of the 
surrender of the money, and that it was impossible to separate 
them. The High Court based the exclusion of the confession 
- upon the ground “that no facts desposed to where discovered 
by the prisoner’s statement ‘that he had robbed K of Rs. 48, 


whereof he had spent Rs. 8 and had Rs. 402? In Queen Empress `` 


v. Commer Sahib, I. L. R., 12 M 153, the prisoner told the 
police that certain cloths had been left by him with some of 
the prosecution witnesses. The Sessions Judge was of opinion 
that the statement of the prisoner that he had left the property- 
with these persons should not be proved in evidence, but only that 
he said that certain property would be so found. The Madras 
High Court held that this view was wrong. The Court said “ the 
material words are ‘so much of such information, whether it 
amounts to a confession or not as relates distinctly to the fact dis- 
covered by it may bé proved.’ ” The reasonable construction is 
that in addition to the fact discovered, so much of the information 
as was immediately the cause of its discovery is legal evidence. 
The statement made by the prisoner in this case, viz., that he had 
deposited the cloths produced with the witnesses who delivered 
them up on demand was the prozimote cause of their discovery 
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and was admissible ‘evidence. If. he had proceeded further and 
stated they were cloths which he stole on the day mentioned on the 
charge from the complainant, that statement would not be evi- 
dence, for it would,be only introductory to afurther act on his 
part, viz., that of leaving the cloths with the witness, and on that 
ground it would not be the immediate cause of, or a necessary pre- 
liminary to, the fact discovered. The testis ‘ Was the fact dis- 
covered by reason of the information, and how much of the informa- 
tion was the immediate cause of the fact discovered, and as such a 
relevant fact” ? 


+ ' é 
This is substantially the principle on which Adu Shikdar v, 
Queen Empress, Empress v. Pancham, I. L. R., 4 A, 198 Reg. v. Jora 
Hasjı, 1 B, H. C. R., 242 were decided vide p. 154. 


The principle laid down in Queen Empres, v. Commer Sahib 
I. L. R., 12 M, 153 is easy to understand, but not so easy to apply. 
The question how much of the particular statement, made by the 
prisoner, in a particular case, falls within the test is not one upon 
which a perfect unanimity will always prevail. Indeedit may often 
depend on the wording of the statement, and is then a dangerous 
weapon in the hands of an unscrupulous police officer. Suppose a 
prisoner, on being asked about some stolen clothes, says. “The 
clothes you inquire about are with A. I leftthem with him.” Here 
. the words “the clothes you inquire about are with A” are alone 
the proximate cause of the discovery, and therefore admissible. 
But the rest of the information viz., the words “I left them with 
him” are merely introductory or explanatory, and does not further 
the discovery, and would not be admissable (Reg. v. Jora Hasji 
11 B, H. C. R., 422). But a police officer could convert the words 
of the accused and represent him as having said “I have left 
the clothes which you inquire about with A,” so as to make the 
whole statement evidence according to the Madras case. -It is 
therefore possible to change the wording of a prisoner’s state- 
ment keeping the sense intact, so as to produce a different 
result. The courts, therefore, in determining how much of a 
statement amounts to “proximate cause,’ should regard not 
only the actual words in which a statement was deposed to by a 
police officer, but also the matter of the statement. The question 
should be. “How much of the substance of the statement in 
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question, in whatever form of words it be deposed to, has led to 
the discovery or was the ‘ proximate cause’ of it.’ There is the 
greatest necessity for adopting this construction in India, owing not 
only to the wilful change of the prisoner’s statement by the police, 
but also tothe difficulty of translating accurately the vernacular lan- 
guage into English ; so that the real words and perhaps even the 
meaning of the accused have become altered. It could not have been 
the intention of the Legislature that the protection afforded to the 
prisoner by Ss. 24 to 26 should be dependant on the transposition 
of a sentence, or alteration in its composition, or on a change of 
punctuation, or on thé addition or omission of a word, owing either 
to the ingenuity of the deponent or to inaccuracy of translatior. 
In every case the courts should require the deponent to give the 
very words of the accused and in the language they were uttered, 
and should then apply the test here suggested to discover how 
much of the statement led to the discovery. 


Queen Empress v. Nana, I. L. R., 14 B. 260, the accused, who 
‘was charged under S: 411 of the I. P. C, on being asked by the 
police where the property was, replied that he had kept it and 
would show. He said he had buried the property in the fields. 
He then took the police to the spot where it was concealed, and 
pointed out the place to the police, and said he had buried it there, 
He then with his own hands disinterred the earthern pot in which 
the property was kept. The court held that “the statement by 
the accused that ‘he had buried the property in the fields’ dis- 
tinctly set the police in motion, and led to the discovery of the 
property. But the statement that ‘he had kept it,’ the pr operty, 
is not necessarily connected with the fact discovered, and was 
therefore not admissable.” Vide page 265: In this case, as in 
Queen Empress v. Commer Sahib I. L. R., 12 M, 158 the court 
remarked that upon the question as to how much of the information 
which led to the discovery was admissible, there appeared to be 
little or no difference in the views of the several High Courts in 
Reg. v. Jora Hasji, 11 B, H. C. R., 242 Queen Empress v. Commer 
Sahib I. L. R., 12 M, 153 Queen Empress v. Babu Iall 1. L. R., 
6 A, 509 and Adu Shikdar v. Queen Empress, I. L. R., 11 C, 685.. 


Whether it amounts to a confession or not.—The words in S. 27 
“whether it'amounts to a confession or not” are to be read as 
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qualifying the words “information ” in the immediately preceding : 
context, and not the words.“ so much” and the effect is that, 
though ordinarily a confession of an accused person, while in cus- 
tody, would be wholly excluded, yet, if in the course of such 
a confession information leading to the discovery of a relevant 
fact has been given, so much of the information as distinctly led 
to this result may be deposed to; though as a whole the statement 
would constitute a confession which the preceding sections are 
intended to exclude (Reg. v. Jora Hasji, 11 B. H. C. R., 242, 245 
Per West J.) 
“BR. H. MONNIER. 


NOTES OF CASES. 


Bombay Burmah Trading Corporation, Limited v. Frederick 
Yorke Smith, I. L. R, 19 B. I.P. ©. Theargument ofthe appellant in 
this case was mere quibbling, and of course, was not allowed to succeed. 
The Appellant Company, in consideration of the transfer of the goodwill 
of an extensive and valuable business by Wallace, -allotted to him 100 
paid up shares and agreed among other things to pay an extra dividend 
to him and his executors or administrators. Wallace having died, the 
executor to his will through his attorney took out letters of administra- 
"tion with the will annexed from the Bombay High Court, and the Com- 
pany, in recognition of his title, noted the letters of administration on the 
register, but the shares stood in Wallace's name. The executor had paid 
all debts on the estate. The Company felt aggrieved by his not distri- 
buting the estate including the shares-at once amongst the beneficiaries, 
‘and they complained of the supineness of the beneficiaries in not asking 
for their rights at once. The complaint however was not based on 
charity, but on the selfish desire of seeing the end of their liability to 
pay the extra dividend to the ‘executor’. Since the charity of the 
executor and the beneficiaries would not help its own selfishness, they 
tried to make the Jaw do so. In answer to the execntor’s claim for the 
extra dividend they proposed the following riddle : “Mr. Wallace does 
not hold the shares becanse he is dead; the executor does not hold them 
too because his name is not on the register”. To which the Lords of 
the Privy Council propounded the following easy answer: “The execu- 
tor docs hold the shares’ because he is executor ; you may if you like put 
his name on the register. But whether you will or not, you must pay 
the preferential dividend”. 
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Dave Janbai and Bai v. Sale Mahomed, I.L. R,19 B. 10. We 
suspect that Farran J. is guilty of a quibble in this case though 16 was 
perpetrated in furtherance of justice. S. 608 C.C. P. gives powers to 
“the court admitting the appeal” to the Privy Council to stay execntion 
of the decree appealed against for good grounds. The learned Judge 
propounds that the court admitting the appeal merely means ‘ the court 
vested with the power to admit the appeal ' and not the court which 
admits or rather has admitted the appeal. Surely the words in the 
former part of the section. “ Notwithstanding the admission of any 
appeal” are reasonably sufficient to show that the section deals with 
stay of execution only subsequent to the admission of the appeal. But 
was this artifice or rathér artificial construction necessary in the case ? 
Could it not: be held that express statutory provision is not necessary to 
authorise a court to stay its own proceedings in execution of its decree 
for good reasons, and that the presentation of an appeal to a superior 
tribunal may constitute such a good reason? 


Gangaram Kushaba Rangole v. Narayan Babaji Rangole, 
I. L. R, 19 B. 32. If men put their heads together, they gain in wisdom ; 
but if they put their hands apart they may gain money. An agreement 
to refer to arbitration must be paid for under the Stamp Act; butif those 
who agree separately authorise the arbitrator to arbitrate, none of the 
letters in itself is an agreement to submit to arbitration, or liable to 
taxation. But all to gether constitute a valid agreement to submit to 
arbitration and an excellent device to circumvent an unfriendly tax. — 


Alagappa Chetti v. Vellian Chetti, I. L. R, 18 M. 33. We 
think the Code of Civil Procedure is singularly defective in not contain- 
ing provisions for suits by or against certaiu persons as representing 
others. Except section 30, which only applies where the parties are 
numerous, there is no provision of the kind we are speaking of, Whether 
it is the manager of a Hindu family competent to represent the other 
members or the Karnavan acting on behalf of the Tarwad, the Code 
contains no rules laying down the procedure to be adopted. If suits 
have been instituted by them and they have failed, the decisions 
have been held to have the force of res judicata in subsequent suits by 
the other members. But curiously enough, while the Karnavan’s suit 
is not liable to be disntissed because the junior members are not parties 
the suit by the Manager, it is said, cannot stand if the other members 
are not added as parties. The Code contains no provision requiring the 
dismissal of a suit for nonjoinder of certain parties. Certain rules have 
been adopted from the procedure of the English courts like the one in 
question that a suit by some when several have joint interests shall not 
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be sustained. But such a rule, it appears to us, should be restricted 
within reasonable limits, as by holding: that when those that sue are 
authorised by law to represent others of the family, such right of repre- 
sentation shall dispense with the necessity of a formal joinder of those 
others. Ib should ow the other band be added, that the persons suing 
should formally make it appear that they are suing as such managers. 
We have made the above observations with reference to the case under 
notice, as we cannot help thinking that the application of a technical 
rule beyond the length that reason would sanction, has defeated justice. 


Moiden Kutti v. Beevi Kutti Ummah, I. L. R, 15 M. 38. The 
compromise of a doubtful claim by the adult members ofa Tarwad seems 
to us to be binding on the other members. They can of course impeach 
it for fraud, failing which they have loyally to submit to the arrange- 
ment. What we cannot understand is the decision that some of the 
junior members who became majors within three years prior to suit are 
barred because certain other members who were minors at the date of 
the compromise have since become barred. It seems odd that if the 
compromise by the adult members can be impeached by the juniors, the 
fact that some of them have allowed themselves to become barred, should 
stand in the way of the others recovering. We have elsewhere shewn 
this interpretation of S. 8 of the Limitation Act to be questionable. See 
4M. L. J. 


Namasivayam Pillai v. Nellayappa Pillai, I. L. R, 18 M. 43. 
This case is an application of the principle that equity regards that as 
done which ought to have been done. Upon the finding of fact that the 
plaintiff’s sale was only nominal, there was no question of law for deci- 
sion. But assuming that there was a real sale with notice of a prior 
contract to sell to the 3rd defendant, the latter was entitled to resist the 
plaintiff’s suit for possession, if he could get specific performance of his 
contract. He was not barred at the date of suit, but would become 
barred at the time of judgment, if he sued for specific performance tlien. 
That introduces a difficulty in the case which is not satisfactorily answer- 
ed by the learned J udges. Tt seemsto us thatthe fiction that equity 
regards that as done which ought to have been done, should not be 
pushed beyond the limits justifying the fiction. If the person having 
the benefit of the contract to sell has taken no steps to obtain the sale 


till he is buried, the law must prevail, See Swain v. Agnes 21 Q. B. D., 
289 and 5 M. L. J, p. 6. l 


Gurulingaswami v. Ramlakomamma, I. L. R, 18 M. 53. This . 
was a case of adoption of an only son given by his widowed mother. The 
learned Judges applied the principle of stare decisis and refused to dis- 
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| turb a long course of decisions. They were also of opinion that such an 
adoption was valid. The High Courts are divided on this question and 
much learning has been expended upon it. It would serve no useful 
purpose to discuss the question here. We would desire to point out 
that there is reason to think that the Hindus regarded adoption to a 
considerable extent, as a secular act, and the transference of a boy from 
one family to another, however much to be deprecated from the point of 
view of the giver when the boy is an only son, cannot be regarded as in- 
valid. Their lordships also lay down the rule that aremote reversioner 
may sue for a declaration that an adoption is invalid when the nearer 
reversioners collude or have concurred in theadoption. Ifa reversioner 
who is only a possible successor can sue, there is no reason except the 
‘willingness of the nearer reversioner to sue, why the remote rever- 
sioner should not. 


Sangu Ayyar v. Cumarasami Mudaliar, I. L. R, 18M. 61, 
We have tried to extract some principle out of this decision, but have 
been unable to do so. If the first purchaser did not pay the considera- 
tion, the vendor would have a right of action for the money. Ifhe 
allowed his vendor to remain in possession of the property, their lord- 
ships do not say that he and his purchaser the plaintiff were estopped 
from disputing the sale by the person in possession to third persons. It 
seems to us that the mere possession of the original vendor is not suff- 
cient to raise the estoppel. The plaintiff had paid value for his purchase, 
and it seems hard that because he set up a false attornment of the de- 
fendants he should be held disentitled to recover. Ifthe suit was based 
upon the lease only and it was false, the court would be right in dis- 
missing the suit, But we confess the Judgment isa mixture of many 
things and we are at a loss to say what exactly the decision was except 
that the appeal was dismissed with costs. 


Queen-Empress v. Ishri, I. L. R, 17 A. 67. Under the Criminal 
Procedure Code of 72, the Appellate Court had the power to order 
security to keep the peace. We are unable to see why the language of 
section 489 of the old Code Empress of India v. Kamta Prasad, I L. R, 
4 A. 212 has been changed so as to deprive the Appellate Court of the 
power. Section I06 of the present Code has dropped the reference 
to the Appellate Court and S. 423, which enumerates the powers of the 
Appellate Court, does not specify the power to order security for keeping 
the peace. There can therefore be no doubt as to the correctness of the 
ruling of the learned Judges. See also I Madras Law Journal, p. 252. 


Although fine instead of imprisonment cannot be regarded as an 
enhancement of the sentence (see I Madras Law Journal, 194) if the 
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imprisonment awardable on default of payment of the fine added to the 
substantive sentence of imprisonment be in excess of the period of 
imprisonment inflicted by the original court, the action of the Appellate 
Court is. illegal. i 


Dwarka Das v. Rameshar Prasad, I. L. R, 17 A. 69. One is 
struck with the paucity of decisions in the English courts on questions 
of the kind dealt with here. The system of administration of justice 
which renders it possible for litigats to lose their cases because of some 
defect in the mode of valuing their suit or appeal, is not by any means a 
satisfactory one. The valuation of a suit depends upon the nature of 
the prayer. Where a claimant asks for a dgclaration of his title to 
property under section 283 of the Code of Civil Procedure whether 
against the decree-holder alone or against the decree-holder and the 
judgment-debtor, the value of the property is the value of the subject- 


-. matter of the suit. If the claimant on the other hand asks for a declara- 


tion against the decree-holder that the property is not liable to be 
seized in execution of the decree the amount of the decree, or in case the 
property, is less in value than the decree amount the value of the pro- 
perty itself, is the value of the subject-matter of the suit. The question 
it seems to us does not depend upon who is the defendant, whether the 
decree-holder alone or the decree-holder and judgment-debtor together, 
The same principle of decision would apply in determining the valuation 
of a suit by a decree-holder under section 283 of O. P. Code. 


Amanatunissa v. Bashivunnissa, I. L. R, 17 A. 77. We doubt 
whether the order of remand under S. 562 was correct. We con- 
ceive that the learned Judges should have simply called for findings on 
the remaining issues. The question whether the widow was rightfully 
in possession in exercise of her right of hen for dower was not a pre- 
liminary point in the sense in which that expression is used in the Code. 
The preliminary point as contradistinguished from the merits as spoken 
of in the Code would seem to relate to a point of adjective law; see 
Syed Muzhar Husein v. Bodha Bibi, 22 I. A. 


A Mohammedan widow, unless the dower is charged upon the inherit- 
ance by agreement of her husband or consent of the heirs, is not entitled 
to retain possession of the property as against them, but can only sue the 
-other heirs of her husband besides herself, for contribution. The len 
affects the property in the hands of the heirs, but does not operate to 
transfer the possession to her. 


Quarsen vs. Mammen, I. L. R, 17 A. 87. We are glad that the 
learned Judges in this case have expressed their disagreement with the 
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rule of English law that a custom to have validity must. always beim- 
memorial. To apply such a principle generally to this country would be as 
observed by the learned judges to destroy many customary rights of 
modern growth in villages and other places. The true principleis that a 
custom should be immemorial where it is at varianeé with the established 
general law, but where the law itself has to be gathered by ascertaining 
the usages of particular tribes or localities, the condition of immemo- 
riality is a much too stringent requirement. ; 


Janbi Kuar v. Saruprani, I. L. R, 17 A. 99. The'Calcutta High 
Conrt stands alone in not eztending the operation of section 283 to sure- 
ties in the Appellate Coyrt. The force of S. 583 in directing the execu- 
tion of the Appellate decree “according to the rules prescribed for the 
execution of decrees in suits ” does not appear to have been realized by 
the Calcutta Judges. We are in complete accord with the reasoning and 
conclusion of Edge C. J. and Bannerjee J. in this case. 


Badiunnissa v. Shamsuddin, I. L: R, 17 A. 108. Article 179, 
clause 2, of the Limitation Act, is perfectly clear. A great deal of jadi- 
cial ingenuity has been exercised in its construction. We have pointed 
out elsewhere that effect shouid be given to the plain meaning of the 
words. We welcome the decision of Bdge C, J. & Bannerjee J. as 
adding strength to our view.that where there is an appeal though as 
. to a portion only of the subject-matter of the suit, the date of the appeal 
decree is the starting point of limitation for an application, for execution. 
They try to distinguish certain earlier cases, but we are not sure that 
there is any distinction in principle. 


Krishnsawamy Aiyangar v. Rajagopala Aiyangar, I. L. R., 
18 M, 73. Several questions of interest have been decided in this case. 
In the face of the tendency of some of onr judges to shut out argument 
by’ technical devices, it is satisfactory to observe Muthusama diyar and 
Best, J.J., laying it down that the opinion expressed by a vakil in the 
course of the argument adversely to the claim of his client is not bind- 
ing upon him. There is no doubt the high authority of the Privy 
Council for this position. Jotendramohun v. Ganendramohun Tagore 18 
W. R, 367. But perhaps there is reason to fear that another bench 
might have made a different pronouncement. 


Another question decided was as to the right of appeal from a pre- 
liminary decree for partition. The learned judges hold in favour of the 
right. The majority of the Full Bench of the Calcutta Court have ex- 
pressed the same view. See Dulbin Golap Koer v. Radha Dulari Koer 
I. L. R., 19 C, 463. In discussing that case, we made certain observations 
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pointing out certain difficulties in accepting the view. See 2. M. L. J. 
396. Wedo not propose to press our doubts against the authority of 
both the High Courts, as the view they have adopted is certainly the 
more convenient one. f 


But the decision on the next question, we find it difficult to accept 
loyally. Their Lordships, hold that if a member of a Hindu coparce- 
nary sells his share of the family property, the salc-proceeds realised by | 
him become copareenary property in which the other members are euti- 
tled to a share. Their Lordships admit that there are decisions whose 
authority they donot impugn that when a coparcener’s share is alienated, 
the alienor ceases to be a coparcener, quoad tlfe property so alienated 
and the coparcenary is thereby determined pro tanto, But they say 
that it does uot follow from this that the sale-proceeds, when retained 
by the coparcener, cease to be coparccnary property. We would how- 
ever ask if the other members are entitled to share in the sale-proceeds, 
it would be manifest mjustice to deny to the alienating coparcencr a 
share inthe property unsold. But ex-concessis, the share alienated 
has ceased to be coparcenary property and the shares unalicnated can- 
not be coparcenary property likewise. But apart from this reasoning 
we must confess to a certain difficulty in the case. No member of a 
coparcenary (except the father) can at his own will effect a partition 
from the other members without their consent, unless by a decree of 
court. If he cannot directly make a partition, can he do so indirectly 
by selling his share? There is no question of creditor's equity, for all 
that required is the separation of the property obtained by the purchaser 
and not a scverance of the coparcener from the family. But it seems to 
us that the only logical position is that the sale-proceeds are the separate 
property of the seller, unless of course he has put them in the joint 
family stock. The money that the seller obtained was the property of 
the purchaser. Ifthe latter made a free gift of it to one of the coparceners, 
it would be his self-acquisition. If he gave it in lieu of property belong- 
ing to the family, the substitute would partake of the character of the 
property alienated. But the purchaser gave the money in lieu of tho 
coparccner’s share which, at the moment of alienation, has to be viewed 
as his separate property. The sale-proceeds must therefore be tho 
separate property of the seller. Having sold his share he cannot claim a 
share in the remainder of the estate. And it stands to reason that he 
should not be made to give up to the members of the family any shares 
in the sale-proceeds. i 


Damodara Mudaliar v. The Secretary of State for India, I. L. 
R., 18 M, 88. This decision inyolyes a very important question of 
9 
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principle. We are not sure thatthe decision is in consonance either 
with S. 70 of the Contract Act or with the principles of English Law. 
If the law be not as the learned judges have laid down in this case, we 
have no doubt that it should be so. Government ryotwari villages and 
a part of a Zemindari are irrigated by a tank owned by the Government 
and the zemindar in common. The tauk is badly in need of repair and 
the estates of both suffer in consequence of the deficiency in the capacity 
of the tank. The zemindar like the dog in the manger would not move. 
Are the Government to allow their lands to suffer for want of sufficient 
water. If the repair is to be done, the outlay has to be made upon the whole 
tank. The Government cannot benefit their own lands without benefit- 
ting the zemindar at the same time. The tank cannot be divided and 
the repairs confined to the portion of Government. Under these circum- 
stances are the Government entitled to claim contribution from the 
zemindar in respect of the necessary outlay for repair? The judges 
answer “Yes.” The English cases do not countenance the decision. It 
is difficult to say that S. 70 covers the case, though it covers cases out- 
side the scope of the English cases. Can it be said that the Government 
lawfully did the repair for the zemindar? The Government could not 
avoid benefiting the zemindar. They intended to benefit themselves by 
the repair. The section seems to suggest that a person doing a thing 
should have no interest himself in the doing of it. So far as the enjoy- 
nent of the benefit of the act is concerned, the section does not make it 
a condition of liability, that the person enjoying should have the option 
of enjoying it or nof, For illustration (b), which refors .to the Saving 
of property from fire does not refer to any option on the part of the 
person benefitted of accepting the service or not. Although therefore 
the fact of the zemindar having enjoyed the benefit is sufficient, notwith- 
standing he has no choice in the matter, we cannot bring ourselves to 
believe that the repair was lawfully done by Government for the zemin- 
dar. Suppose instead of the act, merely amounting to repair, it was a 
considerable improvement of the tank, the act would still be one lawfully 
done and the zemindar would have to pay contribution, notwithstanding 
the fact that his resources were unequal to the large outlay on the im- 
provement. It seems doubtful whether S. 70 can apply to the case, 
But we are bound to add that the decision is just. The Contract Act 
is not exhaustive and Indian Courts are bound to decide according to 
equity and good conscience in the absence of a statutory provision 
Where an act necessary for the prescrvation of property is done by one 
of two joint owners, withont the consent of the other, and the other 
enjoys the benefit of the act, the law should direct contribution to be 
made, 


PART JV. THE MADRAS LAW JOURNAL. 145 


Veerama v. Abbiah, I. L. R., 18 M, 99. The point involved in 
this case is a vegata quaestio with the courts in India. We quite agree 
with the conclusion arrived atin this case, but we cannot adopt the 
reasoning. It seems to us that their Lordships have overlooked the 
peculiarity of the language of S. 7 and the Privy Council cases bearing 
upon Ss. 1l and 12 of Act XIV of 1859 (1 I. A. 167 and 3 I. A. 7) are 
not entirely in point. S. 4 of Act XV of 1877 subjects the periods pro- 
vided in the schedule to the provisions of Ss. 5 to 25. S. 7 being among 
them, the periods provided by the Act are subject to the rule of disability 
contained in that section. S. 4 does not say that the periods provided 
by other enactments are not subject to the provisions of Ss. 5 to 25. The 
periods of other enactments therefore special or ‘local, which are saved 
by 8. 6, even though at variance with the periods in the schedule to the 
Act, may or may not be subject to the rule contained in 9. 7, There is 
nothing in 8. 4 which settles that question. If the language of S. 7 
were perfectly general, applicable to all suits whether specified in the 
schedule or not, the question might arise whether the periods of special — 
enactments are subject to the provision of S. 7 and the answer would 
depend upon the fact whether the language of special enactments and 
the nature of their provisions expressly or impliedly preclude the applica- 
tion of S. 7. This was the question which the Privy Council determined 
in the cases above referred to having regard to the language of the special 
enactments. The language of Ss. Jl and 12 of Act XIV of 1859 was 
perfectly general and the Privy Council answered the question of the 
applicability of those provisions to the special enactment in the negative 
as the nature of those special enactments raised an implication against 
the applicability, But 8. 7 of Act IX of 1871 and the same section in 
Act XV of 1877 are so worded as to limit the exception of disability 
only to the periods provided inthe 3rd column of the 2nd schedule to the 
Act. Mark the words in 8. 7 “as would otherwise have been allowed 
from the time prescribed thereof in the 3rd column of the 2nd Schedule 
hitherto annexed.” ‘These words render S. 7 inapplicable to any other 
enactment. And the difficulty felt by the learned judges does not arise 
in this view. Limitation being a creature of statute, the exception of 
disability must also be a creature of statute. There is no principle out- 
side S: 7 which prevents the period of 30 days specified in S. 77 of the 
Registration Act from running. If we are right in the above reasoning, 
the applicability of Ss. 5, 12, 13, 14, 15, 17, 18, 19, 22, 23, 24 and 25 
may have to be determined by considerations other than those appli- 
cable te S. 7. 


~ 
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| SUMMARY OF RECENT CASES. 
Thomas Warne Lemmon v. Walter Webb, 1893, A. C, 1. The 


owner of land which is overhung by trees growing upon his neighbour’s 
land is entitled without notice, if he does not trespass on his neighbour's 
land, to cut the branches so far as they ane though they have 
done so for more than twenty years. 


The decision of the Court of Appeal (1804, II ch. 1) aane 
The guestion was raised in this case whether a right cannot be acguired 
to the land, (or rather the space) over which the trees hang or to their 
overhanging either under the Statute of Limitations or by prescription ; 
and this question is thug dealt with by. 


Lord Herschell.—The trees, of course, grow from time to time, and 
their state each year is different from what it was the year before. The 
same remark applies to the suggestion thata prescriptive right has been 
obtained. The tree of to-day is not in the condition in which it was 
twenty years ago, It would be idle to suggest that'the right gained at 
any time was the right to have the tree there in the condition in which 
it was twenty years before, and that it was only open to the adjoining 
owner to put back the tree into the condition in which it then was. The 
removal of what had grown in the meantime would, of course, be almost 
always, if not always, completely destructive of the tree. It seems to 
me impossible to say, in a case of this description, that a right is gained 
either by the Statute of Limitations or under the ordinary law of. pre- 
scription. 


Elizabeth Thorne v. Stephen Cann, 1695, A. C, 11. Where the 
purchaser of the Equity of redemption of mortgaged property, gets a 
transfer of one of the mortgages to which the property is subject under . 
circumstances which show: an intention to keep the mortgage alive, it 
does not merge, but enures to the benefit of the purchaser of the T Equity 
of redemption. 


S. purchased the Equity of redemption of certain properties from 
the trustee in bankruptcy of the properties of P. and when pressed by 
one of the mortgagees of the property for payment was negotiating with 
C for transfer of the mortgage. In the meantime he had obtained money 
from X, paid off the mortgagee and got from the mortgagee an assign- 
ment of the debt in his own name. Subsequently on receipt of money 
from L, he transferred the mortgage to him. In a contest between C 
and a subsequent mortgagee, 


Held that the purchasers of the mortgage by C did not merge the 
security in the Equity of redemption and that C had all the right of the 
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mortgagee whose mortgage has been paid off (Cf. S. 101 of the Transfer 
of Property Act.) 


Per Lord Macnaghten :—Nothing, I think, is better settled than this, 
that when the owner of an estate pays charges on the estate which he is 
not personally liable to pay, the question whether those charges are to be 
considered as extinguished or as kept alive for his benefit is simply a 
question of intention. 


Adams v. Angell, 5 Ch. D, 634, approved. 
Toulmin v, Steere, 3 Mer. 210 distinguished and reflected on. 


North Wostern Bank, Limited v. John Poynter, Son, & Mac- 
donalds, 1895, A. C, 56. A pledgee may paft with the possession of 
the goods pledged for a limited purpose without thereby losing his rights 
under the contract of pledge and it makes no difference whether the 
person to whom possession is so transferred be the pledgor himself or 2 
third party. 

A pledged a bill of lading to B and obtained from him an advance 
thereon. Under the contract of pledge B was given a power of sale of 
the goods for which the bill of lading had been taken and in exerci- 
ing that power he handed back the bill of lading to A, authorising him 
to sell the goods, with a letter in the following terms. “In considera- 
tion of your undertaking to deal with the merchandise in the manner 
hereinafter specified we transfer to you as trustees for us the bill of 
lading... sisetetsorssecenceecesoeeeee WO further authorise and empower 
you to tes ts WA ore for ie sale of the merchandise on our behalf 
in the ordinary course of business and we expressly direct you to pay the 
proceeds of all such sales to us.” 


Held that B’s security was not affected and that he was entitled 
to the proceeds of the cargo as against the diligence of the general cre- 
ditovs of A. l ' 


Shelfer v. City of London Electric Lighting Co., 1895, 1 Ch. 287 
Section 2 of Lord Cairn’s Act (21 & 22 Vict. O. 27), which enacts that 
‘fin all cases in which the Court of Chancery has jurisdiction to enter- 
tain an application for an injunction......... against the commission or 
continuance of any wrongful act............ it shall be lawfal for the same 
Court, if it shall think fit, to award damages to the party injured either 
in addition to or in substitution for such injunction............ ” does not 
alter the settled principles by which Courts of Equity have always inter- 
fered by way of injunction. In cases of continuing actionable nuisances 
generally, the Courts ought not to exercise the discretion of giving 
damages in lien of injunction, 


t 
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The exceptional circumstances which may justify the exeroise of 
such a discretion so far as they are capable of any definite specification 
are thus stated by A. L. Smith L. J. 

“In my opinion, it may be stated as a good working rule that— 

| (1) If the injary to the plaintifi’s legal rights is small, 

(2) Andis one which is capable of being estimated in money. 

(3) And is one which can be adequately compensated by a small 
money payment. 

(+) And the case is one in which it would be oppressive to the 
defendant to grant an in junction :— l 

then damages in substitution for an injunction may be given.” 

Inre Hamilton,’ Trench v. Hamilton, 1595, 1 Ch, 373. &. H, 
made a bequest in the following terms :—“ I give bequeath and appoint 
to my dear nieces Mrs..Gascoigne and Lady Ashtown the sum of £2000 
apiece for their sole and separate use and to be independent of their 
husbands, and I wish them to bequeath the same equally between the 
families of my nephew Silver Oliver and my dear niece Mrs. Packenham 
in such mode as they shall consider right.” 

Held that this constituted no trust of legal obligation and where 
there is a gift purporting to vest the subject of the testator’s bounty 


4 


in the legatee absolutely and for his own benefit the interest of the 
legatee is not to be reduced to a life interest, and a precatory trust 
is not to be created, merely by an expression of the testator’s wish that 
the legatee shall, by will or otherwise, make a disposition in favour of 
others which could equally be effected by the legatee through his bene. 
ficial ownership. ; 


Smith v. Wallace, 1895, 1 Ch, 385. In a deed of agreement to sell 
some leasehold property, there was a clause that if the purchaser should 
‘take any objection either with respect to the conveyance or with respect 
to certain other matters mentioned therein or otherwise, which the vendor 
was unable or unwilling to remove or comply with, and should not with- 
draw the same within 7 days after being required so to do, the vendor 
may by notice in writing rescind the agreement. The purchaser raised 
some very substantial objections which the vendor was unwilling to 
remove and the purchaser did not withdraw them within 7 days after 
being required so to do. The vendor did not however rescind the 
agreement and in spite of the repeated notices from the purchaser to 
‘decide one way or the other, he went on delaying and at the same time 
opened negotiations with a third person for the purchase of the property. 
The purchaser waited till after four or five days of the time fixed for 
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the completion of the purchase and then instituted a suit for return of 
the deposit. Thesvendor denied that he had determined to rescind and 
put in a counter-claim for specific performance. 


Ield-—that a vendor's power to rescind may be exercised only in 
- good faith arid that the defendant by his conduct has deprived himself 
. Of his election to affirm the contract and that the plaintiff was at liberty 
to treat it as rescinded and was entitled to the return of his deposit. 


Per Romer J :—A vendor is in every case bound to exert himself in 
good faith and with due diligence, so that the contract may, so far as he 
is concerned, be carried out at the date fixed for completion. Andif he 
has shown want of good faith and of due diligence, he cannot properly 
say that at the date fixed for completion he was able, raog, and willing: 
to carry out the contract in his part. 

Scobie 1. Collins, 1895, 1 Q. B, 375. T. P. a mortgagor was in 
possession of the mortgaged premises and the mortgage deed contained 
an attornment clause to the effect. “And the said T. P. doth hereby 
attorn and agree to become tenant to the said A. H. of the said heredi- 
taments, and premises hereby conveyed at the yearly rent of 5001., to be 
paid and payable by two equal half-yearly payments on the 26th of 
September and the 26th day of March in every year whilst he shall be 
permitted to reraain tenant of such hereditaments and premises.” He 
regularly paid interest during his life-time and died intestate. His 
heir-at-law entered into possession of the mortgage premises and con- 
tinued to pay interest under the mortgage but subsequently became 
bankrupt. The mortgagee distrained for arrears of rent as landlord 
under the attornment clause. In a suit by the trustee in bankruptcy 
for the proceeds of the distress:— 

Held—that the o#iginal tenancy was determined by the death of the 
mortgagor, that the mere payment of interest by the heir-at-law who 
had not attorned did not create a tenancy aud that the cistos was 
therefore illegal. 

Per Vaughan Williams J. = mortgagor in possession is not neces- 
sarily more than a tenant on sufferance, and occupation and payment of 
interest necessarily connected with the mortgage is not necessarily refer- 
able to a tenancy other than a tenancy on sufferance. I think it is 
tolerably clear that the occupation by the bankrupt was to his know- 
ledge an occupation subject to the right of the mortgagees ; but I am 
afraid I cannot find that he ever attorned tenant or that the evidence 
shows he knew he was tenant. It is unfortunate for the mortgagees 
that the receipts were not given as for rent. My judgement must be for 
the plaintifffor the amount realized by the sale, 
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Moore v. Vestry of Fulham, 1895; 1 Q. B. 399; On the 19th 
September 1893, the defendants issued a summons un¥erthe Metropolis 
. management Acts, against the plaintiff returnable on the 3rd October, 
to recover his proportion of certain street improvement expenses alleged 
to be due from him.as owner of premises abutting on the street inthe | 
`- district of the defendants. On the 2nd of October the plaintiff paid up 
the demand in the mistaken belief that his property abutted upon the; 
road. On the case coming on for hearing on the 3rd it was adjourned’ to 
the 24th at the request of the defendants. In the meantime the plaintiff 
discovered his mistake and demanded repayment of the money: The 
replied that as the mongy had been paid they would get the summons ~ 
withdrawn. And on the day of final hearing by leave of the magistrate 
the summons was withdrawn | in tho absence of the plaintiff. The 
plaintiff now sued the defendants as for the money paid under a mis- 
take of fact. 


Held that as the money had been paid under compulsion of legal 
process, it could not be recovered. 


Lord Halsbury, states tlie reason of the rule of law thus:—The 
principle of Jaw has not been quite accurately stated by counsel for the 
apellant, because the -principle of law is not that money paid under a 
judgment, but that money paid under the pressure of legal process 
cannot be recovered. The principle is basel upon this, that when a 
| person has had an opportunity of defending an action if he chose, but 
has thought proper to pay the money claimed by the action the law will 
not allow him to try ina second action what he might mane set up in 
the defence to the original action. 


Of the other two Lords L. J. Lindley and L. J. Smith who joined in 
the decision of this case, the former put the reason of the rule rather on 
the ground of estoppel. He said “ The money there was paid after a writ 
to recover it had been issued and served, and after an appearance had 
been éntered. But what does that mean? It means this, that tbe de- 
fendant says in substance to his opponent, ‘I do not intend to fight you, 
I will pay rather than fight. If he chooses to take that course he can- 
not back out of it whether he discovers that he has mane a mistake or 
does not.” , 

In re Hanekins.—Ba-parie Troup 1895, 1 Q. B., 404. Ona an appli- 
cation for a receiving order, where the pctitiouing creditor's debt is 
founded upon a judgment obtained by him against the debtor, the eourt 
is not bound by that judgment but can go behind it, though as between 
the parties if is binding for any other purpose. If the judgment had 
been obtained upon a compromise, thc court has power to look at the- 
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compromise and-all the facts which led up to it and reject the debt as not 
being a good petitioning creditor’s debt, if it finds that the compromise 
although not fraudulent, was unfair and unjust. So held by Lord Esher 

M. R. and Lopes, L. J.. Rigby L. J. dissenting. l 


Per Righly L. J.—Undoubtedly, ifa debt has been obtained by 
fraud, it is notin truth and reality a debt atall; it is not really due 
from the debtor to the creditor. But, according to my reading of the 
decisions, the doctrine stops there. I find no jurisdiction on the part of 
the court of Bankruptcy to inquire into the fairness or reasonableness, 
for instance, of a compromise, provided that that compromise is not 
tainted with fraud. è 


Henderson and Co., v Williams, 1895, 1 Q. B., 521. The owner 
of goods lying at a warehouse was induced by the fraud of F. to instruct 
the warehouseman to hold the goods to the order of F. The warehouseman 
accordingly transferred the goods in the name of F. and placed them at 
his disposal ; F. then sold the goods to an innocent purchaser who, before 
paying the price, obtained a statement from the warehouseman that 
he held the goods at the order of the purchaser. The fraud was after- 
wards discovered and the warehouseman refused to deliever the goods. 
In an action by the purchaser against the warehouseman :— 


Held that the warehouseman was estopped from impeaching the 
title of the purchaser by his attornment to him and that the measure ot 
damages for the conversion made was the market value of the. goods at 


the date of the refusal to deliver. 


Per Lord Halsbury Where ‘the true owner of goods has enabled 
another to hold himself out as the owner in such a way as to make an 
innocent purchaser enter into a contract, he cannot afterwards set up 
his title against that of the purchaser. 


Kingsford v. Merry, (1 H. & N. 503), discussed. In that case there 
was neither such holding out, nor, in fact, a contract. 


Per Lindley L, J.: Quere: whether the facts are distinguishable 
from those of Kingsford v. Merry. (1 H. &.N, 503.) 
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MISCELLANEOUS. 


We beg to acknowledge with thanks the a of the following 
legal publications : :— 


- The Harvard Law Review for April (in eachange).. 
The Canada Law Journal for April (in echange) 
The Green Bag for April (in egchange). 

The Canadian Law Times for March (in exchange). 


Rules of Practice—Sometime back we were informed that the High 
Court of Madras directed Mr, Cowie to revise and arrange the Criminal 
Rules of Practice. We do not know whether the work has been done: 
But if it has not been completed, we would ask the High Court to invite 
suggestions from the profession as to any desirable additions to the ex- 
isting rules. We would ourselves suggest a rule that all original judg- 
ments of Criminal Courts should have a list annexed to them of the 
documents filed and the witnesses examined like the original judgments of 
Civil Courts. The absence of such a list has caused considerable incon- 
. venience to the Bench and the Bar.’ 


Copies of Judgments. We would draw the attention of the Chief 
Justice to the great delay in the granting of copies of judgments to the 
parties concerned. We have spoken more than once about this: in 
these pages, and we do so again inthe hope that this paragraph may 
catch the eye of his Lordship. There is no reason why after judgments 
have been pronounced copies should not be ready in three days instead 
of after 3 months as at present. The preparation of the decree’ may 
doubtless take a little time, but as nothing in the judgment can be 
altered in consequence of the difficulty in drawing up the decree, there 
is no purpose served in the judgment being kept back to bear the decree 
company. The delay keeps the parties in ignorance of the exact position 
of their respective rights. The delay in the issuing of the decree some- 
times enables the unsuccessful party to secrete his possessions and defeat 
the claim of his opponent. No argument can be needed to show that what- 
ever delay there may be in the trial and disposal of a cause, the means 
of enforcing the successful claim should be prompt and incapable of 
evasion. Corruption among some members of the copying establishment 
in a small way throughout the country enables a successful party to 
secure what the regular machinery: is unable to secure. 


Printing Charges. These have become a necessary item of expen- 
diture in Civil Cases in the High Court, They form a considerable 
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portion of the costs incurred. Thereis no statutory provision compel- 
ling the payment of the charges, but they are levied under rules framed 
by the High Court. It may be a question whether they are at all valid. 
But there is no disposition on the part of anybody to question them, for 
printing is an obvious convenience to the Judges and the profession. 
The party is also likely to get the best return for the money he pays to 
bis pleader. But no party should be made to pay more than the actual 
cost of printing and of the necessary supervision. But oftentimes the 
party is charged more. In Second Appeals that are posted for hearing 
under S. 551, the appellant pays the entire charge for printing and if a 
notice happens to be issued the respondent ig charged a portion of 
the costs over again. There should be a refund to the appellant of the 
portion paid by the respondent, but there is not. In the case of documents 
or depositions which either party desires to have printed, he is charged 
the entire cost, and there is no refund to him of the money paid by the 
opposite party for the purchase of those papers. Asa rule, there isa 
deposit required to be made under the rules, which is a fixed sum, for the 
printing of judgments and decrees of the Courts below. If the propor- 
tion of the costs payable by the appellant exceeds the sum deposited, he 
is made to pay the difference. But if it falls short of the deposit, he 
gets no refund. These rules are hard upon the litigants, and there is no 
justification for them No litigant can be charged more than the actual 
cost, because the Government sustains loss by a portion of the printing 
charges not being realised from the respondents. We hope somebody 
responsible will look into this. 


Judgments in Letters Patent Appeals. It was a couple of years ago 
we think, that the High Court made a rule that appeals under the Letters 
Patent from the decision of a single Judge, or of a division bench of two 
Judges divided in opinion, should be presented within 30 days from the 
date of the judgment. We do not know whether it iscompetent for the 
High Court to make such arule. Perhaps an occasion may arise when 
it will be contested as ultra vires. Before that question is raised diff- 
culties have been felt in the wor ing of this rule. For, by another rule, 
a copy of the judgment appealed against is required to be produced 
before the appeal can be filed, and the copy cannot be obtained in the 
High Court, as a rule, within 30 days. The time required for the 
obtaining of the copy cannot be deducted in the computation of the 
period as the Limitation Act has no application. The delay in the pre- 
sentation of the appeal cannot be excused, for the rale does not provide 
for it, and the Act docs not apply. Rule-making of this kind is certainly 
unsatisfactory. ‘These are difficulties which should ordinarily have 
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been foreseen and provided for, Perhaps it may be said that the copy 
of judgment is not required to be presented along with the appeal, but 
only to be produced before the appeal is filed. 


Quast— Oontract.— What cause of action accrues. — A wife furnished 
her husband with money to build a house under an oral agreement that 
he would convey it to her when it was finished, together with certain 
land. After the wife’s right of action for specific performance had been 
barred, the husband sold the land, Held no new cause of action arose, 
and the wife cannot sue to recover the price of the land sold. Cooley v. 
Lobdell, 31 N. Y. Sup. 202. 

6 

The case seems analogous to the sale of a chattel by a converter 
who has had possession for the period fixed by the statute of Limitations. 
The chattel having become his, he is in effect selling his own property, 
and consequently, the original owner of the chattel cannot bring a suit for 
money had and received. Keener on Quasi—Contracts. p. 177. In this 
case the wife could not prevent the sale, and it would seem that she 
acquired no new right from it,—Harvard Law Review. 


Property—Accession.—The plaintiff made and baled hay on the 
defendant’s land under a bona fide claim of right, The defendant inter- 
fered with its removal, and the plaintiffs being replevin, held that since 
the plaintiffs took the grass in good faith, and greatly increased its 
value, the defendant making no effort to stop them, the title has 
changed, and the defendant is left to his action for the value of the 
grass. Carpenter v. Lingenfelter, 60 N, W. Rep. 1022 (Neb. 


The court follow the decision-in Wetberbee v. Green 22 Mich 311 
making a great change in value is sufficient to pass title though there has 
been no such change in substance as was required by the old rule of 
accession. ‘The other cases cited while in form actions of replevin 
were in fact for damages only, and. hence are not authorities for this 
decision. The earlier Nebraska case, Baker v. Meisch 29 Neb. 227 
involved a change from clay to bricks which might-.well go upon the 
stricter rule so that Wetherbee v. Green is the only case directly in 
point. The court dwell upon the fact of good faith which it would 
seem should not affect the question of title at all— Harvard Law Review. 


Damages.— Wages of operatives not recoverable from a contractor in 
default, Where a contractor docs not furnish mill machinery at the agreed 
time, and the owner thereby is obliged to pay wages to his operatives 
during a period of enforced idleness, held such wages are not an item 
recoverable in damages from the contractor when the workmen were 
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hired after the making of the contract, as the loss of their wages could 
not have been in the contemplation of the parties. Fraser v. Mining 
Co. 28. S. W. Rep. 714, (Texas). The court in the case reach this 
correct result that prospective profits which might have been earned 
during the period of delay cannot be recovered. But the doctrine in 
regard to wages seems to have received little consideration and not 
to be justified by authority. It is submitted that notice is given by the 
nature of the agreement itself that operatives will be under con- 
tract to begin work as soon as the machinery is in place and the loss 
of their wages to the employer therefore follows as a natural and proxi- 
mate result of the breach. This is held in New York Syndicate v. Fraser 
130 U. S. 611, a leading case which does not seem to ‘have been called 
to the attention of the Court.—Harvard Law Review 


Contracts. — Contract by heir relinquishing interest in ancestor's 
estate.—Release of right to contest will. An heir for valuable consider- 
ation made a written agreement with his ancestor, whereby he relinqui- 
shed all interest in the latter’s estate, which might otherwise in the 
future vest in him as such heir and covenanted with her, “her heir’s 
devisees’ legatees, executors, administrators,” that he would “ never in a 
manner or to any extent, question dispute or contest any disposition 
which she may have made or may hereafter make either by deed or by 
her last will and testament.” In the petition by the heir to revoke 
the probate of an instrument purporting to be the will of the ances- 
tor on the ground of incapacity and undue influence, it was held that the 
petitioner was estopped by his agreement from contesting an instrument 
executed in due form asthe willof such ancestor, whether. or not the 
testatrix had the capacity or was induced by undue influence to make it 
and that such agreement is not void as against public policy even 
though it stops the heir from contesting the will of an insane person or 
a will executed under the influence of fraud or duress.— In re Garce- 
lons Estate 38 Pac. Rep. 414, (Cal.) 


The court call attention to the difference between the rules of 
common law and equity asapplied to the sale or assignment of mere 
possibilities, such as the expectancy of an heir apparent; how at com- 
mon law such interests are not regarded as existing in a such a way 
as to the subject of a sale, or capable of passing by assignment, whercas 
in equity agreements for the sale or release of expectancies, if fairly 
made and for an adequate consideration are enforceable upon the death 
of the ancestor: Story Hq. Juris 1040 C. In holding that the contract in 
auestion isnot void as against public policy the court distinguish it 
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from agreements in restraint of marriage or of lawful trade. “The 
contract is one which concerns the parties alone, and does not appear 
to us to be against public policy.— Havard Law Review. 


Does Quast.—- Contract le for a saving P—The Wnited States Govern- 
ment gave a passing contract to the lowest bidder, after fair warning 
that the saving thus effected would be due to infringement upon a 
patent held by one Schillinger for a process of laying pavements . 


Schillinger brought an action in the court of claims, and as the 
United states permits itself to be sued only in “contract express or 
implied ” it was neccesséry for him to show that his case contained the 
elements of such an implied or quasi contract as the courts will allow to 
be included under that head. In the court of claims the decision was. 
against him, and now, on appeal, the Supreme court confirms that 
decision upon various grounds. Schillinger v. United Slates 2 Ct. of 
claims 278, 15 Sap. Ct. Rep. 85. In the first place, it is objected that the 
construction of the words “contract express or implied” has always in 
this connection been limited to cases where there was a possibility of 
inferring a contract implied in fact although the cases seem to show 
‘that it had not been thought necessary to show the fact of real contract 
but only the possibility. United States v. Great Fulls Co., 112 U.S. 645 
Great Falls Uo. v, Garland 124 W. 8,581. It is submitted that 
although the construction of a statutory phrase like the one in quest- 
ionis nota matter for strict logic, it would be better either to stop at 
real contracts or to go on to all cases of unjust enrichment, and so not 
sacrifice the right for the form of the remedy. 


It is however asserted by the court that there is no unjust enrichment 
and a case is put which though extreme, isa fair test of the principle 
“Take for illustration” Says Mr. Justice Brewar delivering the opinion 
ot the Court, “a patented hammer of trowel.” If a contractor, in driving 
nails, orlaying bricks use such patented tools does any patentright 
pass into the building and become a part of it? It is submitted that if 
the building contract were let ata low price and it were known that the 
saving was due to a patented {trowel which the contractor intended to 
use in defiance of the patentee, the owner of the completed building 
would be saved money by the violation of the patent. The Government 
says Mr. Justice Brewar is not in possession or “ enjoymentof anything ” 
of the plaintiffs, That is, nothing has passedYinto the. building; but 
what does that matter ? There may be no authority in the printed re- 
ports for the truth that a penny saved isa penny earned, but has any 
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one ever tried to controvert that saying of Poor Richard’s with success. 
And would not a penny unjustly saved weigh as much in the pocket 
and on the conscience of an honest man? It is submitted thatit would 
and that an honest Government ought to be in no better position.— 
Harvard Law Review." 


Oriminal Attempt.—In People v. Gardner (25 N. Y. Supp. 1072 
Supr. ct.) an interesting question was raised in the law of attempt. By 
the New York Penal Code, 552 “ extortion is the obtaining of property 
from another with: his consent, induced by a wrongful use of force or 
fear or under color of official right. By. S. 34 an act done with intent 
to commit a crime and tending but failing, to effect its commission, isan 
‘attempt to commit that crime.” In the actual case, a police officer tried 
to extort money froma person who was not put in fear by his threats, 
but was acting asa mere decoy to inveigle him into the commission of 
the crime. On this state of facts the court held that there was no. 
attempt as the completion of the act was in itself an impossibility since 
fear, a necessary element of the crime was wanting. 


Some objections to this decision were presented in 7 Harvard Law 
Review 435 and it has since been overruled by the court of appeals of ` 
New York in the case People v. Gardner (88 N. E. R. 1003). 


The ultimate possibility of success is not as was thought in the 
Lower Court the only test of an attempt (Qommissioner v. McDonald 5 cush 
365) but is merely one of a variety of considerations which must be kept 
in mind when the question is one of criminal attempt. Given the intent 
the problem is what constitutes the guilty act ; and the solution de- 
pends on the greater or less extent to which the deed committed is to be 
regarded asa menace to the public (1 Bish Crim. Law 737). To de- 
termine this the case must be scrutinized in various lights, Is the act 
of sufficient magnitude, is there a distinct publie policy involved, is there 
an infringement on personal or property rights, is the act near com- 
pletion in time and place, are the means adapted to the end from a 
reasonable man’s standpoint, and what that stondpoint should be,— 
are all, as well as the question of ultimate possibility of success, impor- 
tant tests by which to determine the criminal act. These considerations 
are not of course always of equal weight but shift and group them- 
selves into infinite Kaleidoscopic arrangements, on which the respective 
relations of the various rules are near stable. If the act is in its nature 
unequivocal as the procurement of counterfeiter’s dies, it will be found 
criminal more readily than if it can be easily explained on an hypothe- 
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sis of innocence (May Crim. Law § 183) and if the act merely fails 
because the intended victim. is not to be duped, as in cases of trying 
to obtain money under false pretences, the law is pretty clearly settled 
that the mere impossibility of success will not prevent the act of being 
a crime (2 Bish Crim. Law (8 End) § 488). It would seem that the case 
of extortion is closely analogous to that of false pretences and the 
decision of the court of Appeals is one which will be welcomed as 
expounding the better view upon the subject. — Harvard Law Review. 
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j 6 
INJUNCTION TO STAY PROCEEDINGS. 


‘The Specific Relief Act I of 1877 contains provisions for the 
issue of a perpetual injunction. It lays down the principles for its 
issue and specifies the cases in which it cannot be granted. S. 56 
clauses (a), (ò), and (e) specify the cases in which an injunction 
cannot be granted -to stay proceedings. Cl. (a) says that an 
injunction cannot be granted to stay a judicial proceeding, pending 
at the institution of the suit in which the injunction is sought, 
unless such restraint is necessary to prevent the multiplicity of 
proceedings. Cl. (b) says that it cannot be granted to stay pro- 
ceedings in a court not subordinate to that from which an injunc- 
`` tion is sought. Cl. (e) prohibits the issue of an injunction to stay 
proceedings in any criminal matter. There can be no doubt that 
these clauses are based upon the course of English decisions and 
more especially upon the provisions of the Judicature Act of 1878. 
' Now the first question that ocours with reference to these clauses 
is whether they do not merely prohibit the issue of an injunction 
to the court in which the proceedings are held. Do they prohibit 
as. well the party concerned from being restrained in the institution 
or prosecution of such proceedings? The prima facie impression 
derived from the language is that the clauses (a), (b), and (e) 
merely prohibit the issue of an injunction to the courts but not to 
the parties concerned. Bnt a little .consideration of the history of 
the law of injunctions in England and the nature of the remedy of 
injunction will serve to show that that impression cannot be correct, 
It may no doubt be said that if these clauses were intended to 
prevent an injunction to the parties in judicial proceedings, nothing 
would have been easier than to gay so. More especially as in 
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Cl. (e), the legislature advisedly refers to an injunction to restrain 
persons from applying to any legislative body. Butthis argument 
does. not possess much weight as itis not usual to speak of the 
stay of proceedings of the legislature and what Cl. (e) aims-at is 
the ‘prevention of the only possible form of injunction with refer- 
ence to such proceedings, namely, an injunction to restrain the 
application of a party to the legislature for the enactment of 
special private laws which private individuals could promote. 
Unless therefore reference is made to the individual promoting the 
law the provision against an injunction restraining proceedings 
of the legislature would not refer to persons applying to the legis- 
. lative body. Moreover, if from the nature of the remedy of in- 
junction and the history ofthe law upon the subject there can 
be no doubt as to the meaning of the phrase “ staying a proceeding 
by injunction” we are not obliged to adopt the prima facie mean- 


ing of the phrase. 


“Now, what is an injunction ? Snel} defines it as ‘an order of 
_a Court of Law or Equity, an order or writ remedial, the general. 
purpose of which is to restrain the commission or continuance of 
some wrongful act of the party enjoined,” llth ed.p.576. Stor 
writes p. 573. “A writ of injunction may be described to be a 
judicial process whereby a party is required to do a particular 
thing or to refrain from doing a particular thing according to the 
exigercy of the writ.’ We see that itis an order addressed to 
the party. “In granting injunctions the court operates in personam” 
Kerr on injunctions p' 6. ‘It .is a direction addressed to the party 
by the Court of Chancery whether restraining him from proceed- 
ing in a suit at law, in one of the other Superior Courts at West- 
minster or the Subordinate Courts or restraining him from doing 
a wrongful act. It may also be mandatory where it directs him 
to do something. But in all cases, it is an order in personam 
addressed to a party to the proceeding. 


In In re Artistic Colour Printing Oo. 14 Ch, D. 502 Jessel M. R, 
referring to S. 24, sub-S. 5 of the Judicature Act of 1878 and the 
words therein “that no cause or proceeding at any time pending 
in the High Court of Justice or before the Court of Appeal, shall 
be restrained by prohibition. or injunction,” said “ What does that 
mean? The court never did by injunction restain a proceeding. 


` 
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What it did was to restrain a party to a cause from going on. 
Therefore when the Act says no cause or proceeding shall be 
restrained by injunction, it means that no party shall be restrained 
from going on with his action. This is what the Act means. 
Otherwise it would seem to imply that one branch of the High 
Court has power to restrain another branch.” To quote again 
from Snell p. 579. “A court of equity in granting an injunction 
against proceedings in a court of common law was in no sense 
restraining those courts in the exercise of their jurisdiction, the 
injunction being directed only to the parties and being granted 
on the sole ground that from certain equitable circumstances of 
which the court of law had not cognizance it was against conscien¢e 
that the party inhibited should proceed in the cause. And upon 
the same principle, although the courts of one country have no 
authority to stay proceedings in the courts of another country, yet 
where the parties are within the jurisdiction, 4 court of equity will, 
ina proper case, restrain either party from proceeding in the 
foreign suit, not pretending to direct or control the foreign court, 
but consideriag the equities between the parties, and decreeing 
iv personam according to those equities, and also entorcing obedi- 
ence to their decrees by process in personam,” 


There can be no doubt therefore that the injunction to stay 
proceedings dealt with by S. 56 of the Act is an injunction to the 
party and not to any Court. The Court of Chancery in England 
never issued a writ of injunction to another Court and ib cannot be 
supposed that the Indian Legislature in utter forgettulness of the 
history of the writ of injunction sought to prohibit an injunction to 
another court. As pointed out by Jessel M. R. it was usual to 
speak of.an injunction to stay proceediugs even though by means 
of it the party alone was directed not to proceed. ‘The Specific Relief 
Act following soon after the English Judicature Act of 1873 adopted 
the language of that Act and said that an injunction to stay pend- 
ing proceedings shall not be granted meaning merely that no 
party shall be restrained from going on with any proceeding. 


There are two Indian cases in which the meaning of the phrase 
staying proceedings has come up for discussion. In Mahap Singh v. 
Chotu I. L. B., 5 4429 a suit by a tenant for a perpetual injunction 
to prevent his ejectment although he had been served with a notice 
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of ejectment under the Rent Act and his suit to contest his liability 
to ejectment had failed, was held not maintainable, the jurisdiction 
of the civil courts being excluded by 8. 56 Cl. (b). No reasons are 
given for this conclusicn. In the next case however Appu v. 
Raman, I L. R., 14 M 425 the question is considered and what 
appears to be a wrong conclusion arrived at. It was a suit brought 
in a Subordinate Court for an injunction restraining the defend- 
ants from executing a decree of a District Court. The High Court 
held that the iujunction could be granted basing the conclusion 
upon an erroneous understanding of the phrase “stay of proceed- 
ings” They distinguished an injunction to the court form an injunc- 
tien to a party not to continue proceedings and held that it could be 
granted. They pointed out moreover that as execution had not 
been applied for there was no pending proceeding to be stayed. 
The court apparently overlooked the language of clause (b) which 
refers to proceedings whether pending or not and prevents an 
injunction toa Court not subordinate to the Court issuing it. 
The District Court in which the execution was to be applied for 
was not subordinate to the Subordinate Court and the injunc- 
tion could not therefore be granted. The whole mistake of 
the Court arose from the fact of their misconceiving the import of 
the phrase “to stay proceedings’ and this error vitiated the 
conclusion. Weare glad to observe that in a more recent case 
the Madras High Court (Best and Subrahamania Iyer J.J.) have 
practically dissented from the view enuniciated in Appu v. Laman, 
I. L. R.,14M 425 and upheld the correctness of our view of the 
section. 


The courts of common law at Westminster were in the habit 
of issuing a writ of prohibition to restrain inferior courts from 
exceeding their jurisdiction by intermeddling with or executing 
any thing which by law they ought not to hold plea of, 2, Inst. 602 
or a writ of mandamus commanding the defendant to fulfill any 
duty in the fullfilment of which the plai:tiff was personally interes- 
ted, the duty however being of a public nature or one created by 
Act of Parliament, vide Danniel’s Chan Prac 1638. But the writs of 
mandamus and ofprohibition were found utterly inadequate and the 
court of Chancery came to the rescue with the writ of injunction 
addressed to the party whereby he was required to do a particular 
thing or to refrain from doing a particular thing according to the 
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exigency of the writ. ‘The courts of Common Law were by the 
Common Law Procedure Act of 1854 empowered to grant injunc- 
tions in particular cases and by the 15 and 16 Vic. Ch. 83 to grant 
injunctions in patent cases. The Judicature Act of 1873 made the 
remedy by injunction common to all the divisions of the High Court 
of Justice. But the power which the Court of Chancery had possess- 
ed of staying proceedings in the superior courts of law by directing 
the party concerned uot to continue the proceedings was abolished 
and by that Act no cause or proceeding pending in the High Court 
of justice shall be restrained by injunction or prohibition. Every 
division of the High Court was enabled to exercise the power 
formerly peculiar to the Court of Chancery with the exception 
above noted. The power of the Court of Chancery to restrain by 
injunction proceedings in the county courts, the Lord Mayor’s court - 
and in tribunals constituted for a special purpose, was not affected 
by the Judicature Acts. All branches of the High Court of justice 
can of course exercise this power after the passing of the judica- 
ture Acts. The London Bankruptcy court which by the Judica 
ture Act was made a branch of the High Court of Justice lost 
the power of issuing injunctions to stay proceedings and after- 
wards regained it whe: it was made into a separate court. In 
Ezparte Ditton, In re Woods 1 Ch. D, 587 the Court of Appeal 
observed ‘‘there is no doubt the jurisdiction of the courts of 
bankruptcy to restrain proceeding in other courts still exists. 
But in Haparte Reynolds, In re Barnett 15 Q. B. D., 169 the 
Court of Appeal pointed out that althought the Bankruptcy Act 
of 1869 gave the County Court the power of the Court of Chancery 
to issue an injunction to restrain proceedings in an action, under 
the Bankruptcy Act of 1883 a County Court sitting in Bankruptcy 
had no power to restrain proceedings iu the High Court. Every 
branch of the High Court of Justice therefore although it possesses 
the power to issue injunctions is precluded from issuing an injunc- 
tion to stay pending proceedings in any other branch of that 
Court. And all Courts in the exercise of Bankruptcy jurisdiction 
are likewise prevented from issuing injunctions to stay pending 
proceedings in the High Court. The High Court has still the 
power of staying pending proceedings in the County Courts and 
other Subordinate Courts. It likewise possesses the power of 
preventing the institution of . proceedings. In Besant v. Wood 12 
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Ch D 605 which was an action by a husband to enforce specitic 
performance of a separation deed and for an injunction restrain- 
ing the wife from instituting proceedings for restitution of con- 
gagal rights the great Chaacery Lawyer Jessel M. R. in granting 
the injunction observed “as regards the injunction you cannot res- 
train a pending motion but you can restrain a person from insti- 
tuting proceedings.’ In Niger Merchants’ Company v. Sapper 18 
Ch D 557 in the footnote to Cercle Restaurant Castiglione Company 
v. Lavery 18 Ch D 557 it was held that the Court had jurisdiction 
to restrain by injunctiov a person claiming to be a creditor of a 
Company from presenting a petition to wind it up when the debt 
was bona fide disputed and the Company solvent. 

In India however no Court other than the High Courts 
in the exercise of their Original Civil jurisdiction had the power 
to issue the prerogative writs of mandamus and prohibition and 
even in the case of the High Courts that power has been abolished 
by the Specific Relief Act, see 8.50. The provisions of the 
Specific Relief Act with the exception of Ch 8 relating to the 
enforcement of public duties apply to all the Courts in general. 
Unlike the provision of the Judicature Act which repeals the law 
as to the issue of injunctions to stay pending proceedings in the 
superior courts of law 8. 56 Cl. (a) prohibits the grant of injune- 
tion to stay pending proceedings in any court, whether of equal, 
superior, or inferior grade. The power to stay pending proceed- 
ings in foreign courts which is left untouched by the Judicature 
Acts, see Harrison v. Gurney, 2 J, & W, 568. Wedderburn v., 
Wedderburn, 5 H. L. 454. Hope v. Carnegie, 1 Ch. 820, and Arm- 
strong v. Armstrong, 1892 P. 98 seems to have been taken away by 
Cl. (a) 5.56. ‘he only possible casein which apending proceeding 
may be prevented by injunction under the Act is where the injunc- 
tion is necessary to prevent a multiplicity of proceedings. Such a 
process, seems to be analogous to a bill of peace as known to the 
Court of Chancery. “In cases where there is one general common 
right to be established against several or a number of distinct 
persons, whether one person claim or defend a right against many _ 
or many claim or defend a right against one, a court of equity will 
interpose in order to prevent multiplicity of suits and instead of 
suffering parties to be harrased by a number of separate suits each 
of which only decides the particular right in question between the 


ad 
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plaintiff and the defendant to it, it will at once determine the right 
by a decree, having previously if necessary directed an issue for 
information.” Kerr on Injunctions p. 586. Such a proceeding is 
possible under the procedure of the Indian Courts. 5. 30 of the 
Procedure Code seems to be the only provision enabling a litiga- 
tion by some on behalf of others and that has been deemed to be 
inapplicable to public rights. Where the inhabitants of a par- 
ticular locality claiming a right of fishery m a tank exercise it and 
various actions for damages for tresspass are brought against them 
by the owner of the tank it is possible for some of the inhabitants 
to institute a suit to establish their right of fishery and for an in- 
junction to restrain the owner from proceeding with his suits for 
damages. Such a case will fall within the exception to Cl. (a) 
of S. 56. Cases of a similar description are easily conceivable. 
Cl. (b) of S. 56 is wider in its scope than the English Law. We 
have already pvinted out that the court of chancery formerly and 
every division of the High Court of justice now could stay the 
institution of proceedings in another Conrt. Clause (b) of S. 56 
permits an injunction to stay the instituyion of proceedings in a 
Subordinate Court merely. Injunction acting merely in personam 
it seems difficult to understand why this departure should have 
been made from the English Law. The fact of the existence of 
numerous courts of co-ordinate or superior jurisdiction throughout 
the country has perhaps to account for it. 


As regards criminal matters Cl. (e) is absolute preventing an 
injunction to stay proceedings in any criminal matter. The excep- 
tions recognized by the English Courts of the case of the plaintiff 
in equity proceeding at the same time by a criminal prosecution 
and the case where the act which is criminal touches also the 
enjoyment of property, have not found favor with the Indian 
Legislature. In Re Briton &c., Lafe Association, 32 Ch. D. 508 the 
English Court restrained by injunction criminal proceedings which 
were being taken against a company to recover penalties, see Kerr 
on injunctiens p. 5; but the langnage of Cl. (e) is sweeping and 
does not appear to permit any exceptions to the rule thereby 
enunciated. 
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EQUITY ACTS IN PERSONAM. 

This is a maxim descriptive of the procedure of a court of 
equity. . It also indicates the. character of the remedy afforded by 
that court. We propose to point out its.application to the 
practice and procedure of Indian courts. Provedure in this country 

being entirely regulated by positive enactment there is not much 
“occasion for reference to the maxim. But we shall see that some 
of the rules of procedure are based upon the maxim and their 
- proper interpretation and understanding depends upon an accurate 
‘knowledge of it. Morgover the application of some of the rules of 
private international luw in the determination of jurisdiction is 
possible only through the medium of the equitable jurisdiction of 
the Court of Chancery possessed by Indian Courts. The Court of | 
Chancery acted on the conscience of the defendant and enabled 
that justice to be done which was not to be obtained from a court 
of law. The fusion of law and equity has rendered the character 
of equitable remedies less liable to attract the attention of a casual 
observer but a careful examination of equitable remedies and of 
equitable jurisdiction forces into prominence their peculiar feature 
of being in personam. In a sense almost every decree is a direction 
to the defendant to do or abstain from doing sometning and there- 
fore in personam, but in many cases where the defendant disobeys 
the direction, the court steps in and deals itseif with the property 
regarding which the direction was given. But in directing injunc- 
tions to be issued, in compelling the specific performance of con- 
tracts, in enforcing the administration of trusts by trustees, in 
directing foreclosure or redemption of mortgages, in ordering ac- 
counts and discovery of rents and profits, equity merely acts in 
personam (Snell’s Equity p. 48) for in case of disobedience it does 
nothing more than punish for contempt by arrest of the person or 
attachment of the properties. This peculiar character of equity 
procedure was explained by Lord Selborne in Ewing v. Orr Ewing, 
9 Ap., C, 34 in these words “the courts of equity in England are 
and always have been courts of conscience operating in personam 
and not in rem and in the exercise of this personal jurisdiction they 
have always been accustomed to compel the performance of con- 
racts and trusts as to subjects which were not either locally or 
ratione domicilii within their jurisdiction. They have done so as 
to land in Scotland, in Ireland, in the Colonies, and in foreign 
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countries (Penn v. Lord Baltimore 2 L. C., 1047) a jurisdiction. 
against trustees which is not excluded ratione legis rei sitae as 
to land, cannot be excluded as to moveables because the author 
of the trust may haye had a foreign domicile, and for this pur- 
pose it makes no difference whether the trust is constituted inter 
vivos or by will or mortis causa deed- Accordingly it has always 
been the practice of the English Court of Chancery (as explained 
by James L. J., in Sterling-Mazwell v. Cartwright) to administer 
against executors and trustees personally subject to its jurisdic: 
tion the whole personal estate of testators or intestates who have 
died domiciled abroad.” This aspect of equity procedure is 
principally illustrated in the application of the principles of 
private interaational law and the determination of the jurisdiction 

of the English courts, as regards contracts or trusts or other deal- 
; ings relating to property situate outside the country. 


In the exercise of territorial jurisdiction the court of equity 
primarily acts in personam. As pointed out by Lord Hardwicke in 
Penn v. Lord Baltimore “ the strict primary decree in this court as a 
court of equity is in personam long before it was settled whether this 
court could issue to put in to possessionin a suit of lands in Eng- 
land which was first begun and settled in the time of James I but 
ever since done by injunction or writ of assistant to the Sheriff.” 
The writ of assistant has now fallen out of use and the writ of 
injunction is clearly in personam. ‘The writs that were issued by 
the court of Chancery before the Judicature Acts clearly shew that 
the character of the process was in personum. ‘The writ of fieri 
facias, the writ of elegit, the writ of possession, and the writ of 
delivery were. issued by the Common Law courts. The writ of 
possession and the writ of delivery were issued for enforcing judg- 
' ments for recovery of land and for possession of movable property 
respectively, the thing adjudged being liable to be seized and deli- 
vered to the judgment creditor. The processes of attachment and 
contempt were within the competency of the Court of Chancry as 
well as of the Common Law Courts for the seizure of the body of 
the disobedient defendant was a necessary power of enforcing 
obedience. These orders were of course in personam. Bnt the 
Court of Chancery had two other writs which were not issued by 
the courts of Common Law, namely, equitable execution and the 
writ of sequestration. The former was available only to enforce 
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judgments for payment of money aud consisted generally in the 
appointment of a receiver who coutd realize the equitable interests 
of the judgment-debtor (Anderson on execution p. 489) for satisfy- 
ing the claim of the judgment-creditor. The latter was addressed 
toa number of persons not less than four called sequestrators who 
were to seize all the properties of the judgment-debtor for the pur- 
pose of enforcing compliance with judgments or orders to pay 
money or costs in a limited time, to pay money into court, to deliver 
- any property other than land or money and do any other act in a 
limited time (Wilson’s Judicature Acts p. 351) including the 
delivery of land (Anderson on execution p. 505), The sequestra- 
tion was a mode of putting pressure upon the defendant, to com- 
ply with the judgment and‘ not the seizure and delivery of the 
‘thing adjudged ‘These writs therefore of equitable execution and 
sequestration which were the special property of the Court of 
Chancry were not for enforcement in rem though indirectly pro- 
perty was dealt with for the purpose of enforciag obedience. We 
thus see that the maxim equity acts in personam is at the basis of 
the equity rules of Procedure. As regaras specific performance 
or injunction the direction was always in personam addressed to the 
party directing him to do the act he had contracted, or was bound, 
-to do, or to abstain from doing an act, as required by law. But as 
the, same court now exercises jurisdiction both at law and in equity 
_ the distinction is not clearly discernible as to the character of the 
equitable remedy being generally in personam except in a case of 
specific performance or injunction. ; 

As regards jurisdiction relating to property outside the 
country equitable remedies which are in personam can be awarded 
by the court exercising the jurisdiction upon the conscience of the 
defendant. The leading case of Penn v. Baltimore was an action 
for specific performance of certain covenants relating to land out- 
side the jurisdiction of the English Court and the Lord Chancellor 
decreed the claim. Equitable jurisdiction which is in personam can 
be exercised so as to compel specific performance of a contract 
entered into by parties domiciled ‘or resident in England but . 
relating to land outside the jurisdiction. With reference to im- 
moveable property and the alienation of moveable property the 
lex rei situs applies and the jurisdiction of the Court is ousted as 
regards immoveable property where the action is for possession or 
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for the determination of the right to such property, the reason 
being that where the Court has no means of enforcing the decree 
the decision is a brutum fulmen which the Courts of the country 
wherein the property is situate will and are entitled to disregard. 
In Archer v. Preston 1 Vern 77 a contract for the sale of land in 
Ireland was enforced by the English.Court. In Toller v. Carteret 
2 Vern 495, a foreclosure of a mortgage of land which was part of, 
the Duchy of Normandy was directed by the Court of Chancery 
on the ground that equitas aytt in personam. In Payet v. Ede 18 
Equity 108 Bacon V. C., decreed foreclosure of a mortgage of land 
in the West Indies between an English mortgagor and mortgagee. 
And similarly as regards redemption in Bent v. Young 9 Sim 180. 
In Ewing v. Orr Ewing 9 Ap. C, 34 a testator domiciled in 
Scotland and possessed of personal property died appointing 
trustees some of whom resided in England, A legatee under the 
Scotch will was allowed to maintain an action for administration 
against the trustees though the assets had been removed from 
England and some of the trustees were resident in Scotland. . The 
claim however in that case was not disputed and Scotland was 
regarded as not being a foreign country. In Cranstown v. Johnston 
3 Ves 170 jurisdiction was exercised as regards foreign lands on 
the ground that the transaction was vitiated by fraud but the 
decree was in personam directing the parties to execute the 
necessary conveyances. Orders also have been made as regards the 
winding up of patnerships abroad and bills of discovery enter- 
tained of rents and profits of properties situated outside. ‘The 
Court of Chancery has sometimes appointed receivers and managers 
of property in foreign countries (See the note to Penn v. Baltimore 
2 L. C. 1047). 


“ But the claim to affect foreign lands through the person of 
the party must be strictly limited to those cases in which relief can 
be entirely obtained through the party’s obedience. If it went 
beyond that the assumption would not only be presumptuous 
but ineffecttual ” Westlake’s Private International Law, p. 58. 
Of late years there has been coming upon the English courts a 
disposition to restrict their interference in cases relating to proper- 
ties situate ouside the country. In In re Hawthorne Graham v, 
Massey, 28 Ch D. 748, although the action was for the recovery of 
the balance of purchase money. of land in Saxony by a person 
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claiming to be the successor of the vendor; Kay J, dismissed the action 
on the ground of want of jurisdiction as the title to property was in 
question. In Campanhia De Mozambique v. British South Africa 
Company 1893 A. C. 602 the House of Lords refused to entertain an 
actionfor damages for trespass to landin South Africa. The case 
however had no reference to any equitable remedy and the action 
was thrown out simply on the ground that notwithstanding the 
abolition of local venue,.in common law actions as regard realty 
such a jarisdiction has never been exercised by the English Courts. 
‘“ The actual presence of a defendant within the territorial jurisdic- 
tion has been considered sufficient to entitle the English Courts to 
entertain any suit against him which was. not concerned with 
foreign immoveables or otherwise required a local venue abroad. 
Even in a case of an action of a contract affecting foreign land it 
has already been shown that a decree has been frequently made 
in personam certainly where the defendant is justiciable to the 
English Court by domicil” Foote on Private International Law 
p. 388. Injunctions have been often granted restraining the 
defendants from initiating or continuing proceedings in foreign 
courts. 


The principles dealth with in the foregoing paragraphs, to a 
considerable extent guide the action of the courts in India. We 
shall point out some of their applications by the legislature and the 
Courts of India. As the courts in this country have territorial juris- 
diction separately allotted, questions as to the character of equitable 
remedies are likely to arise more often than in England where the 
High Court of justice possesses jurisdiction throughout the island. 
Injunctions to stay proceedings in other courts are dealt with by 
S. 56 of the Specific Relief Act. As the process is in personam | 
parties may be restrained from instituting proceedings in Subordin- 
ate Courts and even pending proceedings may be stayed where that 
relief is necessary to prevent multiplicity of actions, Specific 
performance may be granted by the courts of this country of 
contracts entered into by persons domiciled or resident in this 
country though they may relate to property moveable or immove- 
able situate abroad. S. 17 of the Code of Civil Procedure autho- 
rizes the bringing of a suit for compelling specific performance of 
a contract if the defendant is resident within the country, at the ` 
place where he resides.. S. 16 deals with suits regarding.immove- 
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able property and the explanation which says that property in the 
section means property situate in British India shows that suits 
relating to immoveable property situate outside British India are 
left to be dealt with by the rules of Private International Law. 
Even as regards immoveable property situate in British India a suit 
to compel specific performance of a contract for sale does not fall 
with S. 16 but under S. 17.as the remedy is in personam. The court 
within whose jurisdiction the defendant resides or the cause of 
action arises is the court having jurisdiction with regard to such 
a suit. The principle that equity acts in personam is not kept in 
view but is departed from by the provision in clause (c) that a suit 
for foreclosure or redemption of a mortgage of immoveable property 
shall be brought in the court within whose jurisdiction the property 
is situate. It must however be pointed out that in foreclosure and 
redemption decrees provision is made under the Transfer of Pro- 
perty Act for the transfer of the possession of the property (see 
Ss, 86 and 92 Act LV of 1882) which is carried out on default by 
process of court. Such directions therefore not being in personan 
there is ‘no impropriety in the forum rei sitae being the forum 
having jurisdiction. ‘The proviso to S. 16 also indicates that the 
maxim has been kept in view by the Indian Legislature. 5. 16 
however, not having any application to immoveable property situate 
outside British India the competency of Indian Courts to enforce 
contracts relating to them is determinable on principles of private 
International Law. ‘Trusts relating to movable property situate 
' outside the country can be enforced against a resident trustee 
under §.17, by the courts within whose jurisdiction he resides. 
Foreclosure or redemption of mortgages of immovable property 
situate outside British India can also be decreed against a mort- 
gagor or mortgagee domiciled or resident in the country by the 
court within whose jurisdiction they reside. The nature of equit- 
able remidies has been discussed in this country with reference to 
the provision in the letters patents of the High Courts as regards 
their jurisdiction in suits for land. By 5. 12 of the letters patent 
jurisdiction is conferred upon tke High Court to determine suits for 
land situate within specified limits. In interpreting this phrase 
the Calcutta High Court has put an extended meaning upon ib. 
A suit to restrain persons working a mine beyond a certain line . 
which was situate outside the limits of Calcutta, Zhe Hast Indian 


172 THE: MADRAS LAW JOURNAL, — [von Wé 


Ry. Co. v. The Bengal Coal Co., 1. L. R, I. C. 95 a suit against 
trustees to carry out the terms of a trust and compel the sale of 
land in the mofussil, The Delht and London Bank v. Wordie 
I. L. R, I-C. 249, and a suit for specific performance of a contract 
Ghose I. L. R, 5 C. 82, have been held to fall within the phrase 
to execute a mortgage of land outside, Sreenath Roy v. Calle Doss 
“ suits for land ” and the court refused to take cognizance of such 
suits, But the Bombay High Court has refused to follow the Cal- 
cutta interpretation and relying upon the maxim that equity acts | 
in personam decreed recovery of a mortgage debt by sale of land in 
the moffussil, Yenkoba Kasar v. Rambhaji Valud Arjun, 9 B. H. Ru 
12 and also specific performance of an agreement made in Bombay 
relating to land outside and for realizatin of a mortgage debt by 
sale thereof, His Highness Shrimanth Maharaj Yushvantrav Halkar 
v. Dadabhai Cursetji Ashburner I. L. R, 14 B, 853 We feel in- 
clined to adopt the Bombay view, for suits of the kind dealt with 
by the Bombay judges are not for land or for determination of 
title to land but for remedy in personam which the Court of Chan- 
cery in England and the High Courts in this Country have power 
to award irrespective of the situs of the property. The decision 
of Trevelyan J. in Land Mortgage Bunk v. Sundurudeen Ahmed 
‘I. L. R, 19 C. 858 which was a suit by the vendor for specific per- 
formance of a contract of sale by compelling the defendant to pay 
the purchase-money as regards lands situate outside the limits of 
“Calcutta, though it does not conflict with the earlier Calcutta cases 
seems to us more in consonance with the Bombay-view. ‘Trusts 
relating to immoveable property situate outside British India 
cannot be enforced in this country except where the order can 
be made in personam for the collection and appropriation of rents 
and profits. A suit for administration generally with reference to 
trusts of such land will not be entertained as no process affecting 
; the land can be issued, 


As regards am judgments S. 14 of the Civil Procedure 
Cede lays down that they shall not operate as a bar to suits in 
British India, if they appear on the face of the proceedings to be 
founded on an incorrect view of International Law. It follows that 
if there is a foreign judgment for specific performance or injunc- ` 
tion or foreclosure of a mortgage relating to land not situate in the 
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“country in which judgment was passed, such judgment will operate 
as a bar to a suit in British India provided that the foreign court 
had jurisdiction as regards the defendant by reason of domicile 
or residence. 


THE HINDU LAW OF INHERITANCE ACCORDING TO 
THE BENGAL SCHOOL. 


According to the Bongal School of Hindu Law there are four 
classes of heirs who succeed in the following order :—(1) Sapindas ; 
(2) Sakulyas; (8) Samanodakas; (4) certain specified strangers, 
In order to understand the order of snecession among the Sapindas, 
we must know the rules relating to sapinda relationship which may 
be shortly stated thus:—(I} At the parvana Sraddha, a wan gives 
pindas to three paternal ancestors (Manu IK, 186), and also to three 
maternal ancestors Raghunandana’s Sraddhutatiwa Serampur Ed, 
p. 160, ll, 12-14: (II) A man who when living offers pinda to 
a paternal ancestor, partakes, when dead, of a pinda offered to such 
ancestor by any other person by virtue of the Sapindikaran cere- 
mony D. Bh., XI, I. 38: (III) Hence a man isan avibhaktadayada 
sapinda of his three descendants, three ancestors, and three des- 
cendants of these last: (IV) An extended sense also attaches 
to the term sapinda which likewise means every porson related 
as giver or receiver of a pinda at parvana (D. Bh., XI, vi, 19). 
The importance of the, parvanasraddha .arises from a passage 
of Manu (I, 66) which shows that a lunation is equivalent to a 
day of the manes. Bearing in mind the above rules we may state 
the principles determining the order of succession among the 

-sapindas as follows :— 


(1) A direct giver of pinda (i.e., one in the descending line) 
is preferred to an indirect giver (i.e, giver of a pinda participated 
in under Rule II of sapinda relationship, t.e., one in the ascend- 
ing or collateral line; e.g, daughter's son is preferred to father 
(D. Bh XI, i, 32-40; XI, ii. 1, 2; XI, ii. 9). 


(2) The giver of a bhogya pinda (i.e. a pinda to a paternal 
ancestor participated in) is preferred to the giver of a deya pinda 
(i.e. 9 pinda to a maternal ancestor which the propositus was only 
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bound to give, butin which hedoes not participate); e.g., the mat- 
ernal grandfather, maternal uncle, &c., come after the paternal 
line. D Bh. XI, vi, 19). 


(3) In each of the two lines, paternal and maternal, the 
ancestors in each degree are preferred to their descendants. (D Bh. 
XI, iii, iv, v). l 


(4) Of two claimants with equal claims under the three pre- 
ceding rules, he who gives pinda to a nearer ancestor is preferred 
to one who gives itto a more remote ancestor; e.g., nephew is 
preferred to paternal uncle. (D Bh. XI, vi, 56). 


(5) Of two claimants with equal rights under the four 
preceding rules, one connected with the common ancestor through 
males only is preferred to one not so connected, te., being of the. 
daughter’s son class, pindas offered to a maternal ancestor of the 
giver being inferior to those offered to his paternal ancestors ; 
and in either case, if there be two of the same class, the giver of 


a larger number of pindus is preferred to the giver of a smaller 
number, (D. Bh: XI, vi, 8, 9). i 


(6) Other things being eqnal, the giver of both bhogya and 
deya pindas, and the giver of pinda to both male and female an- 
cestors is preferred to the giver of only the bho, gya pinda, or of 
pinda to male ancestors only. (D. Bh. XI, vi, 2, 3.) 


Of these rules, rule (4) which is in accordance with the 
Dayukramasangraha (Ch I, S. X), and which places the son’s 
daughter’s son and grandson’s daughter’s son of each ancestor 
before the next grade of ancestors, is dissented from by Jagannatha 
(Coleb. Dig., V, 484, commentary, Vol II p. 567 Madras Edition), 
and on his authority by the Bengal High Court. The passages of 
the Dayakramasangraha mentioning the rights of the son’s daugh. 
ter’s sons of the three pater nal ancestors are not found in all copies 
of the work; and for this reason they were argued by Dwaraka 
Nath Matter, then-at the bar, to be interpolations, in the case of 
Gobindo v. Woomesh (W. R., Sp. No. 176); and his contention was 
upheld by the learned ass who decided that case. But there is no 
sufficient ground for this supposition (see Vyaahara v. Darp p..95.) ; 
for the case of these cognates stands precisely on the same footing 


pi 
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as that of the daughter’s sons of the father, grandfather, and 
great-grandiather who are expressly mentioned by Jimutavahana. 
And it is remarkable that in the case of Guru Gobind Shaha v. 
Anund Lall Ghose, (13 W.R, F. B. 49), Mr. Justice Dwaraka Nath 
Mitter held on the authority of the Dayabhaga alone, without 
referring to the disputed passages ‘in the Dayakramasangraha, ` 
that the uncle’s daughter’s son was au heir according to the 
. Bengal: School. Peacock C.J., however, who was in the Full 
Bench, referred to these passages as additional support for the 
-Judgment of Mitter J. No doubt, this mention of passages by 
the learned Chief Justice is indicative of the high authority 
of the passages themselves. The precise position of the uncle’s 
daughter’s son was not before the Full Bench in the abovemen- 
= tioned case. The question regarding the position of the bro- 
ther’s daughter’s son in the order of succession arose in the case of 
Govind v. Mohesh (28 W. R., 117) in which it was decided that the 
brother’s daughter’s son must be postponed to the paternal uncle’s 
` grandson. It is difficult tu see how this is consistent with Daya- 
bhaga, XI, vi, 8-12, which allows the daughter’s sons of the father, 
_grandfather and great-grandfather to succeed in preference to 
agnate sapindas of remoter lines. The Court got over this difficulty 
by saying that the last mentioned cognates are expressly men- 
tioned in the Dayabhaga, whereas the brother’s daughter’s son is 
not so mentioned, and that those who offer pinday to maternal 
ancestors are inferior in religious efficacy to those who offer a lesser 
` number of pindas to paternal ancestors. This decision was followed 
in Oodoychurn’s case, 1. L. R., 4 ©. 411; also in Gopal Chunder - 
Nath Coondoo v. Haridas Chini I. L. R., 11 C, 3843; and finally in 
Haridas Bundopadhya v. Rama Churn Chattopadhya I. L. R., 18 
C. 780. This last case was very ably argued on both sides; 
and the judgment of the Court (Petheram C. J. and Ghose J.) is an 
elaborate and .well-considered judgment. The ratio decidend: of 
tke case may be summarised as follows :—(1) That the pindas 
offered to paternal ancestors are primary, and those offered to 
maternal ancestors are secondary, in importance (Coleb. Dig. 
Vol IL, p. 576, and Raghunandana’s Sraddha Tattwa); (2) that 
rule (4) relating to precedence among sapindas ' enunciated 
above no doubt applies where the rival claimants offer pindas of 


the same description, e.g., the nephew succeeds before the paterna] 
. 3 Ñ 
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uncle; but there appears to be no authority thao it also applies _ 
to a ease where the rival claimants offer pindas, primary and 
secondary, respectively ; (3) there is no valid ground for supposing 
that the expression “ daughter’s son” occurrjng-in D, Bh, XI, iii, 
1 and XI, vi, 8-9 should have a more extended signification than 
what it ordinarily bears, t.e., it should denote the daughter’s ,son 
of the son and grandson of the deceased and of his three paternal 
ancestors; (4) that v, 12,8. vi, Ch XI of the Dayabhaga does not 
debar the brother’s daughter’s son from succeeding in preference to 
the maternal uncle, &c., inasmuch as the Full Bench in Guru Govind 
Shaha’s case held that the word “adi” (&c.,) occurring in V. 20, 
of the same section which is substantially the same as V. 12, is 
comprehensive enough to include cognates like the brother’s 
daughter’s son and so forth who like the sister’s son are compe- 
tent to offer pindas to the paternal ancestors of the deceased, so 
that there 1s nothing to prevent these cognates from succeeding just 
before the maternal line; (5) That the passage of the D. K. S. 
(Ch I, S. X, 2) which allows the brother’s daughter’s son to suc- 
ceed immediately after the sister’s son is of doubtful authority, 
inasmuch as Srikrishna does not mention the brother’s daughter’s 
son or tne uncle’s daughter’s son while recapitulating in his com- 
mentary on the Dayabhuga the order of succession according to the 
Dayabhaga. Nor does Srikrishna mention in his Dayukramasang- 
raha, the son’s daughter’s son of the deceased, the grandson’s 
daughter’s son of the deceased and of his three paternal ancestors, 
and the daughter’s sons of the son and grandson of the three mat- 
ernal ancestors who ought to come in according to the doctrine of 
spiritual benefit and who are mentioned by Jagannatha (Coleb, Dig, 
V. 484, commentary) ; (6) That although the decision of Sir Rich- 
ard Couch in. Govind Pershad Talookdar’s case proceeds upon a 
misreading of the remarks of Mutter J. in Guru Govind Shaha’s case, 
still that does not affect the true merits of the conclusion at which 
Sir Richard Couch arrived. [The misreading consists in the fact 
that while Mitter J. intended to jay down this principle that a 
bhogya pinda is more efficacious than a deya pinda, Couch C. J. 
supposed that Mitter J. laid down the principle that those who 
offer pindas to their maternal ancestors are inferior to those who 
offer a lesser number of pindas to their paternal ancestors} ; (7) 

That although the Dayabhaga allows the daughter’s sons of the 
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deceased and of his three paternal ancestors to succeed in prefer- 
ence to agnate sapindas of remoter lines, on the ground of spiritual 
benefit, still itis clear from several passages in the Dayabhaga 
itself that the conferring of spiritual benefit is not the only ground 
on which their succession is based. ‘Ihe result of the above case 
is that rules (1) and (4) relating to the order of succession enuni- 
ciated above should be understood subject to the following excep- 
tion :—That the daughter’s sons of the son and grandson of the 
propositus and of his three paternal ancestors successively come 
after the other sapindas in the paternal line and just before the 
maternal line. The Sakulyas come after tHe sapindas (Diyumber 
Roy v. Moti Dall, I. L. R., 9 C, 568, F. B.). They are the three 
descendants after the third, and the three ascendants before the 
third, and six descendants of these ascendants, together with the 
fourth, fifth and sixth descendants of the three immediate descen- 
dants of the propositus. The order af succession amongst them is 
determined by a text of Vrihaspati cited in the D. K.S. Ch I, 8. X, 
25, which lays down that whoever is nearest of kin shall succeed 
in preference to one more remote. Propinquity of kin must be 
considered with reference to the greater or less spiritual benefit 
conferred on the deceased. 


‘After the Sakulyas come the Samanodakas, and next come the 
specified strangers 1m the same order as in the Alitakshara. It has 
not yet been decided whether the cognates other than those recog- 
nised by the Full Bench in Guru Govind Shahu’s case, who cannot 
be brought in upon the principle of. spiritual benefit, but who come 
in under the Mitakshara term bandhu as explained by judicial 
decisions, are heirs according to the Bengal School. 


HARAN CHANDRA BANNERJHE. 





NOTES OF INDIAN CASES. 


Thakur Prasad e. Fakirullah, I. L. R, 17 A. 106. We are 
glad that the question as to the effect of the withdrawal of an 
application for execution upon a subsequent application has at last been 
taken up to the Privy Council. Their Lordships have emphatically 
disapproved of the course of decisions in Allahabad and upheld the 
view of the other High Courts. S. 647 C, P. C. cannot be applied to extend 


Ap 
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S. 373 to applications for execution. The matter is not perhaps of 
much interest now after the amendment of S. 647 by Act VI of 1892 
which was passed’ into Law for the express purpose of allaying the 
general consternation in the litigant world prod mioa by the action of 
the Allahabad High Court. 


Saiyid Muzhar Hossein v. Mussamat Bodha Bibi I. L. R, 
17 A, 112 The courts in India have sometimes gone wrong in the 
understanding of the phrase “ preliminary point” in S. 562 Civil Pro- 
cedure Code, This decision of the Privy Council corrects an error of 
that kind, though it does not explain the full scope of that phrase, We 
have more than once expressed our view that it must refer toa point ` 
of adjective law the decision of which precludes the necessity for going 
into other questions, 


The other question dealt with by their Lordships is whether an 
order of remand under S. 562 is a final order appealable to the Privy 
Council. Unfortunately we do not get any satisfactory answer to this 
question. Referring to the established practice of the Allahabad High 
Court treating orders of remand not to be final, their Lordships say that 

“ probably the practice was quite correct.” In the particular case however, 
they held the order was final, as it declared a will to be genuine the genui- 
neness of which was the principal issue in the case the decision of 
which the other way would have rendered the consideration of other ques- 
tions uunecessary. The order of remand passed by the High Court was 
wrong. They should simply have called for findings on the other issues 
under 8.565. But whatever the form of the order the decision of the 
question as to the genuineness of the will was according to the Privy 
Council a final order. We are left in doubt as to the exact meaning 
of their Lordships. Are we to understand that an order of remand 
under S. 562, if the case properly falls within tbat section, is not appeal- 
able and that an order under S. 565, if the issue decided is of funda- 
mental importance in the case, is appealable. If this be the distinction 
intended, we confess we do not follow it. It seems hard to understand 
why if the Appellate Court hold a suit not barred by limitation 
and remarid the case for disposal on the merits, the decision on the ques- 
tion of limitation, supposing it to be erroneous, should not at once be 
carried up on appeal to the Privy Council. 


Quesn Empress v. Kari Gowda, I. L. R, 19 B. 51. The distinction 
between making a false charge and the institution of criminal pro- 
ceedings has been much discussed. See Karim Buksh v. Queen Empress 
I. L. R, 17 C. 574 and Queen Empress v. Bisheshar T. L; R, 16 A. 124 


PARTS V & vi.) THE MADRAS LAW JOURNAL. 179 


Although the view of the Allahabad High Court is simpler and less 
attended with difficulty in the application of S. 211, we are constrained 
to think that there are words in the section which cannot be explained 
upon any other view than that of the Calcutta court. Jardine J. had not 
to decide that question in this case but he has apparently expressed a 
preference for the Caleutta view. The false charge according to him 
need not necessarily be one made to the police but may also be one 
made to an officer having authority to inquire into the matter and with 
power to institute proceedings. My. Justice Ranade however would 
seem inclined to place a more restricted interpretation upon the expres- 
sion and we feel disposed to agree with him. , 


A witness making a defamatory statement is held absolutely privileg- 
ed and not liable to a criminal prosecution, whether the statement was in 
good or bad faith. The exceptions to S. 499 make no reference to 
absolute privilege and we share the doubts expressed by Telang J. in 
Queen Empress v. Babaji 1. L. R, 17 B, 127.. The courts in India have 
so long acted on the view of the witness having absolute privilege with 
liability to a prosecution only for perjury that we think the current 
of decisions should not be disturbed. ; 


In re Mukund Babu Vethe, I. L. R, 19 B, 72. The decision in 
this case was undoubtedly good law when it was passed. S. 188 of the 
Criminal Procedure Code does not render a Native Indian subject of 
Her Majesty committing an offence at a place beyond the limits of 
British India liable to be dealt with in British India without a certificate 
of the political agent. And S. 54asit stood at the time did not em- 
power a police officer to arrest him in British India. But the legislature 
has modified the law since tbe date of that decision. S.3 of Act III 
of 1894 enacts that a police officer may arrest without warrant “any 
person who has been concerned in or against whom a reasonable com- 
plaint has been made or credible information has been received or a 
reasonable suspicion exists, of his having been conrerned in any act 
committed at any place out of British India, which, if committed in 
British India, would have been punishable as an offence and for which 
he is under any law relating to extradition or under the fugitive 
offender's Act of 1881 or otherwise liable to be apprehended or detained 
in custody in British India.” 


Mahadev Balvant v. T. Luskshman Balvant, 1. L. R, 19 B. 99. 
We welcome thir decision. It shows a liberal understanding of the 
Hindu Law and an advance upon the more rigid conceptions of earlier 
dicta. If a member of a Hindu family is withont any special cause 
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entitled to obtain a partition through Court, there is no reason why the 
right should be denied to a minor except in his own interest. Where 
his interest manifestly requires a severance from the joint family, the 
law should not refuse to him the right of separation. Malversation on the 
part of the adult manager is only an instance in which the advantage of 
separation is manifest, bnt it cannot be regarded as a necessary condition 
of a minor’s suit for partition. Other instances easily occur to us where 
the advantage to the minor lies in division, Failure to maintain him, dis- 
putes and differences which render it impossible for the minor to continue 
under the support of the manager, are circumstances which go to prove a 
partition advisable. In, the case of the minor the Court has to decide 
what in the case of the adult he decides for himself viz., whether it is 
advantageous to divide Advantage or no advantage the adult has a 
right to divide; but the minor’s interests should not be imperilled by a 
scheming next friend. The Court thefore imposes a check upon the . 
next friend’s liberty of action and requires him to show the advantage 
to the minor of the course he adopts. The reason of the law does not 
require more than this. 


Queen Empress v. Ganpat Rao Ramachendra, I. L. R, 19 B. 105. 
The decision in this case suggests to the legislature the immediate neces- 
sity of modifying the law so as to render the abettor punishable. If the 
abetment had taken place in a native state S. 188 of the Code of Criminal 
Procedure would have rendered the abettor triable and punishable in 
British India. Jt seems anomalous that the abetter should escape by 
being in British India at the time of abetment. One would have thought 
this was an a fortiori case but evidently itis not so. There are certain 
sections of the Code as pointed out by Westropp, C. J. in Regina v. 
Elmstoney B. H., C. R., 89 Cr, Ca, which expressly provide for abetment 
in British India of certain offences outside it. Illustration (b) to 8. 121, 
und §.125, are instances of such legislation. The special provision 
with regard to such cases is itself an argument against rendering punish- 
able abetments of other offences outside British India. The legislature 
should speedily step in and alter the law. 


Kirparam Jhumakram Modia v. Modia Dayalji Jhumakram, 
T. L.R, 19 B. 185. We feel rather doubtful about the correctness of this 
decision. If a plaint is put into Court without the name of the proper 
man as plaintiff a subsequent application by him to be put on record 
cannot, so far as he is concerned, render the date of the original presenta- 
tion the date of the plaint. If he had instracted his name to be placed on 
the plaint and his agent fail to do-so that cannot alter the matter, what 
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ever right of action he may have against the agent. If he had given 
the plaint in proper form-to the agent and the latter failed to present it 
in time, the remedy there also is against the agent and not to regard the 
plaint as presented in time. If the agent had struck out the name of 
the proper plaintiff without authority todo so, could it alter the relation 
of the plaintiff to the defendant? The law of limitation allows no deduc- 
tion of time as regards the presentation of a plaint by reason of the fraud 
or other misconduct or carelessness of the agent. It seems to us therefore 
if the proper plaintiff's name was absent from the plaint at the time of 
presentation, whatever the reason for such omission, the plaint can hardly 
be treated as presented by him-on the original date. 


Pandu v. Vithu, I. L. R., 19 B, 140. The form of the prior decree 
does not appear from the report, und we are not therefore in a position 
to say whether the suit for redemption, notwithstanding the decree 
that the mortgagee was to be in possession until payment, would lie. 
If the former decree was simply the carrying out of the stipulations of 
the mortgage instrument, the suit for redemption after the lapse of the 
mortgage term,. would certainly not be barred by it. Otherwise it 
might be said that execution was the only remedy. Sir Charles Sargent 
does not mean to impugn the authority of the cases of Maloji v. Sagaji 
I. L. R., 13 B, 567 and Tam Bagavan.v. Hari I. L. R., 16 B, 659 
or to lay down the rule that a mortgagor may sue to redeem any 
number of times so long as the period of imitation has not run ont. See 


2M. L. J., 387. 


In order that Art. 134 might apply, the purchase should be not of 
the interest of the mortgagee but of the whole property. Although the 
purchaser is placed in a better position than he was in under Act XIV 
of 1859 by reason of the omission of the phrase “ bona fide,” he has got 
to show that he purchased the whole property and not the mortgage 
interest, which may be difficult, if he be not a bona side purchaser. On 
this question the decision in Bhagwan Sahai v. Bhagwan Din I. UL. R., 9 
A, 97 has been approved by the other High Courts. See Muthu v, 
Kambalinga I. L. R., 12; M, 319, Yesu Ramji Kalnath v. Balkrishna 
Lakshman I. L. R., 15, B, 583, as Ali Ahmad v. Rahmatullah LL. R., 
14, A, 197, 


The Advocate-General of Bombay v. Gangji Akhai, I. L. R., 
19 B, 152. The Courts are bound to administer justice, but if possible 
justice tempered by mercy. The power to punish for contempt is not 
one given by the Code, but is possessed by the High Courts in accord- 
ance with the English practice. Where the Legislature has indicated 
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how a contumacious party should be dealt with, it is not proper for the 
court to punish him more severely than the analogy of legislation war- 
rants. Imprisonment under the Civil Procedure Code cannot exceed 6 
months even though the party is withholding property in his possession 
or refusing to obey any other order. It would seem though there is no 
legal limit to the term of imprisonment for contempt, justice and mercy 
dictate that the person in contempt should be released from imprison- 
ment after he has served the punishment for the same misconduct under 
the Criminal Law and been in gaol for more than the 6 months’ period 
of detention under the Civil Procedure Code. 


As regards the eee in the mofussil, the power to punish for con- 
tempt does not seem to exist except as specially provided by statute. 
There seems good reason for regarding the power as inherent in every 
court, but the way in which the Legislature has dealt with several cases 
of contempt specifically suggests the absence of the power in other 


cases. 


Great India Peninsula Railway Co. r- Raisett Chandmull, : 
I. L. R., 19 B, 165. The liability of common carriers has wisely been 
determined by the Legislature in certain cases instead of being left to” 
the common law. The Indian Legislature has dealt with the hability of 
Railway Companies. They are liable to take reasonable care as prudent 
men, of the goods they carry. That does not exceed the ordinary lia- 
bility of bailees under the Contract Act. But where you consign valuable 
property and the damages for loss may be heavy, you are bound to 
declare the value and to pay them extra remuneration for the care they 
are bound to take of valuable property in order to fix them with liability 
for loss. Asa reasonable care of a prudent man is not a fixed quantity . 
but varies with the nature of the property entrusted, there ought to be 
no liability unless the extra care is specially paid for. 


—— 


SUMMARY OF RECENT CASES. 


Scholfield v. The Earl of Londesborough, 1895, I. Q. B., 536 C, A. 
The plaintiff was the holder of a bill of exchange for £3,500 in good 
faith and for value. The defendant was the acceptor, and it was 
admitted shat when he accepted it it was only for £500, and that after- 
wards before endorsement it had been fraudulently altered by the 
drawer into a bill for £3,500. The bill when it was accepted had blank 
spaces left on the face of it and the stamp on it was sufficient to cover 
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the larger amount. In an action by the plaintiff as holder in due course 
against the defendant as acceptor for the amount of the bill :— 


Held by Lord Esher, M. R. and Rigby, L. J. (Lopes, L. J., dissent- 
ing) that the only duty which the acceptor owes to the drawer or any 
one, taking the bill, apart from such as arises on default in payment, is to 
pay on presentment the sum indicated by the bill, that there is no duty 
that he should accept the bill only in such a form as not to render a 
forged interpolation easy, and that the act of the defendant in accept- 
ing’ a bill with blank spaces and extra stamps was no negligence. 


Heid also that even supposing there was bath a duty and negligence 
the two together did not necessarily create an estoppel, that to create an 
estoppel the negligence must be the proximate cause of the plaintiff's 
loss; and that the felonious act of the drawer and not any defaul 
of the acceptor was the immediate cause of the plaintiff’s loss and that 
therefore the defendant was not liable otherwise than according to ita 
original tenor. 


Gwilliam v. Twist, 1895, I. Q. B, 557. This case lays down a 
sound rule of common sense on a point upon which there is little or no 
authority. The defendant’s omnibus was being driven by his servant 
and a policeman stationed on the road being of opinion that the driver 
was drunk ordered him to come down and discontinue driving. The 
driver thereupon got down and authorised afriend of his who was pass- 
ing by and who was formerly a servant of his master, to drive the car- 
riage home on behalf of the master, That friend while so driving homo 
negligently drove over the plaintiff and caused him injury. Lawrance J, 
and Wright J. confirmed the decision of the county court judge 
making the defendant liable for the injury‘ 


Held that in cases of sudden emergency a servant has an implied 
authority from his employer to act in good faith and according to the 
best of his judgment for that employer's interests, provided that he 
does not violate any express limitation of his authority, and does not 
act in a manner which is plainly unreasonable. 


Halestrap v. Gregory, 1895, I. Q. B., 561. This is onc of those 
cases which stand on the border line where it is not easy to say whether 
the damage is too remote or not and in which two juries may arrive at 
opposite conclusions. The plaintiff had delivered to the defendant a 
mare to be agisted on his field, which was soparated by a wire fencing 
from his neighbour's field in the oceupation of a cricket club, Owing 
to the negligence of the defendant’s servant the gate separating the two 

4 
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fields was left open and the mare strayed into the field occupied by the 
cricket club ; whereupon some of the members of the club tried with all 
reasonable and proper care to drive the mare back through the gate 
into the defendant’s field. Bat the mare refused to go through the gate, 
dashed against the wire fencing and injured itself. 


Wills $ Lawrance. J.J., held that the injury to the mare was the 
natural consequence of the gate having been open and that the defend- 
ant was liable. 


Booth v. Arnold, 1895, I. Q. B., 571 0. A. At common law an 


action for general damages would lie for slander of a man in his office 
without proof of special damage. 


The plaintiff was the alderman of the borough of Halifax and chair- 
man of the improvement committee of the council of that borough. The 
defendant imputed to him malversation and misconduct in his office, in 
that, as he alleged, the plaintiff as chairman of the committee, negotiated, 
on behalf of the corporation, the purchase by it of lands in which he 
was interested, at an exorbitant and unfair price. “The plaintiff neither 
alleged nor proved any actual damage; Held that the defendant was 
hable without any proof of special damage to the plaintiff. 


Anderson v. Gorrie, 1895, I. Q. B., 668 ©, A. No action lies for 
acts done or words spoken by a judge in the exercise of his judicial office 
in a matter within his jurisdiction, although his motive is malicious and 
the acts or words are not done or spoken in the honest exercise of his 
office. 


Per Lord Esher :—“ The ground alleged from the ancient times as 
that on which this rule rests is that if such an action would he, the 
judges would lose their independence, and -that the absolute freedom 
and independence of the judges is necessary for the administration of 
justice,” 


The action was brought against three defendants, who were judges 
of the Supreme Court of Trinidad and Tobago, to recover damages for 
certain acts done by the defendants in the course of certain judicial pro- 
ceedings, which acts were alleged to have been done maliciously and 

without jurisdiction. The acts complained of were that the defendants 
committed the plaintiff for contempt of Court and held him to excessive 
bail : — 


Held that the acts were within the jurisdiction of the court and the 
suit was unsustainable. 
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The Bona, 1895, I. P., 125 C. A. Where a ship and its cargo 
were stuck up in sand and were in imminent danger of being lost and the 
engines were intentionally worked abnormally at the risk of damage, for 
the common safety, Held that the coals used in moving the engines in 
that abnormal way and the damage caused to the engines, constituted 
a general average loss and that the ship-owner was entitled to general 
average contribution. 


In re H. W. Strachan (an alleged lunatic) 1895, I. Ch., 439 C. A. 
The practice in lunacy is not to produce documents in the office “to any 
one who wants to see them. No one is allowed,to see them without an 
order of one of the masters or a judge in lunacy. 


Any one who can satisfy the master or judge that he desires to see 
such documents for any reasonable and proper purpose, is allowed to 
see them, provided always, if the lunatic is living, that he is not pre- 
judiced thereby. 


There are some exceptions to this general rule; one of them is that 
under no circumstances will an order be made for the inspection of the 
reports which are confidentially made to the court by its own medical 
advisers. ; 


As a matter of law privilege from discovery is no bar where a judge 
in Lunacy has been applied to for inspection. Privilege is an irrelevant 
topic for discussion, in such cases, except so far as it may bear upon 
the exercise by the court of the discretion which it has in the matter. 
Inspection is not to be allowed to a litigating party who applies for it, 
before trial of the litigation, where it is clear that he does not want 
the documents to support his own case, but wants them only to see how 
his adversary hopes to prove his case. 


The doctrine of privilege and its principles how far applicable to 
inspection discussed and explained. 


An alleged lunatic died pending an inquiry as to his sanity upon 
the petition of A, leaving behind him a Will in favor of B. A then 
brought an action in the Probate Division for cancellation of the Will 
on the ground that it was obtained under undue influence and while 
the testator was insane. Bcounterclaimed, asking for probate, and 
applied in lunacy for liberty to inspect the petition and affidavits in 
support thereof, in order that he might have an opportunity of rebutting 
the allegation of mental incapacity of the testator, which his adversary 
may make at the trial of the action, 
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Held that an order for mêpection ought not to be made in such a 
case. 


In re Abdy. Rabbeth v. Donaldson, 1895, I. Ch., 455, C. A. When 
a man and a woman who were living in concubinage executed a quasi- 
separation deed by which they covenanted to live separately and he 
agreed to pay her an annuity during her life :— 


Held, that the obligation to pay the annuity continued and did not 
cease by implication upon the parties subsequently resuming cohabita- 
tion. ° 


Cunnack v. Edwafds, 1895, I. Ch. 489. The ever increasing com- 
plexity of human affairs sometimes lands statesmen and judges in 
insurmountable difficulties. In 1810, a society was formed to raise 
a fund from the subscriptions, fines and ‘forfeitures of its mem- 
bers, for the purpose of giving relief to the widows of the deceased 
members of the society. The society consisted of ordinary and honorary 
members. The last ordinary member died a widower in 1878 and the 
last honorary member who had disclaimed all rights to his widow, died 
in 1879. No attempt had ever been made to dissolve the society; the 
books of the society, prior to 1850, were stated to have been lost. The 
last annuitant on the society died in 1892. 


The legal representative of the last ordinary member claimed the 
unexpended funds of the society amounting to £1,250. The Attorney- 
General contended, that either the society was a charity, and the funds 
were applicable cypres; or that the funds went to the crown as bona 
vacantia. 


After postponing judgment for sometime in the vain hope that the 
Legislature might be induced to interfere, Qhitty J. held, that the society 
was not a charitable institution; that neither the crown nor the repre- 
sentative of the last ordinary member was entitled to the funds, but 
that there was a, resulting trust in favor of the ordinary members of 
the society from time to time, or their respective legal representatives, 
in shares proportionate to the amount contributed by each porate 

member to the funds of the society. 


In re Boards. Knight DA Knight, 1895, 1. Ch. 499. 


Per North J:—When a testator begueathes legacies and then be- 
queathes the residue of his real and personal estate or its proceeds, 
the legacies are primarily payable out of the personal estate and are 
charged upon the real estate only in aid of the personal estate, unless 
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the testator directs that they are to be paid out of the mized fund, in 
which case they are payable rateably out of realty and personalty. 


Elliot v. Dearsley, 16 Ch., D. 322 followed. 


in re Harlock. Calham v. Smith, 1895, I. Ch. 516. 


Stirling J.:—The general rule with respect to the satisfaction of 
debts by legacies is, that where a testator gives to a creditor a legacy of 
equal or greater amount, that is a satisfaction of the debt; but for this 
purpose the legacy must take effect at the same time as the debt is 


payable. 
' 


A testator left a legacy of £400 to his creditor but fixed no time 
for the payment of it. Under the law the legacy was not payable until 
. twelve months after the death of testator. There was a debt of 300£ 
owing to the creditor by the testator payable within three months after 
his death. 


Held :—that the legacy was not to be taken as given in satisfaction 
of the debt. 


In re Dowse, 50 L. J. (Ch.) 285 followed. 


The origin anå development of the rule traced, and the more im- 
portant cases on the subject referred to. 


Bolton ? Currie, 1895, I. Ch. 544. 


Romer J.:—The right of a trustee who commits a breach of 
trust at the request and for the benefit of a beneficiary is the same now 
as it was before the passing of the Trustee Acts of 1888 and 1893, 
except that under S. 6 of the Trustee Act 1888, the judicial discretion 
of the court in indemnifying trustees has been enlarged. 


The equities affecting an assignee of the interest of the beneficiary 
also remain unaffected by those Acts. 


It is the duty of a trustee to protect a married woman against her- 
self, when she, as a beneficiary restrained from anticipation, asks him 
to commit a breach of trust. 


Where a married woman restrained from anticipation, gave her con- 
sent in writing to a change of investment without knowing that the new 
investment was a breach of the trust, and the trustees without explaining 
to her that the new investment was improper in any way made the new | 
investment and thus knowingly committed a breach of trust, 
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Held, that the trustee was not entitled to be recouped out of the 
trust fund. 


Ricketts v. Ricketts 64, L. T. (N. S.) 263, followed. 


In re Silvester- Midland Railway Company v. Silvester, 1895, 
I. Ch. 573. ` 


Homer J.:—In a joint and several continuing surety bond, it was 
provided that any one or more of the obligors, or their respective repre- 
sentatives might determine his or their liability by a month’s notice in 
writing to the obligees. One of the obligors having died, his executor 
who did not know of ‘the provision in the bond gave notice to the 
obligees only of his death. 


Held, that the word representatives included executors and that 
mere notice of the death of the surety was not enough to put an end to 
his obligation, and that his estate was liable for debts contracted by the 
principal debtor after his death. 


MISCELLANEOUS. 

We beg to acknowledge with thanks the receipt of the following 
legal publications :— 

The Harvard Law Review for May (in exchange). 

The Canada Law J ounal for April and May (in exchange) 

The Green Bag for May (in exchange). 

The Canadian Law Times for April (in exchange). 

The Brief for May (in exchange. ) 

The Western Law Times for April (in exchange.) 

The New York Law Review for April (in eachange.) 

The University Law Review for Jan. Feb. and Mar. (in exchange.) 


The Law Book News for April (in exchange.) 
The Educational Review for May. 


The Law of Property. By R. A. Nelson, B.A., LL.B., Barrister at 
Law. Published by Messrs. Srinivasa Varadachari and Co. , Madras, 1895. 


We congratulate Mr. Nelson on the production of this book and the 
“publishers on its get-up. It is true that the book has no pretensions to 
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originality or rescarch, but it is none the less exceedingly valuable: We 
have read through the greater portion of it and have nothing but praise 
for the excellent arrangement and the author’s lucidity of exposition. 
To Indian students of the Law of Property we can recommend no better 
work than Mr. Nelson’s. It was perhaps not within the author’s design 
to treat of the corresponding branches of the Indian Law of Property, 
but that omission is no defect. Much matter is condensed and com- 
pressed into a small space consistently with clearness of treatment. We 


have no hesitation in saying that this the latest’ production of 
Mr. Nelson is the best. 


The plea of hypnotic influence im crimina cases. In the Ohicago 
Legal news:—H. M. Bannister, M.D., Chicago, writes:— The recent 
acquittal of a self-confessed homicide in Kansas on the plea of hypnotic 
influence and the conviction by the same jury of his alleged hypnotiser ; 
the raising the same defence in several other noted cases in different 
states and its rapid adoption in other cases, as reported in 
the daily press—all show that there is likely to be a comparatively 
new element frequently introduced into criminal practice in the 
iramediate future. It is not absolutely new, since the same plea has 
been utilised on several occasions in Europe and its dependencies and it 
is only very recently that its successful employment in a case not involv- 
ing life in Bavaria has been reported. The precedent has therefore 
been set, and there is little doubt that the plea will be brought up rather ' 
frequently for at least a certain time in the immediate future. The 
subject of hypnotism is one in regard to which there is a certain differ- 
ence of opinion among physicians, and this by itself will tend to increase 
its popularity. The divergences of opinion, moreover apply more or 
less directly to the medico-legal questions involved, more especially to 
the possibility of crime by what is called “ post-hypnotic suggestion.” 
There is no doubt that criminal acts may be committed by persons in a 
condition of somnambulism and the resemblance of the hypnotic trance 
condition to somnabulism is very close in many respects, so much so that 
it may be considered as a sort of induced or artificially provoked 

somnabulism. It may, perhaps, be admitted as a possibility, therefore, 
that crimes may be provoked in the hypnotic subject in the actual condi- 
tion ofjtrance, though in many cases, and probably in the vast majority, 
this would be impossible. Indeed it is denied by some good authorities 
that this could occur with an individual of good moral tendencies with 
no predisposition or intention to criminality. The higher moral inhibi- 
tions existing in their normal intensity in the waking state would in 
all probability still be somewhat active even in the hypnotic condition. 
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The experiments reported that would seem to indicate the contrary are 
not conclusive, as they do not realize the actual conditions. The subject 
has certain consciousness that the part he is acting is not real and where 
this has been absent, it has been found that criminal suggestions fail. 
He would be a very bold and criminal hypnotisef who would suggest an 
actual crime if he thought there was any danger of its being carried 
out. Of course, any actual criminal inclination on the part of the subject 
would alter the case, and would also materially affect the question of his 
responsibility. Simply immoral or improper acts might also be done 
under suggestion by those who would refuse to commit actual crimes. 
Any strong natural prqpensity, the sexual impulse for example might 
be stimulated, and thus sexual improprieties or crimes might be more 
likely to be committed or submitted to than other forms of misdeeds. 
Gilles-de-la Tourette had in 1890, collected the reports of five cases of 
rape committed on persons in the hypnotic state and other cases have 
probably since been reported, There is more danger of hypnotic sub- : 
jects suffering from crimes against the person than there is of their 
actually committing them. It is not probable that the hypnotic trance 
condition will often be alleged in the plea of hypnotic influence as a 
defence of crime. It would make the operator an actual participant 
and he might as well be guilty of the deed himself. What is called 
“ post-hynotic suggestion ” is the plea, as we understand, in the cases 
referred to in the beginning of this article; the suggestion is given to 
the subject in the trance state, and at a certain time, after he has been 
apparently long in his normal waking state, he is irresistibly compelled 
to commit the criminal act, It is a common opinion with uninstructed 
persons, by whom hypnotism is supposed to be a mysterious force 
emanating from the operator and subject to his will, that he has simply 
to wish his victim to do this or that act to have it done. This, it ought 
to be needless to say is an error; in every case the suggestion must be 
given or implied by word or act. Whether the suggestion is direct and 
immediate or applies to the commission of the acts at a future time, it 
is the same ; it must always precede the performance. According to 
Bernheim and the other leaders of what is called the Nancy school of 
hypnotists, it is possible to so make the suggestion that the actor may 
have no recollection of it or of the act. The dangerous consequences of 
this act, if it is a fact, will be obvious to any one. A man might thus 
suggest a crime and secure himself absolutely from detection, or at least 
make it very difficult to trace to him the responsibility. Those who 
hold this view, however, are comparatively few in number; the balance 
of scientific authority is decidedly opposed to them. Some, even, of the 
followers of Bernheim, especially in this country, are decidedly oppos- : 
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ed to his views in this regard. So far moreover no such instance has 
ever been proved, and experiments that have been made do not favor its 
probability. Itis a curious fact that the subject of post-hypnotic sug- 

gestion will sometimes give specious reasons for the acts they perform 
—a phenomenon which I believe can be best accounted for by assuming 
that they have a recognition of the absurdity, and desire to explain it 
away. Post-hypnotic suggestion is really auto-suggestion. The sub- 
ject has a belief that he must perform the act, and therefore does it. If 
this belief is disturbed, the act is not performed ; and this has been well 
known by the fact that good hypnotic subjects can be spoiled for an 
exhibitor’s purposes by merely explaining to ther the medical theory of 
the condition. In a vast majority of cases, if not in all, the efficiency 
of post-hy pnotic suggestion depends entirely upon the belief of the sub- 
ject in some mysterious power exercised over him by the operator. If 
moral impulses are strong, there is very little probability of its being 
offective for evil. Itis, at its best, not equal to the profounder senti- 
ments of our nature. As a plea in criminal cases, it should be especially 
distrusted and the benefit of any reasonable doubt ought to be given to 
the party accused of instigating the crime. This would necessarily 
exclude the plea, since reasonable doubt in one case naturally destroys 
it in the other, and the most it could benefit a confessed criminal would 
be to raise a doubt as to his responsibility, The Kansas jury exactly 
reversed the rational procedure, and the verdict was, therefore, justly 
set aside in the case of the man convicted. The greatest danger of the 
plea of hypnotism in criminal cases, if it is to become a popular or fre- 
quent one, is that of false accusation, and the escape of an occasional 
criminal is an unimportant miscarriage of justice when compared to that 
of the conviction of an innocent individual. The value of hypnotism 
for purposes of obtaining testimony for ascertaining the truth is also 
very dubious. So far as it has been tested by competent observers the 
results are negative, and any confessions or admissions made by hypno- 
tised persons ought to be legally excluded. When an individual is fully 
in the hypnotic condition he can be made to say anything and even 
honest questioning may act as false suggestion. It is easy to see, more- 
over, what would be the possibilities of post-hypnotic suggestion in this 
regard. 1 have endeavoured to give in the foregoing the substance of 
' the best medical opinion on the medicolegal headings of hypnotism. 

It may be admitted as possible that criminal acts may be successfully 
suggested in the condition of hypnotic trance, though this is denied 
‘absolutely by many good authorities, in the case of persons with proper 
tendencies and impulses. It may be considered as extremely improb- 
able in such cases. The successful post-hypnotic suggestion of crime 
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da still. more dubious, and is fully believed in by but 2 comparatively 
Small proportion of those who have written upén and considered the 
subject. Asa plea in criminal cases, post-hypnotic suggestion should 
always be distrusted, and the benefit of any doubt should be given to 
the, party accused of making the suggestion, rather than to an admitted 
transgressor, Reasonable doubts in these two cases are mutually exclu- 
sive. One of the greatest dangers of the admission of this plea is that 
of false accusation of innocent individuals, The testimony of persons 
in the hypnotic state is vitiated by their condition, and should by itself 
alone have no legal value. Susceptibility to suggestion, even to the 
extent, of affecting bgdily functions, does not necessarily imply the 
hypnotic condition, though the difference is to some extent one of degree 
only. This must be remembered in considering or estimating the value 
of testimony ; otherwise we would have to more or less reject all testi- 
mony, except expert testimony, as was claimed by the late Dr. Beard, 
in a noteworthy article on this subject, Every one is more or less sus- > 
ceptible to suggestion, but not every one is hypnotisable. The fully 
developed hypnotic state, implying a marked disturbance of conscious- 
ness and personality, is an abnormal one and may have serious physical 
results on the subject. Conditions distantly related to or approaching 
it, but within physiological limits that may be manifested by any one 
ought not to be called hypnotism, or, at least for legal purposes should 
be clearly distinguished from it. 

Forensic eloquence. —The annual dinner of the Hardwicke Society 
is invariably an occasion on which attention is directed to the standard 
of oratory at the Bar. It is frequently asserted that eloquence has died 
out in the courts. If by eloquence is meant the lavish imagery which 
once adorned the speeches of counsel, the assertion is perfectly troue ; but 
if forensic oratory consists of effective lucidity and earnest appeal, there 
is no reason for believing that any deterioration has taken place. What 
are called the ‘ higher flights of oratory’ would be entirely out of place 
in the vast majority of cases, and they must continue to diminish as the 
technicalities of the law increase. We are far from saying, however, 
that no improvement is required in the character of the oratory of the 
Bar. There are many advocates and some few occupants of the Bench 
whose enunciation is so imperfect that itis only with difficulty that 
their utterances can be followed. Some of the leaders in the Chancery 
Courts are accustomed to speak in low conversational tones that make 
it almost impossible for the members of the junior Bar to hear what they 
gay. This is so serious a defect that a good case might be made ont for ° 
adding elocution to the list of snbjects which Bar students are required 
to.atudy.—The Law Journal. 
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Colonial Judges on the Privy Council—The legal programme of 
the Government is more interesting than their political one. Not to 
mention the highly contentious Land Transfer Bill, the Perjury Bill 
and the Evidence in Criminal Cases Bill are measures to whose gene- 
ral scope it is not possible to object. And now, in addition to these, 
ave have the promise of the introduction into the Upper House in a 
short time of a bill to enable Colonial Judges to sit in the Privy 
Council. There cannot be two opinions as to the commanding 
dignity and ability with which the Judicial Committee of the Privy 
Council discharges its functions. The profound respect with which its 
decisions are received in the distant colonies and dependencies of the 
Empire, for which it is the Supreme Court of Appeal is in itself conclu; 
sive evidence of this fact. But the admission of representative colonial 
lawers, to a share in its deliberations is, from every point of view, desir- 
able. It will raise the high standard of legal ability already existing 
“in the colonies to still higher elevations. Moreover, it will materially 
strengthen the Judicial Committee itself. No educated layman with an 
intelligent knowledge of the history and growth of the principal British 
colonies needs to be told how rapid and far reaching have been the 
developments of colonial, commercial, and legal life in comparatively 
recent years. Itis obvious that a tribunal in which layers, who have 
been born and bred in the ‘midst of these developments and who are 
practically acquainted with their character, find a place must be better 
fitted for the determination of the intricate problems to which they give 
rise than one which contains no such element. But the principle is 
already va concessis since the Privy Council has for many years under 
the authority of the Legislature, enjoyed the assistance of Indian Judges, 
whosc services have admittedly been of the utmost value in the decision 
of Indian appeals. Several observations will probably occur to any one 
who reflects on the matter on its broad aspects. In the first place it 
would seem to .be desirable that the contemplated legislation should be 
- gufficiently general in its items to permit of the representation in the 
Privy Council of colonies which may not yet be, but may hereafter be- 
come, important enough to merit the privilege without the necessity for 
a fresh recourse to Parliament. Again, it would almost seem from the 
language used by Lord Herschell in announcing his intention to intro- 
duce the bill, that only Colonial Judges should be eligible for promotion 
to the Judicial Committee, The policy of such a restriction—if it is 
really intended—is not apparent,—The Law Journal. 


` Mr. Justice Hawkins—Lord Norbury of whom a good many stories 
‘are told, had:a Newfoundland dog that often sat on the Bench 
beside his master. One day when the judge, who was ostentatiously 
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inattentive to counsel had shown more than usual indifference, the 
advocate who was adressing the court .wound up his speech as follows. 
“1 thank both your Lordships for the great attention and pains you have 
bestowed upon my argument—his lordship on the right (the dog) more 
especially,’ : 


What Lord Norbury said, to this audacious attack is not recorded. 
Perhaps, as a choice of evils he preferred an affront directed against; 
himself to any disparagement of his four-footed companion. And whatin 
these modern days would Sir Henry Hawkins say to any daring advocate 
who ventured to allude in a spirit of sarcasm to the judicial qualities 
of his lordship’s favourite dog ? The story runs that in a case tried by 
Sir Henry, counsel for the defence insisted that the evidence against -: 
his client was insufficient “to hanga dog.” “And pray, Sir,” quoth the 
judge in those calm and bland tones which too often mean mischief, 
“may I inquire what you would consider sufficient evidence on which to ° 
hang a dog P?” “That of course, depends a good deal, mlud,” replied 
the learned counsel, “on the person to whom the dog belongs.” It is 
a risky thing to provoke his lordship’s wrath on such a subject, 
for Sir Henry is not a judge to be trifled with, particularly if 
you happen to bea Magistrate’s clerk or a policeman, On the whole, 
it seems doubtful, whether the learned judge, who has seen much of 
the seamy side, holds quite so high an opinion of his fellowman as he 
does of the canine race, It would be by no means true to say that he hates 
the biped, but it would certainly be accurate to affirm that he respects 
the horse and loves the dog. For his own particular dog Mr. Justice 
“Jack” his learned brother entertains a deep and constant affection. Tho 
written word remaineth and this is what his lordship has written. “ I can 
say that a more intelligent, faithful, and affectionate creature never 
had existence and to him I have been indebted for very many of the 
happiest hours of my life.” 


Happy “Jack” to have given so much happiness to so eminent a 
representative of the race of judges. Itis not every quadruped that 
has succeeded in winning the judge’s affections; one may safely say for 
example, that Sir Henry has a rooted and deep-seated antipathy to 
bulls. Thereby hangs a tale, a tale that was told in the Brief some 
time ago, anent his lordship’s jcint adventure with the late Edwin 
James, Q. C., when the two men of law, like the nymphs of old, were 
“ surprised bathing,” not by intrusive satyrs, but by an angry represen- 
tative of the bovine tribe, who drove them from pillar to post, or at any 
rate from terra firma to a shaky plank across the stream. There for the 
frst and last time, the future judge was held in durance vile, while the 
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' bull kept watch and ward, until happily, a couple of barristers came along 
in a boat and rescued the shivering pair from their inconvenient and 
undignified position. 


Although Mr. Justice Hawkins might demur to the thesis that the 
proper study of mankind is man—substituting the proposition that the 
proper study of mankind is dog—itis beyond question that mankind 
finds much to study with close interest in Mr. Justice Hawkins. The 
fact was amply demonstrated, I am told, when the bull story was pub- 
lished in the Brief, North and south, and east and west, the papers 
took it up. Press cuttings poured into the Brief office that month, and 
all the cuttings had reference to the story” of Mr. Justice Hawkins 
and the bull. Another proof is mentioned to me as follows :—Certain 
Americans came across to England and were asked by a barrister whether 
there was any one or anything they would like to see in and about the 
law courts. Yes said the visitors. They would like to see Mr. Justice 
Hawkins. Clearly therefore the learned judge fills a place in the popu- 
_lar mind. Why does he fillit? Possibly because he was an eminent 
advocate and is aneminent judge; probably because he has a reputation 
for the heard-headed practical common sense; 18 devoid of sentiment, 
in the sentimental sense; prone to a careless sort of cynicism; never 
poses; never plays to the gallery, and yet is emphatically a man, and 
not merely a judicial fossil. | 


Nothing would frighten Sir Henry Hawkins from the plain path 
of judicial duty, no, not though they explode dynamite under his 
portico on a Sunday evening, and yet he is nota man devoid of nerves. 
Long’ years ago when the judge was plain Mr. Hawkins Q. C., he 
had an enormous practice in compensation claims as well as in other fields 
for forensic energy and a stuteness. So numerous were his briefs that 
like other distinguished advocates he found it impossible to attend to all 
of them. As arule, the client—long-suffering creature—meckly submits 
to be handed over or left, but ib so fell out that Mr. Hawkins Q. C., 
caught a tartar, Justly or unjustly the client was dissatisfied with the 
measure of attention which the learned pleader bestowed upon his case, 
and he revenged himself by shadowing Mr. Hawkins in a most uncomfort- 
able manner. Like Mary’s little lamb in the nursery story, wherever 
Mr. Hawkins went the quandom client went too. If he looked out of 
his bedroom window the man was watching. He sat in court when 
Mr. Hawkins was there; he dogged his footsteps if he walked; if he 
took an hansom the man followed in another. The shadow dogged him 
always, and life became baneful in spite of briefs. At last, the 
shadow spake unadvisedly with his lips, that is in a threatening manner. 
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It was the one thing needful. By that time the learned counsel’s health ` 
and nervous system had begun to be seriously affected from the persis- 
tent haunting, and recourse was straight way had to the nearest police 
Magistrate. Messrs. Lewis and Lewis took outa summons and Mr. Mont- 
agu Williams who has preserved the record, appeared to support it. The 
“shadow” was promptly bound over and ceased from troubling ever- 
more, 


Mr. Montagu Williams, by the way mentions that Mr. Hawkins 
made a very bad witness, doing what judges always scold a witness for 
doing——that is making statements instead of answering questions. But 
though as a witness Mr. Hawkins was not a success, as a judge, in spite 
of his reputation for sternness, he has done the state good service. He 
has never shown himself tender towards the habitual criminal of the 
male sex, but where women and children as well as dogs and horses are 
concerned, Sir Henry is ever merciful. When after much hesitation, he 
accepted Cononel Valentine Baker’s brief (fee marked 1000 guineas) 
the ‘sacrifying methods of cross-examination we entirely dropped. 
N othing could have exceeded the mild and almost cooing manner in 
which the great advocate administered cross-examination to the injured 
prosecutrix. 


In knowledge of Criminal Law and experience of its administration ` 
Mr. Justice Hawkins towers above every other judge that is left to us. 
There is none so far as one can see who is fit to take his place. And 
alas ! Sir Henry Hawkins is now old and stricken in years. The Bench 
can ill spare him, and yet it is inevitable that he must soon be spared, 
When he submits to the common fate, he will leave behind him a blame- 
less and honorable record. He is not a great judge, but he is a strong 
one, emphatically a judge who hates humbug and will stand no nonsense. 
Quick to condemn he is not slow to make atonement where it becomes 
clear that he isin the wrong. Shrewd always and grimly humorous 
upon occasion, his is a robust personality not to be ignored to-day, not 
to be forgotten to-morrow. Take him for all in all we shall not look 
upon his like again.— The Brief. 


. Briefs and how they are prepared.—No one knows the value of a good 
brief better than counscl. Iam obliged to pause after this statement 
because I know that many of my learned friends w ill smile at what they 
know to -be my innocence. However I do not refer to the merely nom- 
inal value as described on the “ back sheet.” I mean in truth that whether 
a.icase be won or not depends, in the vast majority of cases, upon the’ 
carc and skill with which that important compilation has been prepared, 
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Its strength must be in its truthfulness and its lucidity in its brevity 
All the skill in the world will not make a fact that 'has no existence but 
a want of skill or due attention may omit one which is necessary to the 
success of the cause. 


All this seems so obvious to the beginner that one would think 
experience the best of all teachers. We seem to keep on acquiring 
more ignorance every day, for as we enlarge our experience we find 
that the most obvious blunders are those which everyone makes, It is 
natiral that a solicitor should believe his client; itis quite unnatural, 
however, that all ho tells his adviser is believable. The client’s eager- 
ness to swear up tothe mark will certainly ruin his case if he is not 
well watched and corrected. We all distrust a case that is impossibly 
good as we would distrust a man for the same reason. A witness 
telling history in solicitor’s office is a quite a different person from the 
witness being cross-examined in Court. “Does not come upto the proof,” 
says counsel despondingly. This would not matter if he only came up 
to the truth—but the probability is that counsel, bewildered by untrue 
statements is hardly in a position to find out in the confusion what the 
truth is. A good case is often lost by bad witnesses. 


There is frequently another superfluity of labour in the preparation 
of briefs—I mean the “ suggestions for cross-examination of the opposite 
party or his witnesses.” I never could understand this process of cross- 
examination administered to you by the copying clerk. Those who 
think they can cram a counsel in this way have little notion of the very 
first necessity of a cross-examiner, which is Tact. It is not so much 
the question you put as the way you put it, that draws the answer which 
is required. What would be the result if yon crammed a man who 
knew nothing of French with a few sentences and sent him with them 
to get his breakfast P This is the subtle style of question I have some- 
times seen suggested in a case where the plaintiff had a fair claim, and 
the only question was fairness of damages. Was not the plaintif fined 
. some years ago for having a false weight on his premises ? Suppose he was, 
how does that compensate for the loss of a leg caused by the defendant’s 
negligence. The question helps to compensate becanse it probably adds 
to the damages. What a fiasco I have seen when an advocate has been 
putting these suggested questions from his brief ! It was not in the least 
bit like cross-examination. Those who require suggestions, in nine 
cases out of ten, do-not kaow how to use them. These suggestions gene- 
rally go, not to the merits of the case, but to the demerits of the party 
or his witnesses. They look like spite to the jury, and are very useful 
to the other side. They areas much like cross-examination as a scare- 
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crow ina field with a board at his back to represent his arms is like a 
sportman with his gun. Why the very rooks know him, and laugh at 
his inhuman appearance. 


Moreover, these suggestions are not the solicitor’s, they are the 
client's, writ down, because the counsel should know everything. Cowper 
has told us that “blind unbelief is sure to err;” that is, in spiritual 
things—in temporal things, such as making briefs, I am quite sure that 
a too “blind belief” is also sure to err ; believe all your client tells you 
and you will have ‘some difficulty with your counsel, a good deal more 
with the opposing counsel, and in all probability much more with the 
jury. The truth is so simple when you once get at it, that there is no 
fear of its not making its way ; encumber it with exaggerated statements, 
spiteful suggestions, or tawdry decorations, and you have it then dis- 
guised so that it is no wonder if the jury turn from it in disgust. 


” is gone; suggestions 


Some one says the elaborately drawn “ case 
for cross-ewamination are gone; the paraphrase of the pleadings is gone ; 


comments on the witnesses are also gone; “observations ”—pgone ! 


What, then, is there left ? In nineteen cases out of twenty, if you have- 


the pleadings and theproofs, you have enough. But these “ proofs” | 
It has been in obtaining them that the art of making the brief consists. 
Every solicitor of experience knows how difficult it is to get a true, un- 
varnished, uncoloured story from witnesses. It isin the delicate matter 


of cross-examining them that the true work of advocacy begins; and I 


date the success of a case to this stage of the proceedings. 


This brings me to that most delightful vision in a barrister’s expe- 
rience—a well-drawn brief. It is a work of art. It is a ‘statement of 
facts, facts that will be proved in the witness box. There is no imagni- 
ation in it at all—it is prosaic in its simplicity from beginning to end. 
When you come to the “ proofs” there is this thing that strikes you 
above all others, the witness knew what he was saying --there it is in his 


language as near as may be, and not in the language of Bulwer Lytton. 


Nothing went down in what proof but was the witness thoroughly under- 
stood ; when therefore, he is in the witness-box he will not depart from it. 


- We find a few remarks with reference to what ‘appears to he a 
weakness in the case—explanations; but you will observe the explana- 
tions are not rhetorical suggestions, they depend on certain facts, which 
are-so placed that they sometimes turn what seemred a weakness into 
strength. This often depends upon arrangement. If you throw your 
facts into a heap, the jury will not see them all; if you do not place 
them in proper order, they will not be able to appreciate their value. So 
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that there are these, two- things. to. begin with in.the brief for the assist- 
ance of the, counsel: clear, distinct statement of facts, and absolute 
arrangement i in their natural order, so that they may support one another 
and give consistency to the whole case. 


Some of the best ‘drawn briefs I have seen have been in criminal ’ 
cases, and especially where they have involved life and death. They 
must needs be carefully prepared if a solicitor does his duty. Their 
simplicity has been admirable—the statement of the charge, the deposi- 
tions, and all necessary information for the defence—no speeches, on 
arguments on the brief if you have any a for your counsel or any 

_anxiety for your client. l 5 

This was quite different from the style adopted by the country soli- 
citor who, having filled a brief with almost every possible and 1 impossi- 
ble defence, concluded with a note in these words. 


“Tf counsel should be of opinion that the defences aa are 
not sufficient, we have a thundering good alihi in reserve.’ 


Of course, in all that I have said I have been speaking of common 
law cases. 1 know little of Chancery briefs ; but instinct seems to teach 
me that in some of their important cases, such, for instance, as the in- 
fringement of a trade mark, where half-a-dozen senior wranglers might 
be necessary on either side, it might be advisable to lay down copious 
suggestions for cross-examination. In the Chancery Courts, that difi- 
cult art seems at all times to partake, more or le-s, of the supernatural. 


The importance of a well-drawn brief cannot be over-estimated—it 
certainly never is by the taxing master—for many a good case has been 
lost by being badly got up; while, if properly prepared, no counsel who 
is worth his salt could lose it. —The Brief. 


An agent's authority by necessity.—In the case of Gwilliam v. Twist 

LI The Times. L. R. 208, the court of Queen’s Bench decided that the 
conductor of an omnibus has authority implied from necessity to appoint, 

. in certain emergencies a stranger to drive the vehicle back to the yard, 
and as a “ consequence, to render his principal liable for the stranger's 
negligent conduct on the road. This decision, although apparently 
arrived at with some hesitation, seems so clearly right as to require no 


.—— discussion; but the questions which it suggests are by no means so 


easily disposed of. Suppose it a cab instead of an omnibus, no conduc- 
tor, and only an intoxicated driver insensible from drink—is it possible 
then to make the principal liable for a stranger’s acts P Probably the 
samo result would be arrived at. Story for example, says (Agency 6th 


Hd. § 142): “ In such cases, the stranger performs the functions of the 
6 


` 
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negotiorum gestor of the civil law, and seems justified in doing what is ' 


indispensable for the preservation of the property. or to prevent its total 
destruction.” Wharton, however, (Agency § 355) appears to disagree 
with this conclusion, and indeed, if it is to he arrived at it should be on 


' the analogy suggested. The Roman Law uoctrine of negotiorum gestor 


hardly seems susceptible of being stretched beyond its legitimate limits, 
t.e., quasi-contractual relation between the two parties alone, not extend- 
ed to include outsiders; and most of the law on the continent on this 
subject being statutory would seem equally inapplicable to the case. If 
Story’s result is to be reached on contractual theories of agency, it can 
only be by an implicatign of what the principal should have meant had 
he thought about it and not by a true inference from any actions or un- 
derstanding-on his part. Perhaps on some other conception of agency, it 
may be more easily explained. At any rate, the result will probably be 
worked out on some such line, while the true basis on which the conclu- 


sion will be founded is a sound public policy which makes such a solu- 
tion desirable.— Harward Law Review. ; 


Offer and acceptance.—The New York Court of appeals last Decem- 


ber divided almost evenly on a question of some interest to the business 


community. Two parties had been exchanging letters with a view to 
an agreement, and finally one made an offer, definite in all its terms, 
and added, “If satisfactory, answer, and I will forward contract.” The 
reply was, “ All right; send contract.” When the contract was sent 
the other party refused to sign it. A bare majority of the court held 
that there was a contract. Sanders v. Pottlizter Bros. Fruit Co., 144 
N. Y. 209. 


It seems to be well settled, as the cases collected in 40 Cent L. J. 92 
show, that the mere fact that parties wish to have a formal agreement 
drawn up will not prevent their being bound by a previous agreement, if 
it is clear that such an agreement has been made. Bennewell v. Fenkins, 
8. Ch. D. 70, Bell v. Offutt, 10 Bush (Ky) 632; Blaney v, Hoke, 14 Oh, 


St. 292; Mackey v, Mackey, 29 Gratt. 158; Cheny v. Eastern Trans 


Line 59 Md. 557; Paige v. Fullerton, 27 Vt, 485, Chinnock v. Mar- 
chioness of Ely, 1 De G. J. and S. 688; Winn v. Bull, Ch. D. 29. 32. On 
the other hand, if the acceptance is made subject. to a written agreement, 
or if the terms of the bargain are not definitely settled, there is no con- 


tract, and in all cases the fact that a subsequent agreement is to be drawn ` 
up is cognent although not conclusive, evidence that the parties do not in-| 


teud io be bound. Ridgway v. Wharton, 6 H. L, O. 238, Winn v. Bull, 
7 Ch. D. 29. But when there is a definite proposal, definitely assented to 
and when the acceptance is not expressly made subject toa future 


- 
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agreement, it seems more reasonable to suppose that the parties intend 
the very terms agreed upon to be put in to form, than that they intend them 
to be subject to a future agreement, the terms of which are not expressed. 
in detail. There is in such a case little more than the mere fact that a 
future agreement is to be drawn up, and that as already stated, is not 
enough. A definite offer, accepted in terms, is in most cases enough to 
make a contract, and according to the opinion‘of the majority it makes 
one in this case. The contract is to sell goods and to signa written 
paper ar evidence, and because one of the parties refuses to sign the 
paper, non sequitur that the other may not prove the contract by other 
legal evidence. ° 


The New York Court divided in the same way on the same question 
in 1860. Pratt v. The Hudson River R. R. 21 N. Y. 305— Harvard Law 
Review. 


Persons.— Alienation of affections— Wife's -ight to maintain the 
action under modern statules—Stautes provided in substance that a 
married woman should have as her separate property all rights in action 
growing out of the violation of any of her personal rights and should 
sue in her own name. 


Held that a married woman could maintain an action for the 
alienation of her husband's affections Clow v. Chapman 28. S W. R. 328 
(Mo). 


Whethor by the common law a wife had no substantive right to 
her husband's society and protection or whether there was such a right 
though unenforceable, because of the difficulty in procedure is the 
point upon which cases of this kind hinge, The older authorities held 
that the wife had no such right. Cooley on Torts, 227: But the wife 
certainly had some such right, for in the English Ecclesiastical Courts 
she could sue for restitution of conjugal rights. Bishop on Marriage, 
Divorce and Separation Ss. 1857, 1358. Accordingly when statutes 
have given a married woman a right to sue in her own name, thus 
removing the difficulty in procedure there remains no reason why a 
wife should not maintain this action, and the modern authorities all 
agree in allowing her to do so, Haynes v. Nowlin 129 Ind. 981, Bennet v. 
Bennett 116 N. Y. 584.— Harvard Luw Review. 


~ Damages—Libel— Retraction—Held, in an action for libel that an 
offer to plaintiff's attorney to publish any retraction that he might 
write, made after the commencement of the suit, could not be shown in 
mitigation of damages, Z'urton v. New York Recorder Co., 38 Fed. Rep. 
1009 (N..Y.) 


y 
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Snch-an offer made directly to plaintiff could only‘show absence'of 
malice, and would be admissible only when the action was for exemplary 
damages. But as this action was against the proprietor of the news- 
paper ard 'not-against the writer of the article, it was not for exemplary 
damages, Haines v. Schultz 50 N. J. Law 481. The refusal to write 
such a retraction on the part of the plaintiff's attorney did not prevent 
defendant from publishing a retraction, and would-not be an excuse for 
not doing so. A retraction is not an act in which both parties -must 
join. The conrt says that evidence of a retraction, published soon after 
the institution of the snit when the suit was begun without previous 
notice to the defendant «vould be admissible. This is a point 'on which 
there is suprisingly little authority, but thisis not inconsistent with 
the New York rule holding repetitions after the beginning of the suit 
.Inadmissible merely because that would lead to assessing damages 
twice forthe same act. Daly v. Byrne, 77 N. Y, 182— Harvard Law 
Review. / 


Torts—Infringement of rights of privacy—Held, that where a person 
has so placed himselt before the public that he may be called a 
public character neither he, nor after his death, his representative 
has any right to object to the reproduction of his photograph.; but 
that a private individual, independently of contract, has a right to be 
protected in the representation of his portrait in any form; it is a pro- 
perty as well asa personal right and belongs to the class of rights 
which forbids the reproduction of a.private manuscript or painting. 
Corliss‘et al v. E. W. Walker Co. et al 64 Fed. Rep. 280.— Harvard 
Law Review. 


Torts—Malicrous interference with business—Boycott—The defend- 
ant, an association composed of delegates from a number of trades 
unions, issued circulars calling upon all friends to boycott the plaintifi’s 
newspaper; because the plaintiif determined to use “ plate matter,” in 
the make up of his paper, contrary to an interdictive resolution of the 
Typographical Union, and to cease buying and advertising, in the said 
paper, intimating that whoever did not do so would incur the ermity of 
organized labor. Held, an action will lie for damage caused to plaintiff 
by loss in circulation and advertising. A malicious injury to another's 


business by an otherwise Jawfal act is actionable and an act is malicious 


in‘point of law if done intentionally. and without legal excuse. In- 
junction granted. Barr v. Essex Trades Council 30 Atl. Rep. 881. (N. J.) 


This caseadds one more well considered decision .to the rapidly 
increasing number of cases supporting the proposition laid-down ‘by 


4 


PARTS V 1& VI. ] THE MADRAS LAW JOURNAL. 208 


Bowen B.J. in Mogul Steamship “Oo, w. McGregor L. R, 23 ‘Q. B. D. 
598, that an act’ which causes damages to another, though lawful in 
itself may become actionable if. done without just cause or excuse. It 
is to -be regretted that so able an opinion as the present, and the one 
that contains such an exhaustive review of the cases in support of 
the decision does not deal with any of the mass of authorities the 
other way. Heywood v. Tillson 75 Me. 225 Payne v. Ratlway Co., 13 
Lea 507 Boyson v. Thorn 33 Pac. Rep. 492, Chatfield v. Wilson 28 Vt. 49, 
Mahan v. Broun 13 W. 261. Phelps y. Nowlen 72 N, Y, 39. Such 
cases.as these are all within Lord Bowen's broad rule. Thore are 
however, the possible distinctions, that in the principal case the boycott 
involved threats or intimidation thus bringing the case within the prin- 
ciple of Tarleton v. M’Gawley Peake 205, and that an act though not 
actionable when done by.an individual may become so when done by a 
combination conspiring together. Ourran v. Galen 22 N. Y. Supp. 826. 
But.see Delz v. Winfree 80 Tex. 400, A glance at the cases shows that 
the question is very far from being solved, but the present case reaches 
the result that is to be desired. 7. Harvard Law Review, 180, 21. 
American Law Review 509, 764.—Harvard Law Review. 


Lord Selborne and Lord Cairns :—It is quite impossible to study the 
life of the Earl of Selborne in any of its varied aspects without being 
struck by the antithesis which it presents at every turn to the life of 
Lord Cairns. As advocates, as politicians, as judges, and as men, they 
were ‘opposites,’ both in the literary and in the logical sense of the 
term. .Of.course they had points in common. Both possessed an intui- 
tive insight into legal principles, a marvellous power of grasping and 
expounding facts, and the patient industry without which intentions 
are deceitful and gifts of exposition vain. ‘Both were ‘ great in counsel’ 
(the phrase was, as everybody knows, applied by Disrachk to Cairns) 
and dexterous in debate. Both were men of flawless rectitude. Both 
were deeply smitten with the religious instinct. But these resemblances 
merely emphasise the far more numerous points of contrast between the 
two Lords Chancellors. In Cairns evangelical zeal burned like a con- 
suming fire. In Selborne it burned, brightly enough it is true, but still 
mainly ‘within the limits prescribed by a tolerably High Churchman- 
ship. In the exercise of his judicial patronage Cairns was absolutely 
indifferent to public criticism. Selborne always did what he thought 
right, but was-sensitive about public approval of his appointments. As 
a; judge his mind was-more subtle than'that of Cairns, because its sub- 
tlety‘was less ‘restrained. Many of his judgments are masterpieces of 
luminous“reasoning and legal learning. “But he ‘carried his -higher sub- 
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tlety with him to the Bench, and it marred his supremacy. No judg- 
ment that he ever pronounced approached to the level‘of that marvel- 
lous judicial revelation in which Lord Oairns settled the law as to the 
legal position of railway-debenture holders. As advocates Cairns and 
Selborne were so nearly equal that the opinion of Lincoln’s Inn is still 
pretty evenly divided as to their comparative merits. We should not 
be surprised if Lord Selborne deserved the palm. The forensic field was 
one in which his almost superhuman acuteness must have stood him in 
good stead. When we turn to politics, the victory rests once more with 
Cairns. His speeches on the calling out of the reserves by the Beacons. 
Jield Government and thg Irish Land Bill of 1881 were as superior to 
those delivered by Lord Selborne on the same memorable occasions as 
Lord Selborne’s own speech against the Irish Disestablishment Bill was 
superior to that delivered in its favor by the late Lord Coleridge. It is 
only by comparison with Lord Oairns, however, that Lord Selborne auf- 
fers. He possessed a rare combination of intellectual gifts and graces, 
laborious industry, flawless logic, the most penetrating acumen, and 
matchless erudition. He deserves a place in the foremost rank of law 
reformers. Even ın literature he has made a permanent rank. No 
. political or religious differences can prevent lawyers of all shades of, 
opinion from paying a tribute to the high literary merit, the dialectic skill, 
and the learning of his ‘defence of the Church of England against dis- 
_ establishment’ and ‘Ancient Facts and Fictions concerning Churches 
and Tithes :? The Law Journal. 


The Late Lord Selborne :—In the House of Lords the Lord Chancellor 
said :—I am sure I shall be acting in accordance with the wishes of 
your Jordships if I give expression to the senso of the loss which this 
House has sustained owing to the death of Lord Selborne. Just ten 
years ago when an illustrious predecessor of his on the Woolsack died, 
the late Lord Cairns, Lord Selborne, who was prevented from being 
present by severe domestic affliction, gave expression to his wish to 
have offered his testimony to the remarkable powers and great worth 
of his illustrious predecessor and to the loss which this House and the 
country had sustained. My lords, I am sure we all feel that we have 
lost another illustrious lawyer who might worthily rank with the one to 
whom I have just alluded. He was a master of equity jarispradence, 
but although having the completest mastery of the technicalities of the 
law he was no mere technical lawyer. He had a remarkable grasp of 
legal principles and a capacity of applying them with the utmost intel- ` 
ligence and perspicacity. His industry was indefatigable; he spared 
himself no pains to give ever of his best. He used his utmost endea- 
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vours to arrive at a right conclusion, and his judgments are as remark- 
able for their thoroughness and solidity as for the clearness of their 
expression. Bat itis not only asa distinguished advocate and judge 
that he will be remembered. He took a foremost part in the changes 
that were made some twenty years ago and which led to the system of 
judicature and administration of the law which now prevails in our 
Courts. He was one of the most active in bringing about what he con- 
ceived to he of great public value, the concentration in one building of 
the various Courts of Justice. My lords, I have spoken of what he was 
asa lawyer and a judge. I need not remined your lordships that he 
was much more than this. The power and the ability with which he 
took part in the discussion of every question in your Jordships’ House 
muet be fresh in your memory. The echoes of the speeches which he 
-has made not long since still linger on these walls, and even those 
against whom his arguments were directed could not fail to bear testi- 
mony to their admiration of the force and power of these arguments 
and to their appreciation of the fact that these sterling abilities were 
neither dimmed nor diminished by age or by growing infirmity. My 
lords, ] do not think any of us can forget the impression which he made 
of earnestness and sincerity whenever he addressed your lordships’ 
House. This is not the time or place to dwell upon what he was as a 
man, but a few words your lordships will pardon me, In spite of the 
absorbing and increasing nature of his duties and labours in connection 
with the law, he never allowed himself to be entirely occupied by them. 
His energies were distributed in many directions of fruitful activity 
with a view to the benefit of his fellow-men. He obtained the highest 
rewards of the career which he had chosen, but I believe that few men 
have ever less made them their ambition or their aim. I have met few 
who were more completely unworldly in spirit than was Lord Selborne. . 
On his lofty sense of duty it is not necessary to dwell. All must recog- 
nise it, Where his duty, as he saw it, led him, there he followed withont 
flinching or reserve, and withont the slightest regard for personal con- 
sequences. Behind a somewhat reserved manner there lay, as all who 
had the honour and pleasure of Lord Selborne’s acquaintance knew, a 
kindly heart and a warm affection. If there were some who thought 
at times that his judgments of those who differed from him on political 
questions were unduly severe, I am sure that they were all ready to 
recognise that this resulted solely from the strength—I may almost say 
the passionate strength—of his convictions, and was in no way prompted 
by personal ill-will, or malice, or desire to give offence. I am quite sure 
that in this House we all, without respect of parties, feel that the House 
is poorer for his loss. A blank has been left which will not easily be 
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filled, and those of ns who have to take. part in the discharge of judicial 


duties in this House, sitting as the ultimate Court:of Appeal, will long : 


have reason to mourn the loss of an invaluable colleague. 


Lord Halsbury Said :—After what has been mos} truly said by the noble 
and learned lord on the woolsack, I should be doing violence to my own 
feelings, if 1 did not express to your lordships my desire to be associated 
with what has been said. It has been my fortune to practise before 
Lord Selborne as an advocate and to sit with him as a judge; and 1 can 
truly say that no one could have gone through that experience without 
recognising not only his vast learning and unflagging industry, but that 
which is, perhaps, more “desirable i in a judge,—the candid determination, 


at whatever cost, to arrive at a true solution of any problem: put before 


him. The noble and learned lord has truly described the personal 
character which was behind the great judicial character I have indicat- 
ed; and I may say for myself, speaking with the knowledge now of 
some considerable time, that I have ever found him, as all who came 
within the sphere of his influence found him, a most kindly and gener- 


ous friend. 


The late Lord.Selborne The Law Journal writes:—It is with 
deep regret that we record the death of the Harl of Selborne, which 
took place at his country residence, Blackmoor, Petersfield, at eight 
o’clock last Saturday night. Roundell Palmer was born on Novem- 
ber 27, 1812, in the rectory of Mixbury, in Oxfordshire. He was 
the second son of the Rev. William Jocelyn Palmer, who married 
Dorothea Richardson Roundell. The Palmers came from Yorkshire, and 
among the ancestors of the future lawyer was Sir John Bramston, Chief 
Justice of the Court of Common Pleas in the reign of Charles I. The 
father of the deceased peer was for a time Gresham Professor of Civil 
Law. In July, 1825, he was an unsuccessful candidate at Winchester, 
but in the following autumn, when only about thirteon, he went 
into commons Dr. Gabell was then head-master, and amongst young 
Palmer’s school-fellows were Cardwell, Ward,and Lowe. In 1830 he was 


elected to au open scholarship at Trinity College, Oxford, and then. 


began a brilliant academic career; though there is a tradition that he 
was ploughed for ‘smalls.’ In. 1832 he took the Ireland scholarship— 
which Mr. Gladstone had failed to win the year before—and in the same 
year won the Newdigate with his poem ‘ Staffa.’ In 1834 he won the 
Eldon Scholarship, and in the same year he took a first class in classics, 
The Chancellor’s prize for a Latin essay, ‘De Jure Clientelae apud 
Romanos,’ fell to him the next year; and he was elected'a Fellow of 
Magdalen. He found time to distinguish himself elsewhere than in the 
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chools, and especially in the union. For many years Palmer kept in 
close touch with his university, of which in due time he became counsel: 
Palmer entered the chambers of Mr. Booth, a well-known conveyancer 
and Parliamentary draftsman, and in 1837 he was called to the Bar at 
Lincoln’s Inn, He hag not long to wait for briefs. | It is still a moot 
point what solicitors first took him in hand; there are several claimants 
for the honor of first discerning his aptitude. By 1840—several large 
firms were among his clients. Never was the equity Bar stronger than 
it was from 1840 to 1860. Bethell, Cairns, Rolt, Selwyn, James, Giffard 
not to mention many others scarcely inferior as advocates and lawyers, 
were among Palmer's ccmpetitors. But he quickly came to the front, 
and the volume of his business steadily increased. His name begins to 
appear. in the volumes of Beavan. It is to be found in every case of 
importance in the later volumes, Whether his legal knowledge and 
soundness of judgment were greater than his persuasiveness as an ad- 
vocate had become a question when he took silk, as he did in 1849. To 
have his opinion was to have oue esteemed second to none, and bis skill 
in pleading before an equity tribunal solicitors pronounced incomparable. 
‘If Palmer could get rid of the habit of pursuing a fine train of reason- 
ing on a mafter collateral to the main part of his argument, he would 
be perfect.’ That was the judgment of his contemporary Bethell, and 
it touched nearly the only flaw in an almost matchless forensic style. 
He left Oxford as a Conservative. A a moderate Conservative, he stood 
for Plymouth in 1847, and was returned to Parliament and held the seat 
for ten years. From 1857 till his appointment as Solicitor-General in 
1861 he devoted himself with even greater ardour to the practice of his 
profession, and with ever increasing success. When Bethell became Chan- 
cellor, Palmer was appointed Solicitor-General, Sir Willian. Atherton be- 
ing Attorney-General. A seat, and as it proved, a very safe one, was 
found for him at Richmond, and he re-entered Parliament as a moderate — 
Liberal. Atherton died in the Long Vacation of 1863, and Palmer became 
Attorney-General. His position in the House of Commons, and indeed 
in the country, was almost unique. Inferior in brilliancy to Copley, and 
Bethell, he was more persuasive than either. The elevation and gravity 
of his character, his professional reputation, the facility and suavity 

his speech, and a voice monotonous but melodious, gave him great 


NJ... in the House. It fell to: him, as Attorney-General in 1864, to 





ee wee 


welcome in the name of the Bar of England M. Berryer, the represen- 
tative of French Advocacy. Not even Cairns was more prized in legal 
arguments. His studied humility in expression was compatible with 
lofty coldness towards juniors who presumed to differ. Solicitors 
might complain of Palmer's frigid demeanour towards them. And it 
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was a moot point, never decided, with some of them, whether Plamer 
sitting on a sofa in frosty majesty as they entered and waving them 
to a corner was more unpleasant than Bethell’s studied disregard of 
their presence and existence; but they flocked to him.. . In all cases of | 
importance he was retained on one side. Often clients left no option. 
‘Retain Palmer’ was a common form of telegram. Like Cairns; 
he did not read his papers on Sunday; but late on Saturday night he 
was at work, and early on Monday it was renewed. Only great 
abstemiousness could have enabled him to toil as he did. ‘How con- 
tend with Palmer who can day after day lunch ona bun?’ Said one 
day, in the robing room at the Judicial Committee, a professional rival 
with less ample tastes. The life-long friend of Mr. Gladstone, at the 
head of the Equity Bar, and possessed of great influence in the country 
he was long marked out asa future Chancellor, His promotion was 
retarded by an event perhaps the most honorable in his career. Sir 
Roundell Palmer was an ardent son of the Church of England. In the 
discussion of Mr. Gladstone’s resolutions on thefrish Church Sir Roundell 
Palmer took no part, though his hostility to the proposed measure was 
well known. When Mr. Gladstone returned to power, with the deter- 
mination to carry into effect his famous resolutions, Sir Roundel? Palmer 
who would, in the natural course of things, have become Lord Chancellor 
declined to serve. Though he declined to join the ministry his friends 
in office made subsequently severe strains upon his services. Thus he 
was called upon to support and unfortunately did support—the ex- 
traordinary appointment of Sir Robert Collier to a judgeship in the 
Court of Common Pleas in order to qualify him, within the letter of 
the statute, for a position as paid member of the Judicial Committee. 
Not the least remarkable episode in his career was his appearance . 
before the Tribunal at Geneva as counsel for the English Government. 
For this service, it is reported, he was offered a fee of £30,000, which 
it is understood, he declined to accept. In October, 1872, he succeeded 
Lord Hatherley as Lord Chanceller, an office which he held until the 
February of 1874. In the history of English law that date will always 
be memorable. In no single century were changes accomplished com- 
parable to those carried out under Lord Selborne’s guidance in those two 
years. He had already made known his extreme dissatisfaction wi 
the state of the English judicature His speech in the House 
Commons on Feburary 22, 1867, may be said to be the high-water-mark” — 
reached in English Legal reform. Certain guiding principles he pos- 
tulated. “There are, in my opinion, two principles which ought to be 
aimed atin any reform which we may accept, that we should, if possible 
constitute a single court of final appeal, and that we should, at all 
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events, permit only one appeal in any case decided by a Superior Court.’ 
As a judge he, on the whole, realized the high expectations formed by 
his friends. He was patient, attentive, courteous and dignified. No 
counsel pleading before him could complain that he had been unheard. 
Perbaps, in consulting, Lord Selborne's judgments, one 18 embarassed by 
the absence of proportion, by the prominence given to matters of minor 
importance, redundancy in the statement of facts, and trains of reason- 
ing running off into collateral matters. But his ‘statements of legal 
propositions are cautiously worded, with a far-seeing regard to cases not 
actually before the court; and probably from no other judge's reported 
decisions could be culled fewer hasty, ill-considered obiter dicta. In 1874 
he was succeeded as Lord Chancellor by his friend and opponent Lord 
Cairns, and for a time he took little part in public affairs, though one 
episode in this part of his career will not be forgotten—the brilliant 
forensic duel in the House of Lords between him and Lord Cairns, the 
subject of dispute being the legality of employing Indian troops in 
Europe by the mere authority of the Crown and without the consent of 
Parliament. When Mr. Gladstone returned to office in 1880, Lord 
Selborne went back to the woolsack, and held the Great Seal till the fall 
of the ministry in 1885. The New Law Courts were opened during his 
tenure of office, and he was raised. to an earldom in connection with this 
historic. event. Even when not engaged in Parliamentary or Judicial 
duties, Lord Selborne was notidle. He was a frequent contributor to 
the British Critic in days when that periodical was the mouth-piece of 
Newman, Mosley, and Ward. The “ Book of Praise,’ published in 1863, 
was the first English hymnal collected in a catholic spirit and with dis- 
cernment and taste. To Professor Bell’s edition of ‘ White's Selborne, 
from which Lord Selborne took his title, he contributed a chapter on the 
antiquities of the parish—a chapter profoundly interesting to archso- 
logists because it was his good fortune to find in digging on his estate a 
number of Roman coins. In 1886, he wrote a defence of the Chureh of 
England against disestablishment, a defence in ‘which he again put for- 
ward the arguments which he had employed in his famous speech on 
the Irish Church. He took a warm interest in the foundation of the 
Legal Association, of which he was the first president, and in Parlia- 
ment and out of doors he stroveto raise the plane of education at the 
Bar. His private life was stately, dignified, and rich in good deeds, 
and he was seen at his best in the company of his old friends Dr. Harold 
Browne and W. G. Ward. Nowhere was he held in more esteem and 
respect than in his own parish. In 1865 he purchased the Temple and 
Blackmoor estates in the parish of Selborne, and built for himself a house 
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on the spot occupied by Blackmoor Farmhouse. His position in the 
parish, bronght, he thought, responsibilities. He proposed to Magda- 
len College to form a new ecclesiastical district, including Blackmoor, - 
Evely, Oakwood, and Oakhanger, and to build and endow at his expense 
a church and parsonage. This scheme was realized. A new parish of 
Blackmoor was formed; a noble church was endowed ; and large schools, 
also his gifts, will long commemorate his munificence. At the outset of 
his public life he was a moderate Conservative. As years went on he 
became more closely associated with the Liberal party, to some extent 
under the inflnence of his friend Mr. Gladstone. Ofate years, however, 
they parted company ; and Mr. Gladstone's policy in regard to Irish affairs 
had no more rigorous and acute critic than Lord Selborne. Until the 
session of 1894, he took an active part in the discussions of the House 
of Lords. It will not be forgotten that he was assiduons in his atten- 
tion to the details of Mr. Ritchie's Local Government measure and the 
Parish Councils Bill, One of his last speeches of Importance in parlia- 
ment was that which he delivered in June 1894 against the. deceased 
‘Wife's Sister Bill—a measure which he had always opposed. Remark- 
‘able as coming from one of his years, the speech was all the more sur- 
prising because he had mislaid his notes, and had to trust to his memory 
for his copious references and authorities. Lord Selborne married, in _ 
1848, Lady Laura Waldegrave, the second daughter of the eighth Karl 
Waldegrave, and was left a widower in 1885. His son, William Walde- 
grave, Viscount Wolmer, who succeeds to the earldom, was born on Octo. 
‘ber 17, 1859, and sits as Liberal Unionist for Edinburgh (West). 
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-` MAXIMS OF EQUITY AND THEIR APPLICATION TO 


` 


INDIAN LAW. 


Perhaps the vaguest of the maxims of Equity and the one most 
likely to mislead the inexperienced lawyeris the somewhat pompous 
epigram “ Equality is Equity” or “ Equity delighteth in Equality.” 
The law is so much concerned with the task of making differences 
that the rule now under consideration is likely in the case of some 
to provoke a smile. Equality is justice only when there are no 
grounds whatever for preference ; in other words, it'is unjust when 
two claimants are similarly situated, or when their rights arise out 
of one legal transaction, to make any difference between them 
unless there be some reason for doing so. The maxim was called 
into requisition by the Courts of Equity in England to sweep 
away certain differences and preferencs made by the common 
law which appeared ‘capricious and unjustifiable, Executors’ and 
administrators possessed large powers of preference under the come 
mon law as between the creditors of a deceased person. The 
Court of Equity viewed such powers of preference with disfavour, 
and upon an action by one or more creditors for an account of the 
assets and a due settlement of the estate directed an equal distri- 
bution of the estate without any preference. The result in the 
words of Story is “ As a decree in Equity is of equal dignity and 
importance with a judgment at law, a decree upon a bill of this sort 
being for the benefit of all creditors makes them all creditors by 
‘decree upon an equality with creditors by judgment so as exclude 
from the time of snch decree all preferences in favour of the latter.” 
As the maxim is equally applicable where unavoidable loss is gug- 
tained, in case the estate is not competent to satisfy the debts fully, 
the loss must fall equally upon all the creditors. In the distribution 


` 
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of ‘equitable assets’ Courts of -Equity in their administration 
set aside the old common law rules applied to the administration of 
legal assets, and regard all creditors as equa} without any regard 
to the priority or dignity of their debts. The maxim is applied 
also to anumber of other cases, for example, to cases of contribu- 
tion between co-contractors, co-sureties and generally all other 
cases of contribution ; to cases of abatement of legacies where 
there is à deficiency: of assets ; to cases of apportionment of moneys 
due on incumbrances among different purchasers and claimants of 
different parcels of land and to cases of the marshalling and dis- 
tribution of assets. The priticiple of all these cases is that where an 
unexpected loss is sustained or Where a certain burden has to be 
borne, all those who have undertaken a joint liability or on whom 
the law throws a joint liability in ‘so far as another person is con- 
cerned must inter se bear the loss or burden equally. By equality 
isnot meant absolute equality but relative equality, that is; in 
proportion to their respective interests in the transaction. Now we 
may at once point out that the maxim is equally applied in India 
in all these cases. The great difference between the English and the 
Indian law on this matter is that a maxim which is in reality a 
. fundamental rule of justice equally applicable to the common law 
. was emphasized by the Courts of Equity in order to abolish certain 
preferences and distinctions which were countenanced by the com- 
mon law courts but which in reality were not well-founded accord- 
ing to the juster notion of the Courts of Equity, and to afford 
relief in certain cases where the common law gave none. In 
. India whose modern jurisprudence at its start had the advantage 
of the several centuries of progress of the law of its rulers, the 
rule has always been applied, as an axiom of justice, but the 
modes and limits of its application cannot be properly understood 
without a study of the rule as developed in the Equity Courts of 
England. Mr. Snell in his Principles of Equity instances as a pro- 
minent application of the maxim, the attempt of the Courts of 
Equity to mitigate or cir cumvent the doctrine of survivorship in 
cases of joint tenancy. Mr.Snell points out that “ wherever cir- 
cumstances occur which a Court of Equity can lay hold of to pre- 
vent the incident of survivorship, the court will readily do so, for 
joint tenancy is not favoured in equity?” Thus where the purchase 
money is advanced in unequal shares and this circumstance appears 
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in the deed itself, and where two persons advance a sum of money 
whether in equal or in unequal shares by way of mortgage, 
the inequality in the consideration, or the nature of the transac- 
tion as a loan is taken to disclose an intention that the tenancy 
should not be a joint tenancy. It is not quite easy to see how the 
maxim that Equity favours equality can be taken to be illustrated 
in these cases, Perhaps the learned author suggests that according 
to the spirit of this maxim, parties must be taken to intend that 
each should benefit according to the measure of the consideration 
advanced by him, and none should be altogether deprived of the 
right of transmitting to his heirs what admittedly belongs to him 
by the accidental circumtance of his dying before those with whom 
he is jointly entitled to any property. But we confess we find it 
difficuls to trace any intimate connection between the rule we are 
considering and the modification of the doctrine of survivorship 
in the English law. 


We shall now draw attention to a few more prominent examples 
of Indian Law of the application of this maxim; but we would before 
doing so remiad our readers that the rule is really one that per- 
vades the whole science of law. The modern law of bankruptcy 
is based on the great principle of equality. In the exigencies of 
actual business it would be an intolerable nuisance if a person be 
compelled to pay all his creditors equally and business would be 
at a stand-still, if those who lend money were required to take care 
that their debtor was as just to his other creditors as to themselves ; 
but if it begins to be apparent that a person is in insolvent circum- 
stances, it 1s then his duty to treat all his creditors on a footing 
of equality. Any unfair preference will bring about the forfeiture 
of the indulgence accorded to innocent but unfortunate men. 
When the property of an insolvent is placed at the disposal of the 
court, equality is the rule applied in the distribution of the assets. 


The duty of equal distribution is equally incumbent upon execu- 
tors and administrators where the assets of a deceased person are 
insufficient to satisfy the demands of all the claimants. The same 
rule is applied by the law where property is attached in exeeution 
of a decree, All creditors who have obtained decrees and who 
have applied for execution to the court realising the assets prior to 
such realisation are entitled to rateable distribution. It will he 
observed that the rule of equality is enforced only in favour of 
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those who have shown a certain amonnt of diligence. ‘It will be 
remembered that the Civil Procedure Code of 1859 (Act VIII of 
1859) allowed priority to the creditor who first attached the property - 
as a reward for his diligence. The legislature since thought thatas 
between those who have obtained decrees for their debts, the 
mere fact of one of them being the first to cause the attachment 
of the property should not be a sufficient ground for according him 
_ priority. ` 

Several instances of the application of this maxim are to be 
found in the Transfer of Property Act. Sestion 45 enacts that 
“where immoveable property is transferred for consideration to 
two or more persons and such consideration is paid out of a fund 
belonging to them in common, they are, in the ‘absence of a con- 
tract to the contrary, respectively entitled to interests in such 
property identical as nearly as may be with the interests to which 
they were respectively entitled inthe fund; and when such con- 
sideration is paid out of separate funds belonging to them respect- 
ively, they are in the absence’of a contract to the contrary, 
respectively entitled to interests in such property in proportion’ to 
the shares of the consideration which they respectively advanced. 


‘In the absence of evidence as to the interests in. the fund to 
which they were respectively entitled, or as.to the shares which 
they . respectively advanced, such persons shall be deemed to be 
equally interested in the property.” 

It will be observed that the first paragraph of the section 


-` strictly adheres to the rule of equality. It may be’doubted whether 


“the rule is not pushed too far in the second paragraph. According 
to it a plaintiff has not got to prove what amount of money belong- 
ing’ to him has been paid for the property ; he has only to satisfy 
‘the Court that he is one of those to whom the property was trans- 
ferred and probably that some money of his went towards the con- 
sideration for the transfer; the court is then to presume in his 
favour that he is equally interested in the preperty with the other 
‘transferees. The ordinary rule is that the plaintiff has to prove the _ 
right he claims ; inthis case if he proves he has some right, he is 
‘presumed to have an equal right with the others interésted in the 
“property. .The rule of equality is not recognized “to the same 
extent in Ss. 46 and 47 to’ which we shall next refer. Section 
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46 lays down “where immoveable property is transferred for 
consideration by persons having distinct interests therein, the 
transferors are, in the absence of a contract to the contrary entitled 
to share in the consideration equally where their interests in 
the property were of equal value, and where such interests were 
of unequal value, proportionately to the value of their respec- 
tive interests” and S. 47 enacts that “where several owners 
of immoveable property transfer a share therein without specify- 
. ing that the transfer is to take effect on any particular share 
or shares of the transferors, the transfer as among such transferors, 
takes effect on such shares equally where the shares were equal, 
and where they were unequal, proportionately to the extent of such 
shares.” Ss. 36. and 37 are also based on ‘the same principle. 
Section 36 says that all rent, annuities, pensions, dividends and 
other periodical payments are to be deemed to accrue due from day 
to day and to be .apportionable accordingly as between a person 
who makes a transfer with reference to them and the transferee. 
Section 37 lays down a similar rule with reference to an obligation 
relating to property when the property in favour of which the 
obligation exists is in consequence of a transfer divided and held 
in shares, the benefit of the obligation passes from one to the several 
owners of the property and: the corresponding duty is to be per- 
formed in favour of each of such owners in proportion to the value 
of his share in the property, provided the duty can be severed, 
and the severance does not substantialiy increase the burden of 
the obligation. ‘The same principle will of course apply where 
the division of a property is not the result of a transfer but of 
inheritance. The rule with regard to the apportionment of rent 
will apply as between landlord and tenant also, where the ten- 
ancy comes to an end before the period fixed without the fault of 
either party. It applies to interest on money lent and salary for 
service rendered. The pr inciple of equality however will not inter- 
fere with the application of the rule that where a person promises 
to serve for a certain period for a fixed salary, he cannot claim 
anything for a portion of the period if he violates his contract. 
But where the doctrine: of quantum meruit applies, equality is 
. generally the rule for determining the quantum to be awarded. 


The maxim is applicable not only to determine the quantum of 
interest in cases similar to those abovementioned, but also the 
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quality of the rights of co-owners inter se. Thus it is an acknow- 
ledged rule that co-owners as between themselves are egually 
entitled to participate in the enjoyment of the common property. 
As between two co-owners, neither is entitled to exclusive posses- 
sion and neither is entitled to alter the condition of the property 
without the consent of the other, see Shadi v. Anup Singh, 
I, L. R, 12 A, 436, aud this even though the alteration is 
intended and calculated to advance the interests of both co- 
owners. An exception to the rule is made for obvious reasons 
where the alteration is necessary to preserve the property from 
danger or destruction. Similarly where there are iwo or more 
trustees, executors or administrators all are entitled to an equal 
voice in the administration or management of the estate con- 
cerned; and all are equally liable for any misfeasance in con-- 
nection with the same. Any act done by some only of the trus- 
tees is invalid. In the case of public trusts, for the sake of 
convenience, the rule prevails that any act done by a majority of 
the trustees is valid, provided that all have had an opportunity of 
expressing their opinions and using their influence to persuade 
their colleagues to adopt their view. (See Vermath v. Lakshmi, I. 
L. R., 6 M, 270, Lewin on Trusts pp. 540, 547. 

In the case of corporations, non-corporate bodies, &c., the 
principle of equality holds equally good. All members are equally 
entitled to share in the management and the decision of all ques- 
tions affecting the body in the absence of a contract to the con- 
trary. Unless there are good reasons for departing from it 
Bentham’s rule “ everybody to count for one and nobody for more 
“than one” commands the respect of the lawyer and the legislator. 
“ Delay defeats equities” or “ Equity aids the vigilant, not the indo- 
lent.” “ Vigilantibus non dormientibus aequitas sub-venicun.” This 
is a maxim on which it is not necessary to enlarge asthe maxim 
is not of as much importance in this country as it still apparent- 
ly isin England. The Court of Equity obtained its large and ex- 
tensive jurisdiction by interfering to correct the errors and rigour 
of the common law, and to afford relief where the common law was 
helpless. Its interference was always discretionary. It naturally 
. refused to do what a litigant would not be entitled to get done in the 
Court of Common Law, unless he showed diligence in seeking the 
aid of the Court of Equity ; there was no time fixed within which 
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the Court’s assistance should be soughi ; the Court decided in each 
case whether the plaintiff showed due diligence in resorting to it. 
In India owing to the absence of two different jurisdictions, most 
equitable rights stand on the same footing with legal rights and 
the Courts have no discretion in deciding about them. In some 
cases however, the statute expressly gives the court a discretion to 
gralib or refuse the relief asked for, and apparently the rule in 
England would hold good in such cases. Thus $. 12 of the Speci- 
’ fic Relief Act enacts that “. . . . Specific por penne of any 
contract may, in the discretion of- the court, be enforced “ in cer- 
tain cases.” Similarly 8. 31 of the Act lays down that in certain 
cases “the court may in its discretion rectify the instrument” so 
as to express the true intention of the parties thereto. The 
cancellation of instruments, the passing of declaratory decrees, the, 
appointment of a receiver, are expressly declared to be discretion- 
ary remedies, see Ss. 39, 42, 44, And we believe that rescission of 
contracts, and the granting of injunctions are also intended to be 
discretionary, though there is a noticeable difference between the 
language of Ss, 85 and 54 relating to these reliefs and: the lan- 
guage of* the sections relating to the other reliefs already referred 
to. Sir James Fitzjames Stephen in his speech on the Bill which 
became Act I. of 1877 observed, however, that the Indian legis- 
lature did not intend to deal with the question of delay in seeking 
specific reliefs, for the Statute of Limitations had unlike the Eng- 
lish law, provided specific periods of limitation for these reliefs. 
He said, “ There was another subject of considerable practical 
difficulty on which it was almost impossible to Jay down rules, 
That subject was the delay occurring before the institution ofa 
suit. There was no express law limiting the time within which a 
suit for specific performance should be instituted in the Court of 
Chancery. But the Court of Chancery laid down the rule that 
suitors should come quickly to obtain such a remedy, and it was 
frequently a very difficult question to decide whether a plaintiff 
had or had not come into Court in time. Here in India, the 
Limitation Act provided a period of three years in which a suit for 
the ‘specific performance of a contract should be brought, and as 
it was not proposed to alter the law upon this point, we were 
able to avoid treating the difficult question what was or was not 
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It is doubtful how far the courts will feel bound by these 
observations when they are pressed to hold that the doctrine of 
laches has no application to the specific reliefs treated of in Act 
No. I. of 1877. See (Sopal Krishna Parachure v. Sukhojirav; 
1. L..R., 18, B, 183). The statute specifically states under what 
circumstances specific relief may be granted or refused, but 
even when the circumstances, which will justify the awarding 
of such relief exist, a discretion is left to the court to grant or 
withhold it. It looks very much as if a court would be justified 
in refusing the relief on the ground of laches, even though the - 
plaintif may have sought its help within the period allowed by 
the statute of limitations, The rule under consideration would - 
apparently be applicable to reliefs which courts of common law 
might grant, where they are discretionary. It has been repeatedly 
- held that a party seeking the assistance of the revisional jurisdic- 
tion of the High Court whether on thé Civil or on the Criminal 
side must do so with proper diligence. It is difficult to lay 
down rules as to what shall be regarded as laches ; this would 
depend on the circumstances of each case, and dos: not depend 
entirely on the period of time that has elapsed. If for instance a 
party entitled to specific relief allows his opponent to spend: money 
in: making repairs or improvements or allows third parties. to 
- deal with him with respect to the properties concerned, he may be 
fixed with laches, even though a comparatively short time only may 
have elapsed; in other cases where the defendant cannot show 
that the plaintiff’s laches has injured him, a longer delay might be 
excused,’ On the whole the tendency of the courts is to discourage 
the piea of laches, unless somebody has been damnified by it, and 
as.in this country the period of limitation enacted by the statute 
is generally very short, there is the less need for the application 
of this maxim. i 





CONFESSIONS IN CRIMINAL LAW.—INDIAN EVIDENCE 
ACT, S. 30. ; 

When more persons than one are being tried jointly for the same 
offence, and a confession made by one of such persons affecting himself 
and some other of such persons is proved, the court may take into con- 
sideration such confession as agamst such other person, as well as 
against the person who makes such confession. 
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Hzplanation,—“ Offence,” as used wm this section, includes the 
abetment o f» or attempt to commit, the offence [Act IIT of 1891, 9. 4). 


Illustrations. 
| ó a) A and B are jointly tried for the murder of C. Itis proved that A said, B 


and I murdered O; the Court may consider the effect of this confession as against B. 


(b) Ais on his trial for the murder of ©. There is evidence to show that C was 
murdered by A and B, and that B said, ‘A and I murdered C? 


This statement may not be taken into consideration by lhe Court against A, as B 
_ ts not beina jointly tried. 

Section 30 is an entirely new provision of the law. It was absent 
from Act II of 1855, the preceding Evidence Act, and had no 
place in the Criminal Procedure Codes of 1861 and 1872. The law 
on the subject, prior to the present Act, was that the confession of 
an accused person was evidence only against himself, and not 
against his fellow prisoners (Queen v. Kally Churn Lohar, 1866, 
6 W. R, 84; Queen v. Bussiruddi, 1867,8 W. R. 35), and could not, 
therefore, be used, even as corroborative evidence, against any- 
body other than the person making it. (Queen v. Bussiruddi, 1867, 
-8 W. R. 85, Queen v, Durbaroo Das Sirdar, 1870, 18 W. R. 14). 
«Till the passing of the Indian Evidence Act such dangerous 
material as this could not be used as evidence against the accused”? 
(per Phear, J., in Queen v. Sadhu Mundul, 1874, 21 W. R. 69, 70). 


The principle supposed to. be underlying this section is that 
when a person makes a confession implicating himself and also 
others, the fact of self-implication affords some guarantee for the 
truth of the incrimination of the others. “It seems to me ib is 
this implication of himself by the confessing person which is in- 
tended by the Legislature to take the place as it were of the sanc-. 
tion of an oath, or rather which is supposed to serve as some 
guarantee for the truth of the accusation against the other.” 
(Queen v. Belat Ali Moonshee, 1873, 19 W. R. 67, per Phear, J.). 
“When a person admits guilt to the fullost extent, and exposes 
himself to the pains and penalties provided for his guilt, there 
18 a guarantee for his truth, and the Legislature provides that his 
statement may be considered against his fellow prisoners charged 
with the same crime.” Empress v. Daji Narsu, 1882, I. L. R., 6 B. 288). 
“< What was intended was that where a prisoner, to use a popular 
phrase, ‘makes a clear breast of it,” and unreservedly confesses 
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his own guilt and at the same time implicates another who is jointly 
tried forthe same offence, his confession may be taken into con- 
sideration against such other as well as against himself, because 
the admission of his own guilt operates as a sort of sanction, which 
to some extent takes the place of the sanction of an oath, and so 
affords some guarantee that the whole statement is a true one.” 
(per Straight, J., in Queen- Empress v. Jagrup, 1885, I. L. R., 7, 
A. 646, 648). “The object sought by the rule of law” said 
West, J., in Queen-Empress v. Nur Mahomed, 1885, I. L. R., 8 B. 
223, “is a safe-guard for sincerity. and for information.” . This 
principle, it must be observed, is sound’ in theory rather than 
in practice. In the first place a confession of a crime is not 
an absolute guarantee of its truth as to the person making 
it, for it may have been falsely made from a sense of hopeless- 
ness of contending against the array of circumstantial evidence 
against him. But from being a guarantee of the truth of the con- 
fession as against the confessing party,.to its operating similarly 
as. regards another person, is a wide step. It does not follow 
“ necessarily that because a man has truly implicated himself, there- 
' fore his implication of another is also true. If his self-implication 
was actuated by remorse or a sense of justice, there would be 
ground for believing the whole of his confession, even as against 
another, but very few confessiois have that character, and there- 
fore in most confessions the sanction of an oath is really wanting. 
It may well be doubted whether in this country, and especially 
among the lower classes a confession is ever the result of such 
worthy -motives, and the importation of such a principle into 
the system of Indian jurisprudence is 2 dangerous innovation, 
Queen v. Jafir Ah, 1873: 19 W. R. 57, per Glover, J., at p. 64. 
Queen v. Sadhu Mundul per Phear, J., supra. Itis very easy for a 
person to make a confession which is true so far as he is concerned, 
but which has been concocted so as to incriminate another through 
feelings of malice and revenge. The weakness of the alleged gua- 
rantee which self-implication affords of the truth of the incrimina- 
tion of others has been appreciated both by the Legislature in the 
cautious language employed in the section, and by the Courts in 
giving no weight to it, unless corroborated by independent testi- 
mony. Finally, 16 is only a confession which implicates oneself 
more than, or at least, equally with, another, that can afford an 
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appreciable kind of a guarantee of the truth of the implication of 
the other. Very little (though some) guarantee would flow from 
one which tends to lay the principal blame on another, and to reduce 
his own guilt,as muchas possible; but none, whatever, from one 
which entirely exonerates the maker, while it inculpates the other. 


Section 30, introducing, as it does, an entirely new and rather 
dangerous element in the conduct of criminal trials, ought to be 
construed with great strictness (per Glover, J.,in Queen v. Jafir 
Ali, 1873, 19 W. R. 57). The same rule of construction was laid 
down in Imperatrix v. Malapa Bin Hanmatra, 1889: 14 Ind. Jur. 
N. 8.19. In conformity with this principle, it has accordingly 
been held (1) that a person pleading guilty is not being “ tried 
jointly ” within the section (“ vide, Tried Jointly” infra); (2) that 
the words “same offence” imply an offence coming under the same 
definition or section of the law, so as to exclude abetments and 
attempts. (vide “Same Offence” infra); (8) that the term 
“ proved ” is to be construed strictly according to the law laid 
down in Ss. 164, and 864, C. P. ©., 1882 (vide “ Proved” infra). 


Section 30 is to be read with Ss. 24—27, preceding, and can- 
not render admissible confessions excluded by these sections. In 
Queen-lmpress v. Jagat Chandra Mali, 1894, I. L. R., 22 C. 50, 
72, it was said that U’s statement of the 27th February, taken by 
the police under the Cr. P. Code, 8.161, was not admissible, under 
S. 162, against the other accused. This statement however was an 


and hence would not fall 
within S. 80. But if it had been a “confession ” the question of 


“ admission,” and not a “ confession,’ 


its admissibility under S. 30 would depend upon the construction 
to be placed on 8, 162. If by the word “ accused” in that section, 
only the maker of the statement was meant, it would be admissible 
against a co-prisoner under S. 30 (Evidence Act). If, however, the 
term included all the accused, S. 30 would have to be taken as 
further qualified by S. 162 (Cr. P, Code). 


72 


Tried jointly. The words “tried jointly” mean “ legally tried 
jointly,” and not simply, tried jointly as a matter of fact. This 
proposition was laid down in Queen-mpress v. Jagat Chandra Mali, 
1894, I. L. R., 22, C. 50. Two persons, J and U, were charged 
with murder. U made two statements on the 2nd and 9th March, 
the first of which was a confession, and the second a withdrawal 
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thereof. On 24th April U was tendered a pardon, and was thereafter 
treated as an approver, in which capacity she gave evidence against 
J. J was then committed to the Court of Sessions, U being sent 
upaganapprover. Inthe Sessions Court U resiled from her depo 4. 
tion before the committing Magistrate, and was then and there 
treated as an accused person, and placed on her trial with the other 
accused. U’s confession implicating herself and J was put in as 
evidence. Ib was held that the conviction of U was bad, the Court 
of Sessions having no jurisdiction to try her, as she was never 
committed to that Coart by any competent Magistrate, and that her 
statements of the 2nd and 9th March were not, under the circum- 
stances, inevidence against J, as she was not being legally tried 
jointly with him for the same offence. 


An important question now arises whether, if some of the co- 
prisoners plead guilty, the latter can be held to be “ tried jointly ” 
with the rest, so as to let in their confessions against those who 
have claimed a trial. A prisoner who pleads guilty at the trial, 
and is thereupon convicted and sentenced, cannot be said to be jointly 
tried with other prisoners committed on the same charge who 
plead not guilty (Regina v. Kallu Patil, 1874, 11 B. H.C. R. 146; 
Imperatrix v. Balu Patel, 1880, I. L. R., 5.B. 63; Venkatasami 
v. Queen 1888, I. L. R., 7 M. 102, sub nom Letehma Chetti, Weir 
3rd Ed. 491; Imperatria v. Chand Valad Ibrahim, 1888. 14 Ind. 
Jur. N.S 125). It is not quite clear from the reports of the last 
two cases, mentioned above, whether the prisoners, after pleading . 
guilty, were immediately convicted and sentenced ; but the language 
used in the judgments apparently points to that fact as having 
- occurred. But if, after having pleaded, a prisoner is not immedi- 
ately convicted and sentenced, but kept in the dock with the prisoners 
who are being tried till the close af their trial, there is some difference 
of opinion whether there is a joint trial of all. In Regina v. Kallu 
Patil 11 B, H. ©. R., 146 the Court seemed to be of opinion that if, 
instead of being immediately convicted and sentenced, the prisoner 
had: been kept unconvicted till the end cf the trial to see what the 
evidence disclosed he would haye been jointly tried with the others, 
and his confession admissible against the others. So also in Queen- 
Empress v. Ramsaran, 1885, I. L. R., 8 A, 306 Straight J. observed 
“ that P who pleaded guilty was nevertheless tried jointly with the 
other accused, and therefore his confession might be taken into | 
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consideration.” On the other hand there is an express ruling to the 
contrary in Queen-E'mpress v. Pahuji, 1894, I. L. R., 19 B, 195. A 
and B were charged with murder. A pleaded guilty, but he was 
not convicted or sentenced till the conclusion of the trial of his 
fellow-prisoner. The Sessions Judge, holding that both the accused 
were jointly tried for the same offence, took into consideration, as 
against B, the confession made by A. It was held that after A had 
pleaded guilty, he could not be treated as being jointly tried with B, 
that A’s confession was, therefore, not admissible against B under 
S. 30. Itis true the learned judges in this case said at page 197 
“no precedent has been shown us in which a High Court has in such 
circumstances held a co-prisoner’s statement admissible ” but pro- 
bably the dictum in Regina v. Kallu Patil, 11 B, H. C. R., 146, and 
the admission of such a statement, after the plea of guilty, by 
Straight J., in Queen-limpress v. Ramsaran I. L. R., 8 A, 306 was 
not brought to their notice. Finally, in Queen-&mpress v. Pirbhu, 
1895, W. N. 111, where two out of several persons on their trial in 
a Court of Sessions on a joint charge, pleaded guilty, and made 
certain statements to the Court, it was held that such statements 
could not'be taken into consideration as evidence against the other 
accused persons, -inasmuch as, after pleading guilty, the persons — 
making those statements were no longer on their trial. There is 
no indication in the report whether or not the prisoner pleading 
guilty was in, this case immediately convicted and sentenced. Not- 
withstanding the suggestion in Regina v. Kallu Patil, 11 B, 
H. C. R, 146, and the-casual opinion of. Straight J., in Queen- 
“impress v. Rumsaran, I. L. R.,8 A, 306, the case of Queen-Hmpress 
v. Pahuji I. L. R., 19 B, 195, may be taken as decisive of the point 
that immediate conviction aud sentence is not necessary to exclude 
a confession by a co-prisoner who has pleaded guilty. 


Of course, in one sense of the word, if a prisoner be kept 
unconvicted, after pleading guilty, his “ trial,” using itin the sense 
of his “ case,” is not over, for the question of punishment remains, 
and the evidence disclosed may have a bearing upon it (and it was 
considered in this light by the Sessions Judge in Queen-Hmpress v, 
Pahuji I. L. R., 19 B, 195, and apparently also by the Court in 
Regina v. Kallu Patil 11 B, H. C. R., 146, and Queen-Empress v, 
Ramsaran, I. L. R., 8 A. 806), but his trial, in the sense of “ trial 
of his guilt or innocence,” has finished, though the question of 
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senteuce, which is quite another matter from his guilt or inno- 
cence, remains. If, is in this narrow meaning that the word would 
seem to be employed in 8. 80. This seems to be the view taken 
in Queen-Empress v, Pahuji I. L. R., 19 B, 195. 

If, instead of accepting the plea of guilty, the Court does not 
deal with it as such, but allows the prisoner so pleading to remain 
on trial, so that he could cross-examine, and the opinion of the 
jury or assesssors is taken upon his guilt, itis obvious that the 
prisoner is still being “tried,” im the sense attributed above to 
the word in- the sectioñ, and, therefore, his confession will be ad- 
missible against his co-prisoners (Confirmation Case No. 22 of 1893 
mentioned in Queen-Empress v. Pahuji I. L. R., 19 B, at page 198). 


When one of several prisoners pleads guilty, the proper course 
for the Court, before whom the trial of the others is pending, is to 
sentence. him, and either (i) to put him aside (Regina v. Kallu 
Patil 11 B, H. C. R., 146). or (ii) to remove him from the dock and 
call him as a witness (Venkatasumi v. Queen 1. L. R., 7 M, 102; 
(Jueen-Himpréss v. Pahwi I. L. R, 17 B. 195). In the last men- 
tioned case, the High Court, on appeal, directed the Sessions 
Judge to examine the prisoner who had pleaded guilty, permitting 
his cross-examination, and to certify it to the Court within one 
month. But it is improper to leave him in the dock unconvicted, 
merely to see what the evidence will show (Queen- Empress v. Pahujt 
I. L. R., 19 B, 195, but see, Regina v. Kallu Patil 11 B, H.C R. 
146, and Queen-Limpress v. Ramsaran I. L. R, 8 A, 306,) or to 
keep him in it, whether convicted or not, and either (i) to read oug 
his confession made previously, or to allow a person to give an 
account of what the prisoner has told him (Venkatasami v. Queen 
IL. R. 7 M., 102: or (ii) to take a statement which he makes. 
Queen- Empress v. Pirbhu 1895 W. N., 111): or (ni) to examine 
him on solemn affirmation as a witness for the prosecution, and to 
record his confession as evidence in the case (Regina v. Kallu Patil . 
11 B, H. C. R., 146). 

It is quite obvious that S. 36, which makes the confession 
of one prisoner evidence against other persons other than the 
man whe made the confession, applies only to cases in which the 
confession is made by a prisoner tried at the same time with the 
accused person against whom the confession is used. Where some 
prisoners had been tried in January and July 1878, and the others 
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after that period, and the Court, in the trial of the latter, admit- 
ted confessions made by the prisoners tried previously, it was held 
that the statements were’ inadmissible against those tried subse- 


quently (Queen v. Sheikh Buxoo, 21 W. R., 65). 


For the same offence —The words “same offence’? imply “same 
substantive offence” (Queen v. Alagappan Balt, 1886, Weir 3rd Ed. 
499 a; vide also Deputy Legal Remembrancer, v. Karuna Barstobi, 
1894, I. L. R., 22 ©. 164), or “same specific offence” (Badi v. 
Queen~-Empress, 1884, I. L. R, 7 M. 579 sub. nom. Mahomed 
Sahib, Weir 8rd Ed. 495; Imperatria v. Jalapa Bin Hanmatra, 
1889, 14 Ind. Jur N. S. 19, 20), or “an offence coming under the 
same definition of the law.” (Queen-E’mpress v. Nur Mahomed, 
1883, I. L. R., 8 B, 223; Imperatria v. Malapa supra), that is 
to say an offence under the same section of the law. The practical 
test then, to determine whether or not persons are being jointly 
tried “for the same offence,” 1s the identity of the section of the 
Indian Penal Code or other Act under which the prosecution is laid 
against the accused. 


The application of this test to the various cases to which it is 
applicable may now be considered :— 


(1.) Joint Trial under the same (and single) section with (a) 
single head of charge. 


If several persons are tried together under a single section of 
the law with a single head of charge, e. g., “ I charge you æ. and y. 
.. that you...on...at...voluntarily caused grievous hurt to A, and: 
thereby committed an offence punishable under §.320,1. P.C. a 
confession made by one prisoner implicating a co-prisoner 1s admis- 
sible against the latter. It is immaterial whether the acts of the 
prisoners constituting a crime falling under the same section, are of 
the same nature or of different natures, as for instance that all 
caused the hurt charged with blows, or that some caused it with a 
blow, another with a stick, another with a knife and soon. It is 
not even necessary to state in the charge the manner in which the 
grievous hurt was inficted (Vide Cr. P. C. Sch. V. (8).) And 
further, when two persons are accused of an offence of the same 
definition arising out of a single transaction, the confession of the 
one may be used against the other, though. it inculpates himself 
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through acts separate from those ascribed to his accomplice, and 
capable, therefore of constituting a separate offence from that of 
the accomplice.’ The object sought by the rule of law is a safe- 
guard for sincerity and for information and this safe-guard equally 
subsists in the case supposed, as where the ‘confession implicates 
both in an identical act: (Queen-Hmpress v. Nur Mahomed 1883: 
1. L. R., 8 B. 228, 226, 227 per West J.) Here the accused A and B 
were tried together, under §. 239 I. P. C., on a charge of deliver- 
ing to another counterfeit coins, knowing the saine to be counter- 
feit at the time when they became possessed of them. A confessed 
that he had got the coins from B, and had passed them to several 
persons at his request. lhe act of B was, according to the con- 
fession, his giving the coins to A to pass.them: the act of A was 
the actually passing of them. ‘Their acts were not identical, which 
they would have been, if both had passed the coins to the same 


| ‘person. The act ascribed to B was capable of constituting a 


numerically separate offence, but under the same section still (viz., 
delivery of counterfeit coin to A, possessed with knowledge that 
161s counterfeit, with intent that fraud may be committed): the 


act of A was the fraudulent delivery of such coin with such know- ` 


ledge to the public. 


(b) With two or more heads applicable to all: thus :—“ I 
charge you X and Y first, that you...... knowing a coin to be coun- 
terfeit, delivered the same to another person A, as genuine, and 
thereby committed an offence punishable under 8. 241 I. P. C., 
secondly, that you...... knowing a coin to be counterfeit, attempted to 
induce another person, B, to receive it as genuine, and thereby 
committed an offence punishable under 8.241 I. P. ©.” A confes- 
sion in this case made by X, for instance, would be admissible 
against Y, notwithstanding, as above mentioned, that the modes of 
delivery, and of the inducement attempted, were uot the same, and 
that the acts of X and Y were not identical, but separable, and . 
capable of constituting a numerically separate offence under S. 241. 

(e) With two or more heads inapplicable to all the accused : 
thus :— I charge you X...... that you...... knowing coin to be coun- 
terfeit delivered the same to another person, A, as genuine, and 
thereby committed an offence under S. 241, I. P. 0.” “I charge 
you Y...... that you......knowing coin to be counterfeit attempted to 
induce another person, A, to receive 16 as genuine, and thereby 
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committed an offence under S. 2411, P.C.” Though there are 
numerically separate charges in this case, and separate acts capable 
of constituting numerically separate offences ascribed to X and Y, 
yet the charges are of offences under the same section, and it would, 
therefore, appear that a confession by X, ascribing to Y, acts which 
would constitute the attempt to induce, would be admissible against 
Y, according to the principle of Queen-Hmpress v. Nur Mahomed 
I, L. R., 8 B, 223. 


(2) Joint trial under the same (plural) sections va) with two or 
more heads of charge applicable to all: thus : :—1 charge you X and 
Y...... first, that you ..... committed murder by causing the death of 
A, and thereby committed an offence punishable under S. 302, 1. P. 
C.: secondly, that you .. ..by causing the death of A, committed 
culpable homicide not amounting to murder, and thereby committed 
an offence punishable under S. 3041. P. C.” Here X and Y being 
both charged under the same sections, the confession of one 1s 
admissible against another, though the one ascribes to the other 
acts constituting the one or the other offence charged only. 


' (b) With two or more heads inapplicable to all, thus :=—“ I 
charge you X......fi'st, that you......committed theft, having made 
preparation for causing death to A, in order to the committing of 
such, and thereby committed an offence under S. 382, L P.C.: 
secondly, that you.....:in order to the committing of extortion put 
A,im fear of death, and thereby committed an offence under S. 387, 
I. P 0.”—€“ I char ge you Y..,...first, that you...... committed theft, 
having made preparation for causing restraint to A, m order to the 
effecting of your escape after the commission of such theft, and 
thereby committed an offence under 8. 382, I. P. C. : secondly, that 
yOUu...... in order to the commission of extortion, attempted to put A 
in fear of grievous hurt, and thereby committed an offence under 
S. 387, I. P.C.’ In this case X and Y are both charged of offences 
fallh g under the same definitions of the Penal Code, though the 
charges are separate and not joint, and the acts attributed to X and 
Y are not identical but different; anda confession by X or Y would 
be admissible against each oiber (Vide Queen-Empregs v. Nur 
Mahomed supra) that is to say, a confession by X making Y guilty 
of theft, after preparation for cansing restraint, or of extortion by 
attempting to put a person in fear of grievous hurt, or by Y making 

3 
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X guilty of theft, after preparation for causing death, or of extor- 
tion by putting a person in fear of death, would be admissible against 
Y and X respectively. 

(3) Joint trial partly under the same section, thus :—“ I charge 
you X..... first that you......committed theft, and thereby commit- 
ted an offence uider S. 379, I. P. C. ; secondly, that you...... commit- 
ted theft, having made preparation for causing death to A, in order 
to the commission of such theft, and thereby committed an offence 
under S. 382, I. P. O.’—“ I charge you Y...... that you committed 
theft, having made preparation for causing restraint to A, in order 
to the effecting of your escape after the commission of such theft, 
and thereby committed an offence under S. 282, I. P. C”? It would 
appear in such a case that a confession by Y for instance implicating 
X in the offence under S. 379 would not be admissible, but if it 
implicated X in the offence under S. 382, under which he himself 
was also charged, it would probably be admissible, to that extent, 
according to the preceding principles. The reports of Queen v. 
Khukree Ooram 1874: 21 W.R. 48, and Queen v. Bunwaree Lall l 
21 W. R., 58, do not clearly set forth the facts or the sections under 
which the accused were charged. Reading the two cases together, 
it appears that the party of the Kols and the party of the Tewaris | 
were tried together, the former under I. P. ©. Ss. 148, 304, 326 
and the latter under S. 148. If this be correct, these two cases fall 
under this class of joint trial partly under the same sect.on, viz., 
S. 148. Hach party made statements exculpating themselves, but 
incriminating their opponents and the whole of these confessions was 
héld inadmissible. The confessions of each party are not set out. 
If the confessions related to offences under Ss. 304, 326, they would 
not be admissible, the offences being different from 8, 148 but if 
the confessions related wholly to the charge under S. 148 it ought, 
if the view of the law above stated is correct, to be admissible’; or if 
they related to all the offences, then so much of the confessions as 
bore upon the charge under S. 148, under which both parties were 
jointly charged, ought to be admissible. Of course in these parti. 
cular cases the whole confessions were inadmissible on another 
‘ground, yiz., they tended to exculpate the confessing and to incrimi- 
nate the opposite party. 

= (4) Joint trialunder entirely different sections: thus :—“ I charge 
you X,,.... that you,,,...committed theft and thereby committed an 


FART VII. | THE MADRAS LAW JOURNAL. 229 


offence under S. 379, I. P. C.”—“I charge you Y......that you 
committed theft, having made preparation for causing the death ot 
A, in order to the commission of such theft, and thereby committed 
an offence punishable under S. 382, I. P. ©.” It is obvious that in 
such cases the confessions of co-prisoners cannot be taken into 
consideration against each other, they being charged with substan- 
tially different offences under different sections. Where, therefore, 
one prisoner was charged with murder under 5, 302, I. P. C., and 
another with causing disappearance of evidence of it to screen the 
offender (Regina v. Amrita Govinda 1878, 10 B., H. C. R., 497), 
one, with dacoity under S, 395, and the other with dishonestly 
receiving stolen property knowing it to be such under 8, 412 
Empresa v. Balu Patel 1880, [. L. R., 5 B. 68) one, with dacoity 
- under S. 395, and another, with abetment of the same under S. 107, 
read with S. 891, and for dishonestly receiving stolen property 
under S. 412 (Queen v. Alagappan Bali, 1836, Weir. 8rd Ed. 499a): 
one, for culpable homicide not amounting to murder, under S. 304, 
~ and another, for voluntarily causing grievous hurt under 8. 326. 
(Imperatrix v. Malapa Bin Hanmatra 1889; 14 Indian Jur. N. S. 19) 
one, for selling or letting to hirea minor under S. 372. and the other 
for buying or obtaining possession of a minor under Ñ. 373 (Deputy 
Legal Remembrancer v. Karuna Baistobi 1894, I. L R., 22 C. 164), 
it was held that the confessions of one of the co-prisoners was not 
admissible against the other. 

Prior to the addition of the explanation to S. 30 by Act III of 
1891, S. 4, it was held that if one prisoner was charged with a 
particular offence under a particular section, and another was charged 
. with abetment of the same offence, the confession made by one could 
not be taken into consideration against the other, the commission 
of an offence and the commission of its abetment being substantially 
different offences. In this case they are really tried and punished 
under substantially different sections. Thus a prisoner charged 
with criminal breach of trust is tried and punishable under S. 406, 
whereas one charged with abetment of the same is tried and 
_ punishable under 5. 107 (or other abetment section according 
to the circumstances of the case), though read together with 8. 406. 
Accordingly it was held that where one accused person was on his 
trial for dacoity with murder under 8. 396, and the other for abet- 
“ment thereof, (Queen v. Jafir Ali 1873 19 W. R., 57). or for murder 
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under S. 302, and abetment of the same respectively, (Badi v. 
Queen Empress, 1884 1. L. R., 7 M, 575 sub nom Mahomed Sahib 
Weir 8rd Ed. 495, see also Regina v. Amrita Govinda 1873 10 B, 
H. C. R., 497), or for dacoity under S. 395, and for abetment of it 
(Queen v. Alagappan Bali 1886 Weir 3rd Ed. 429), the confession ` 
of one could not be considered against the other. But these 
cases have been overruled by Act JII of 1891, 4 and according 
to the explanation enacted by it, “ offence” includes the abetment 
of, or attempt to commit, the offence. But this explanation applies 
only to cases where one is charged with an offence, and another 
actually charged with abetment of it. Where two persons were 
tried for substantive offences under different sections—Ss. 37 2, 378 
of the Penal Code, though one may have been tried for abetment 
of the offence with which the other was charged, bué was not in 
fact so charged, the court held the confession of one not to be ad- 
missible against the other prisoner (Deputy Legal Remembrancer v. 
Karuna. Baistobi 1874 I. L. R., 22 C, 169) 


lfa joint trial has commenced, in which the prisoners are 
charged uuder different sections, but afterwards the charge is 
changed, so that all the prisoners are then tried under the same 
section, their confessions will be admissible against cach other, 
because it is only when the judge comes to draw up his judgment 
or the jury or assessors to deliberate on the verdict that they 
take into consideration the confessions of co-prisoners, and al that 
moment they are jointly under trial for the same offence. So while 
A and B were being jointly tried befere the court of sessions, the 
first for murder and the second for abetment of it, a confession 
made by A that he himself had committed the murder at the insti- 
gation of B, was put in as evidence against A, and subse- 
quently the charge against A was altered to one of abetment of 
murder and the sessions J udge, under S. 30, used the confession l 
against both, it was held that the original and ainended charges 
were so nearly related that the trial might, without any unfairness 
"be deemed to have been a trial on the amended charge from the 
commencement, and that no objection having been taken by B, who 
was represented by vakil to the admissibility of A’s confession 
against him when the charge against A was altered, the sessions 
judge was justified in using the confession against B also, (Regina 
v. Govindo Babli Raul 1874: 11 B, H.C R., 278). The Criminal 


pad 
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Procedure Code allows the court to amend a charge. (Vide Ss, 227, 
228 and 239 Criminal Procedure Code 1882). But of course when 
a charge has been amended, the prisoner may be prejudiced with 
respect to the reception of evidence or iu any other manner. That 
however is a different matter from the question of the adzaissibility 
according to law of a particular piece of evidence, and the Code 
provides for such possible prejudice to the accused. In this case 
the accused was not materially prejudiced by the trial proceed- 
. ing under the amended charge, as he did not raise any objection 


to the admissibility of A’s confession as against himself, nor did 


he ask for a new trial. It is only in cases of NG closely related 
that a trial goes on forthwith after an amendment, and in this 
instance the original and amended charge were so nearly related 
that, in absence of technical objections urged for prisoner B, 
the trial might, without any unfairness, be deemed for the recep- 
tion of evidence and all other purposes to have boo a trial on the 


amended charge from its commencement. 













Confession.—The word confession must be lunderstood in the 
same sense in all the sections of the Evidence Ac% relating to con- 
fessions: it must be construed as meaning the same in 8. 30 as in 
Ss. 24, 25 and 26. (per Straight J. in Queen E 
1885, I. L. R., 7 A, 646). The question whether 
statements which fall short of direct and full admissioWs of guilt but 
from which an inference of guilt follows come within {the definition 
of “confession” has already. been considered in they Madras Law 
Journal for January and February 1895 pp. 17 to 207- 
necessary here to take objection to the learned judge NS statement 
that if A and B were jointly tried for the murder of C, ẹerd it was 
proved A said he was passing along a road, the scene of th 
about the time U was murdered, “ upon the strengti 
statement, anything else he might have said implicating 
be taken into consideration against B as a confession made 
It is respectfully submitted that it is not anything else Al 
say against B that could be taken’ into consideration. If A 


ress v. Jagrup 


4 


incriminatory 


by Ne 
might 


an inference of guilt followed, it would bea “confession,” b® 

could not be taken into consideration, so far as it implicated B, unless 
it implicated him less, equally, or principally, though in the last case 
hardly any weight would be given to it. To have any appreciable 
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weight attached to A’s statement concerning B, it would have to be 
one merely incriminatory of B which fell short of full ascription of 
guilt to him. It may be mentioned in passing that the language of 
West, J , in Empress v. Daji Narsu, 1882, I. L. R., 6 B. 288, is some- 
what in accordance with that of Straight, J. l 


Before a statement can be taken into consideration against a 
fellow-prisoner under the section, it must amount to a “ confession ” 
on the part of the maker with respect to the offence with which all 
are charged. In Queen v. Mohesh Biswas, 1873, 19 W. R. 16, the 
prisoners were charged with murder of'one T and of making away 
with his dead body. One of them made a statement in which he 
kept carefully clear of confessing any participation in the murder ; 
which he ascribed to his co-prisoners. The most that the statement 
as a whole amounted to, was an admission of aiding and abetting by 
his presence, all the others mentioned by him who were engaged in 
cutting and making! away with the dead body, and it was held that 
the statements with respect to the commission of the murder was"not 
a contession, but the confession only related to criminal participation 
ith the body, and that this was all that could be 
taken into consiferation under S. 30 against the others. Where a 
prisoner, M, admitted going with the party for the purpose of killing 
the deceased, kut alleged that he took no part in the actual murder, 
having stayedf outside the house, while the others went in, and 
admitted taki, away a box of jewellery, and another prisoner, H, 
g present when the murder was committed, but that 
he had no active haud in it, the Court held that these confessions 


in making away ` 
















being tried together for the same offence. (Queen v. Jafir Ali, 1873, 
19 W. R, 57). In Quéen v. Belat Ali, 1878, 19 W.R., 67, two prisoners 
Ade statements not amounting to any confession of their 
own indik dual guilt upon the charge whereon they were tried with 
rs, but on the contrary distinctly keeping themselves out of 
plicity in the actual facts which were charged against all. 
@, J., held these statements to be inadmissible against the co” 
accusi 64 on the ground that the absence of self-implication, or a 
 ogsional character, deprived them of the guarantee flowing there- 
from. In Regina v. Amrita Govinda, 1873, 10 B., H. ©. R., 497, it 
was held thata statement of a person who says he went with the rest 
to the scene of the crime, accordiug to preconcerted arrangement 
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for the purpose of beating the deceased, but withdrew before actual 
perpetration of the murder, and strove to dissuade his asso- 
ciates from beating (or killing) the accused, did not amount to a 
confession, and was therefore not admissible against his associates. 
“< Taken with the other evidence it might well seem to establish the 
case against him. But when the statement is to be used against 
those jointly charged and tried, it must be a confession in the strict 
sense of the term. Its inherent quality must be that of a confession, 
but here the inherent quality of the statement was not that of a 
confession, and it cannot therefore be used against the other accused,”’ 
per West, J., pp. 500, 501. Queen v. Bakur Khan, 1873: 5 N. W.P., 
218, hardly appears correct. Two persons, B and D, being jointly 
tried under S. 328, I. P. C., D made a statement to the effect that 
B told him to get for him four datura seeds to give a bullock that 
was ill, that he got them for that purpose. Spankie, J., held that 
the statement of a person tried jointly with others for the same 
offence is not made less of an admission as to all that the person 
knew concerning the offence affecting himself and the others, by 
the fact of the Court not thinking him guilty of the offence charged. 
This statement was not a “ confession” in any sense. It was not 
an admission of guilt by D of the offence charged, nor was it an 
incriminatory statement, short of a direct admission, from which an 
inference of guilt flowed, such inference being negatived by his 
assertion of having procured the seeds for an innocent purpose. 
Hence it was admissible against B. There appears to be no distinc- 
tion made by the Court between an “ Admission ” and a “ Confes- 
gion,” and both terms are used indiscriminately. The former is not 
within S. 30, though itimplicates others, and is therefore evidence 
only against the maker of it. In Queen v. Khukree Ooram, 1874 
21 W.R. 48, and Queen v. Bunwaree Lall,21 W. B., 53, each set of 
prisoners made statements incriminating their opponents and excul- 
pating themselves from any criminal offence, and the Court rejected 
their statements under S. 30. They were obviously not confessions, 
and hence were rightly excluded from consideration against each 
other. “This Court has already had occasion in more than one case 
to point out that confessions, which are made use of in S. 30 in the 
first place, can only be used so far as they make the confessing 
prisoner guilty of the offence for which all are being tried (Queen 
v. Naga, 1875, 23 W. R, 24 per Phear, J.) Queen v. Keshub 
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Bhoonia, 1876, 25 W. R. 8, is another instance of statements merely 
implicating fellow-prisoners and exculpating the maker being held 
inadmissible against the former under S. 30. These statements did 
not amount to confessions of guilt of murder (which was the offence 
charged against them all) thongh possibly of minor offences con- 
nected with the offence of murder. In Queen v. Bayjoo Chowdhry, 
1876, 25 W. R. 48, the statements are not fully set ont in the 
report, but the prisoners P and S admitted having conspired to kill 
the deceased, and having gone for that purpose to the spot of the 
crime, P however said. he ran away after the order to strangle the 
deceased was given, but S admitted being present throughout. It 
may be doubted whether the statement of P amounted. to a confes- - 
sion of murder, even as an abettor, as he was not present at the act 
and intended to imply that his abetment had ceased at that time 
(seo Regina v. Amrita Govinda supra). The statement of S was an 
admission of constructive murder. Glover, J., treated both as being 
actually present and abetting, and therefore constructively guilty, 
yet he rejected their statements. It is a question whether on this 
point this case is consistent with Queen v. Aohesh Biswas, 19 W.R., 
16; Queen v. Jafir Ali, 19 W. R.,57, where such admissions 
under such circumstances were admitted. In Empress v. Ganraj 
1879, I. L. R., 2 A., 444, Straight, J. held ‘that the several 
statements made by one of the prisoners, inasmuch as they 
sought to fix the guilt on the others and to excuse himself; 
were not confessions, and therefore could not be taken into 
consideration against the others, His Lordship said at p. 446 it ` 
was a test in such cases in order to determine whether the statement 
was within the section, ‘‘to see whether it is sufficient by itself to 
justify the conviction of a person making it of the offence for which 
he is being jointly tried with the other persons against whom it is 
tendered.” The same argument was offered to the Court in Queen 
v. Bakur Khan, 5 N. W. P, 218, but apparently not accepted by it. 
He arrived at a similar decision in Empress v. Mulu, 1880, I. L. R., 
2 A, 646, where the person making a statement deprecated 
altogether any guilty knowledge. To render the statement of one 
person jointly tried with another for the same offence, liable to 
consideration against that other, it is necessary that it should 
amount to a distinct confession of the offence charged (Empress 
v. Daji Narsu, 1882, I. L. R., 6 B, 288). In this case the 
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statement of the second prisoner G did not amount toa con- 
fession of the crime of which they were charged and tried 
jointly, viz., murder. He stated that the other prisoner D 
struck the blow, and that he merely went with D with the inten- 
tion of gwing the deceased a sound beating. There is no direct 
admission of murder by G as he says he did not strike the blow, nor 
does any inference of guilt follow as he asserted his intention to be 
only to cause hurt. It.is an admission of being present at the time, 
but not of aiding or abetting death, hence his statement is not 
even a confession of constructive murder under S. 114, I. P. C. 
A prisoner, charged with others with being members of an unlawful 
assembly, made a statement before the committing Magistrate 
implicating his fellow-prisoner and another person. He subsequently 
withdrew this statement, and made another, in which he endeavoured 
to exculpate himself :—Held that this statement was not evidence 
against the other prisoners under 9, 30 of the Evidence Act, that it 
was nota confession, nor did it amount to any admission by the 
prisoner that he was guilty in any degree of the offence charged, 
but simply an endeavour on his part to explain his own presence on 
the occasion in sucha manner as to exculpate himself and any 
mention made by him in such statement of others having been 
engaged in this riot, was altogether irrelevant and not evidence 
against them (Noor But Kazi v. Empress, 1880, I. L. R., 6 C., 279). 
The prisoners were tried of offences under I. P. C., Ss. 148 and 149 
yead with 302. One of them made two statements which are not 
however fullv set forth. In the first statement he said he went to 
K with the body of armed men and that K, J, T and N were of 
the party, but apparently did not admit any part in the riot attended 
with murder, which ensued, though he was present, as the refer- 
ence by counsel to Regina v. Amrita Govinda, 10 B., H. C. R., 497, 
during the argument, tends to show. The decision of the High Court 
was with reference to this statement, as appears from the judgment 
of Garth, O. J., at p. 282. It is nota confession nor an admission 
short of a confession from which the inference of guilt flows, as he 
alleged that, though present at the riot, he had actually dissociated 
himself from the others. Itis a confession of being a member of 
an unlawful assembly (vide argument per Garth, O. J., p. 281) up to 
the time of arriving at K, but not thereafter, and not a confession 
of the offences of which the prisoners were jointly charged. The 
4 
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second statement made to the Sessions Judge was not even a 
confession of being a member of an unlawful assembly, as he alleged 
that he had been forced to join the party (vide I. P. -C., S. 142). 
This case is on all fours with fegina v. Amrita Gamta 10 B, 


H.C. R., 497. 


It may be here considered whether a statement which amounts 
either to a direct admission of, or one short of such admission bui 
from which follows the inference of, constructive guilt of the offence 
charged, as for instance under I. P. ©., Ss. 114, 149 is- within the 
purview of Ñ. 30 as a.“ confession, ” or whether the term is limited 
to confessions of actual guilt. In Queen v. Mohesh Biswas 19 W. R., 
16, the prisoner R was only constructively guilty of the offence of 
making away with the body under S. 114, but his statement as to 
this charge was admitted as a confession. Similarly in Queen v. 
Jafir Ah 19 W. R., 57, the statements of the prisoners M, B, 
and H were treated as confessions, though admitting constructive 
_ guilt of dacoity alone, and used in the case against those tried 

on the same charge. It was also thus argued in Regina v. Amrita 
Govinda, 10 B, H. ©. R.. 497, and apparently this view was 
admitted by the Court, though it was held that the facts did not 
bring the case within this principle, as he had ceased to bea 
member of the unlawful assembly at the time of the commission of 
the offences charged. In Queenv. Sadhu Mundul, 21, W.R. , 69, 70,- 
the co-prisoner made a statement imputing the actual bling to the 
first accused, and admitted only being present and aiding. The 
statement was considered to be a confession and he (the co-prisoner) 
“was convicted onit. Queen v. Baijoo Chowdhry 25 W. R., 43, is 
contrary to the principle of an admission of constructive guilt 
under S. 114 amounting to a confession. Glover, J., regarded both 
the confessing prisoners as being present and aiding and abetting 
-in the murder though taking. no actual hand ‘in it. He seems to 
have been of opinion thai the confessing prisoner must be actually 
guilty to an equal degree with the others before his statement 
could be used against such other persons. But Straight, J., accepted 
the principle in Empress v. Ganraj, I. L. R., 2 A, 444, and said that 
if a prisoner went the length of admitting that he was at the spot 
approving of and coinciding in (in fact, in other words, that he was a 
principal in) the commission of the unlawful act, on which the others 
were engaged, his statement could be takan into consideration 
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under S. 30, as a confession of the offence, the actual comm “ejon 
of which was charged to the ‘others. The reason of the principle 
in such a case is that by the fact of presence by a prisoner, who 
is aiding and abetting, or doing other acts which bring him under 
ihe same section, he 18 deemed to be guilty of the offence which the 
others actually commit, hence an admission of being present and 
aiding is tantamount, in law, to a confession of the offence aided. 
Of course an admission of mere presence, and not of the continuance 
of the abetment to the time of the actual commission of the offence 
charged (Regina v. Amritu Govinda, 10 B, H.C. R., 497. Noor 
Bux Kazi v. Empress I. L. R., 6 C, 279), or of an innocent presence 
at the occurrence of the offence, i. e. without having the intention 
of doing any act which brings the person who is present within the 
| operation of I. P. O., Ss. 114, 119 (Empress v. Daji Narsu, I. DR. 
6 B 288), will not be a confession of constructive guilt under 
Ss. 114, 149, and is not let in by 8. 30. 


Confessions under Ss. 24—30, it should be remembered, must be 
taken as a whole, and considered along with the admitted facts of the 
case, and the accused must be judged of by his whole conduct. But 
the Court is at liberty to disregard any self-exculpatory statement 
in a confession which it disbelieves ' Imperatria v. Babaji Bin Sathu, 
1888, 14 Ind. Jur., N. S. 175; see also Regina v. Amrita Govinda) 
10 B, H. C. R., 497. 


Affecting himself and some other.—From the phraseology of the 
section and the principle forming the basis of it, it follows that 
the only kinds of confessios falling within the scope of the section 
are confessions implicating oneself (1) more than (2) equally with 
(3) less than another. In each of these cases the confession “ affects 
himself and some other of such persons,” and some kind of gua- 
rantee (such as itis) flows fromall of them though 11 various degrees. 
A statement entirely exonerating the maker but fixing the guilt on 
others is not within the section, inasmuch it is not, in the first 
| place, a “ confession,’ or admission of guilt, or of incriminating 
circumstance at all, nor does it “affect himself,” nor does any 
guarantee, whatever, arise from it, The Court may take the first 
three kinds of confessions into consideration. The weight to be 
attached to each of them, considered as a species of evidence, is 
discussed below. Their relative or comparative probative value 
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depends on the degree of guarantee secured by it, and appears 
greatest when the confession implicates the maker more than a 
fellow-prisoner, and greater when it implicates himself equally 
with, than when it implicates himself, less than, another. In the 
last case hardly any weight at all will be given to the confession. 
I shall consider these kinds of statements separately, and by the 
light of the rulings of the High Courts. 

(1.) Confessions implicating the confessing prisoner more 
than the co-prisoners, in the commission of the offence, charged 
against all.—Some of the rulings on the section (e.g., Queen v. 
Mohesh Biswas, 1873: 19 W. R., 16; Queen v. Belat Ali Moonshee, 
1873, 19 W. R, 67 (?); Queen v. Batjoo Chowdhry, 1876,. 
25 W. R., 43; Empress v. Ganraj, 1879, I, L. R., 2 A. 444; 
“Imperatria v. Babaji bin Sathu, 1888, 14, Ind. Jur., N.S. 175) 
appear to imply that it is ouly the case of confessions implicating 
the confessing prisoner substantially to the same extent as the co- 
prisoners that lies within the scope of the section : in other words, 
that it is only when the confession makes the confessing party and 
. others equally guilty of the crime charged against them, that it is 
admissible. But it is submitted that this is not so, that the judg- 
ments in these cases must be read with the facts then before the 
Court. If it were so, it would require the general words “ affect- 
ing himself” to be read as if they meant “affecting himself 
equally.” The illustrations do indeed refer to cases of- confessions 
conveying an equal implication, but they are not intended to be 
exhaustive, but merely explanatory instances. Besides the gua- 
rantee arising from equal implication is less than that arising when 
the confession implicates the maker in a greater degree than it 
_ does others. Ifa prisoner makes a confession of either actual or 
constructive guilt of the offence charged against all, but makes his 
fellow-prisoners neither actually nor constructively guilty, as for 
instance, where he makes them accessories before or after the fact, 
but not actual actors in, or present at the transaction, which con- 
stitutes the foundation of the charge, or if actors, not possessing 
the same intention, e.g., an intention to cause hurt and not an in-. 
tention to cause death which he admits with respect to himself—~ 
the whole statement appears to be admissible under S. 80. In 
Queen v. Belat Ali, 1873, 19 W. R. 67, one of the prisoners M 
stated facts against himself which amounted to a confession of 
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guilt on the charge on which he and the other prisoners were 
convicted, and made some of the co-prisoners accessories before the 
fact and not actors in the transaction. Phear, J., seemed inclined 
to think Ms statement possibly admissible. In Queen v. Jafir Alt 
1873: 19 W. R. 57, Glover, J., said at p. 64. “If statement of A 
that he heard B say that C had urged him to commit such and 
such an offence is evidence against C, no one would be safe” but 
it was the hearsay character of the evidence apparently that he 
objected to. Where, however, A made a confession that he him- 
self has committed the murder, at the instigation of B who was 
not present at the time of the crime, West, J., held A’s confession 
admissible against B. (Regina v. Govindo Babli Raul, 1874: 11 
B. H. C. R. 278). 

(2.) Confessions implicating the confessing prisoner substan- 
tially to the same extent as the co-prisoners, in the commission of the 
offence.—Where a prisoner confesses the commission of the offence 
charged against all, either actually or constructively, and states that 
the co-prisoners also committed the offence actually or constructive- 
ly, his statement as to the latter may be answered against them. 
It is of course not necessary, in order to bring a case within this 
principle, that the acts confessed by the prisoner making a con- 
fession should be identical with those attributed to the others. 
Under S. 30 the statement of fact made by a prisoner, which 
amounts to a confession of guilt on his part, may be taken into 
consideration, so far, and so far only, as that particular statement 
of fact itself extends against the other prisoners, who are being 
tried, as well as himself, for the offence which is thus confessed 
(Queen v. Mohesh Biswas, 1893, 19 W. R. 16). This is tantamount 
to saying the confession must implicate all the prisoners on trial 
equally in the offence confessed. In this case, the confessing pri- 
soner made an admission of constructive guilt, in that he was pre- 
sent and aided and abetted the making away of the body; while 
he charged his fellow-prisoners with the actual making away, but 
attributed different acts to each of them. This portion of his 
statement was held admissible against the rest. This principle 
was more clearly enunciated in Queen v. Belat Ali, 1873, 19 W. R., 
67. Where it was held that “before a confession of a person 
jointly tried with. others can be taken into consideration against 
such prisoners, it must appear that the confession implicates the 
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confessing person, substantially to the same extent, as it implicates 
the persons against whom it is to be used, in the commission of the 
offence, for which the prisoners are being jointly tried. In Regina 
v. Amrita Govinda, 1875, 10 B., H.C. R., 497, the prisoner, though 
stating that he was present, said he did not abet the offence at the 
time of its occurrence, and hence was not guilty even constructive- 
ly. It was held in Quezn v. Baijoo Chowdhry, 1876, 25'W. R. 48, 
that statements of one prisoner cannot be taken as evidence against 
another prisoner, under S. 30, unless the confessing prisoner im- 
plicates himself to the full as much as his co-prisoner whom he 
criminates, or as the learned Judge says in the judgment at p. 44 
“unless the parties are admittedly in pari delictu,” Glover, J., 
required, however, that the confessing prisoner should be actually 
and not constructively in part delictu (as to which however vide 
Queen v. Mohesh Biswas 19 W. R., 16, and newt case). Where the 
confession of a person, being jointly tried with others, did not 
implicate him to the same extent as it implicated such others, and 
was not sufficient of itself to justify his conviction, Straight, J., held, 
following Queen v. Belat Ali, 19 W. R., 67, that it was not admis- 
sible against the co-prisoner. His Lordship said “that unless S’s 
statement went the length of admitting he was at the spot, 
approving of and coinciding in (in fact, in other words, that 
he was a principal in), the commission of the unlawful act 
on which the others were engaged, I do not think that such 
statements ‘should be taken into consideration’” at p. 45. 
This was actually the ground of admissibility in Queen v. Mohesh 
Biswas, supra. Queen v. Belat Ala 19 W. R., 67 and Empress v. 
Ganraj I. L. R:,2 A, 414, were followed by the same learned Judge 
in Empress v. Mulu, 1880: I. L. R., 2 A, 646. In Noor Bugz Kazi 
v. Empress 1880, I. L. R, 60. 279, D, was apparently present at 
the riot, but stated he did not abet it, hence under S. 114, I. P. C., 
he was not equally guilty, even constructively. So also in Empress 
v. Daji Narsu, 1882, I. L. R. 6, B. 288, the confessing prisoner, while 
admitting being present, stated his intention was only to cause hurt 
and not to cause or abet the causiug of death: and he could not 
therefore, according to his confession, be regarded as equally 
guilty, under S. 114, with the others. It is in this respect that 
these two ‘cases, together with Regina v. Amrita Govinda, 10 B, 
H. C. R., 497, differ from Queen v. Mohesh Biswas 19 W, R., 16 
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The principle of Queen v. Belat Ali19 W. R., 67, was again followed 
by the Bombay High Court in Imperatria v. Babaji bin Sathu, 
1880, 14 Ind. Jur., N.S. 175. 


(3.) Confessions implicating the maker in a lesser degree.—li a 
prisoner makes a “ confession ” which however affects himself in a 
less degree than others, there is no reason why the confession is 
not at all events admissible in evidence. Being a “ confession,” and 
further, the statement “affecting himself and some other such 
person,” it appears to be quite within the scope of S. 30. And 
there is some sort of a guarantee of the truth of the implication of 
others, though much less than would arise if he had criminated 
himself more or equally, and though, on that account, very little 
weight would be attached to it. But the question of admissibility 
of a particular fact is different from that of its value after admis- 
sion. An instance of a case of this kind would be where the con- 
fessing prisoner made himself guilty as an agent of the principal. 
Queen-Empress v. Nur Mahomed, 1883, I. L. R., 8 B. 223, appears 
tolend support to this view. A and B were tried together under 
I. P. C., S. 239, on a charge of delivering to another counterfeit 
coins, knowing them to be so, at the time they became possessed. of 
them. A confessed that he had got the coins from B and had passed 
them to several persons at his request. West, J., said, “ While it 
justifies the admission of the confession in this case, the particular 
circumstances in which it was made, equally with the character of 
the confession itself, deprive it of any material weight. A was 
. caught, so to speak, red-handed, and his confession tends to reduce 
his guilt to that of a subordinate agent of the appellant as prin- 
cipal. Such confession wants in great measure the intended 
guarantee of truth. It is self-serving according to the ideas of 
him who makes it and cannot be relied on.” 


(4). Statement entirely exonerating the maker, and tnculpating 
his co-prisoners. It is obvious that in this case the statement made, 
by the prisoner, inasmuch as it does not amount to a confession, 
actual or constructive, of their own individual guilt of the offence 
for which they are jointly tried, is not within the section (Queen v. 
Mohesh Beswas, 1873,19 W.R.16: Queen v. Belat Ah, 19 W.R.. 67: 
Regina v. Amrita Govinda, 1873, lu B, H. ©. R. 497: Queen v. 
Khukree Oram, 1874, 21 W. R, 8: Queen v. Bunwaree Lall, 
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21 W. R., 53: Queen v. Naga 1875, 23 W. R. 24: Queen v. Keshub 


Bhoonta, 1876, 25 W.R. 8: Queen v. Baijoo Chowdhry, 1876, 25 
W. R., 43: Empress v. Ganraj, 1879, I. L. R. 2 A, 444: Empress v. 


Mulu, 1880, I. L. R, 2 A, 646: Noor Bux Kazir v. Empress, 1880, 
I. L. R., 60, 279: Empress v. Daji Narsu, 1882, I. L R. 6 B, 288). 
Nor is such a statement within the section as it is not one “ affect- 
ing himself and some other of such persons” but only the latter. 


In such a case farther, the statements are simply so far as the 
charge on which they are jointly tried—“ statements made without 
either the sanction of an oath or of that substitute for that sanction 
to which I have already referred, viz., implication of themselves on 
the charge on which they have been tried; in short without appli- 
cation of any test of truth whatever ” (per Phear, J, in Queen v Belat 
ali Moonshee 19 W. R., 67.) 


So much forthe principle of exclusion of such statements 
from the section. The decided cases on the point are numerous 


and clear. 
To be continued.) 


E. H. MONNIER. 


NOTES OF INDIAN CASES. 


Abdur Rahman v. Shankar Dat Dube, I. L. R., 17 A. 162. The 
learned Judges follow the decision of the Full Bench in Sheo Prasad v. 
Hira Lal I. L. R., 12 A. 440. If property has been attached in execu- 
tion, the death of the judgment-debtor does not, according to the Full 
Bench, preclude the continuance of the execution without the addition 
of the representative to the record. Indeed, the majority go so far as 
to maintain that the representative could not be added ia such a case. 
The majority of the Court ignore the maxim Audi alteram partem, and 
the numerous provisions of the execution chapter of the Code which 
point to the possibility of opposition by the judgment-debtor or his 
representative at the further stages in execution after attachment. 
The vigorous disesnting judgment of Mahmood J. in that case isin accord- 
ance also with the decisions of the High Courts of Madras and Calcutta. 
See Krishnayya v. Unnissa Begam, I. L. R., 15 M. 399, and Lekraj Roy 
v. Becharain Misser, 7 W. R. 52. 


Natthu Singh v. Gulab Singh, I. L. R., 17 A. 167. The Articles 
of the Limitation Act relating to setting aside documents were discussed 
by us in two leading articles, and we pointed out that tbere was a lack 
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of uniformity in the Act as regards them. Act IX of 1871 referred to 
suits to set aside an adoption, Art. 129. But Act XV of 1877 has 
changed the language, and it speaks of suits for a declaration that an 
adoption is not true. But the Privy Council would seem inclined to 
place the same construction upon both the articles. See Jagadamba 
Chaodhrani v. Dakhina Mohun Roy Chaodhri, I. L. RB, 13 C, 308; 
Mohesh Narain Munshi v. Varuck Nath Moitra, L. L. R., 20 O. 487, If 
the authority of these Privy Council cases were not in the way, we 
should feel disposed to agree with the Allahabad Court, that a suit for 
possession of property does not fall within Art. 118, merely because it 
may be necessary to decide in the case that an adoption never in fact 
took place. 


Shib Charan Lal v. Raghu Nath, I. È. R., 17 A. 174, At first 
sight it seemed to us that the learned Judges in this case had written 
far too elaborate a judgment for the question involved. The point 
appears to be simple, and it is difficult to see how more than one opinion 
can be held upon it. But reading through the cases apparently holding 
a contrary view, we think the length of this judgment is fully justified. 
Some dicta of the Privy Council somewhat misunderstood have been 
_the basis of a number of erroneous decisions which bold that a finding 
immaterial to the actual decree, z.e., in favour of a party against whom 
the decree has been made, may have the force of res judicata in a subse- 
quent suit, Such a view cannot be reasonably held with the language 
of S. 13 before us, and the decision of the Privy Council in Radhama- 
dhub, Holdar v. Monohur Mookerhee 12 1. A. 23 sets the matter at 
rest. See Hukm Ohund on Res judicata, S 66. There is another 
point dealt with in the judgment on which we cannot regard the 
pronouncement as satisfactory. When the decision turns upon two 
points, either of which might be sufficient to support the claim, it 
would seem to us that there is no question of logical or other sequence 
in the matter, but the decision on both has the force of res judicata, 
See Hukm Ohund, p. 150. We remember the vigorous protest made by 
Lord Bramwell in a recent cage against only one of the points being 
held to have been decided. If the decree expresses a preference for one 
of the points only, then it is clear that the decision on that alone has 
the force of res judicata. 


Wajid Ali Shah v. Nawal Kishore, I. L. R., 17 A. 213. Truly 
things move very slowly in this ancient country. The contagion has 
affected even Englishmen here. Ifa point is of sufficient importance 
to be referred to the Full Bench, the publication of the decision ought 


not to be delayed for two years after it is pronounced. We have here a 
5 
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decision of June 1893 by the Full Bench of the Allahabad High Court, - 
published in June 1895. Who.is responsible for the delay ? If the 
reporter, is there no author ity to call him to account ? 


A copy of the decree need not accompany an application for review, 
though the Limitation Act allows a deduction for the time required 
for obtaining a copy in the computation of the period allowed for the 
application. ‘There is no provision of law requiring the production of 
a copy, and the Judges are entitled to say that they will not import. 
unnecessary limitations where the legislature has made none. 


Gopaldas v. Bihari Lal, I. L. R., 17 A. 218. S. 351 refers 
to an act of bad faith in the matter of the application. The application 
referred to is undoubtedly the application for insolvency. The phrase 
may mean “in respect of the application for insolvency ” in which case 
the bad faith must relate to the factum of applying. But the learned 
Jadges following the Madras High Court in Nukunna v. Ltamasamt, 
‘I. L. R., 2 M. 218, understand the matter of the application to mean the 
subject of the application, i.e. the insolvency and the facts and circum- 
stances material to explain it. We do not see why the larger interpre- 
tation should not be placed upon the words. The insolvent too had 
been guilty of bad faith in contracting a debt immediately before the 
insolvency, and with knowledge of the impending application is not 
entitled to the protection of the Insolvency law. 


Sabajeth v. Sri Gopal, I. L. R.,17 A. 223, The auction-purchaser 
seeking possession and objecting to the possession being taken away . 
from him after it has once been made over, is not the representative of a 
party within the meaning of S. 244, though he was himself the decree- 
holder. Perhaps the better mode of looking at it isto say that what 
he seeks is.not anything relating to the execution of the decree, and 
for that reason not within 8.244. We expressed our respectful dis- 
approval of the decision in Muttia v. Appasami, I. L. R., 13 M, 504 in 
1; M. L. J. 215, and the same note of disapproval we can easily discern 
in the judgment under notice. 


SUMMARY OF RECENT CASES, 


Lumley. v. Ravenscroft (1895 I. Q., B., 683, C. A.) An infant ` 
and his sister together agreed to grant a lease to the plaintiff of 
certain premises in which they were jointly interested. The plaintiff 
sued for specific performance of the agreement and applied for an inter- 
locutory injunction restraining the defendants from leasing the pro- 
perty to any other person till after the disposal of the snit, Mr, Justice 
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Day granted the injunction asked for, against the sister alone. The 
Court of Appeal in reversing this order hetd: that an injunction can be 


granted only where a case for specific performance is made out, and 


that where a person entitled to a share only in a joint estate purports 
to deal with the enttrety, specific performance will not be granted 
against him, as to his share, at any rate, in the absence of proof of mis- 
representation or misconduct on his part. Price v. Griffith (1) D. M., 
&e., G, 80, and Thomas v. Derring, 1 Keen, 729, 744, referred to ; held also 
that as one of the defendants in the case was an infant the plaintiff was 
not entitled to specific performance against both of them. 


Bury v. Thomson, (1895, 1, Q. B., 696, 0. A.) In this case the 
decision of the divisional court (Pollock, B, und Grantham, J.,) noted at 
5 M. L. J, 94, was confirmed by the Court of Appeal. 


Foster v. London Chatham and Dover Railway Company, 
(1895 I, Q. B., D, 711, C. A.) The defendants had acquired, under 
their compulsory powers, certain Jands on which they constructed a 
railway carried overa series of arches. The company afterwards let 


“the hollows under these arches to various persons for shops and other 


business purposes, upon short terms with power to resume whenever 
any necessity may arise. The plaintiff an adjoining landowner com- 
plained of nuisance caused by these shopkeepers and contended that 
the Company were acting boyond their powers by using these hollows 
for purposes other than those for which the company was started. The 
nuisance complained of being found against the plaintiff. 


Held.— Affirming the decision of Mathew, J., that the act of the 
Company in letting these arches for the purposes mentioned was not 
ultra vires. The decision of Malins V. C.in Norton v. London and North 
Western Railway Company (9 Ch. D. 623) disapproved of. Where a 
Railway Company acquires land under compulsory powers conferred 
upon them by special acts the law impliedly permits them to enjoy the 
land so acquired in any manner they like, as any other private indivi- 
dual lands, provided that such enjoyment is not inconsistent with the 


“provision of the Company’s Acts, and is not an infringment of the rights 


of other persons. 


Dyer and Wife v. Munday and another, (1895, IJ, Q. B., 742, 
C. A.) The rule of law is that for all acts done by a servant in 
course of his employment and for the benefit ‘of his master the master 
is liable, although the authority that he gave is exceeded. There is no 
distinction in this respect between acts which are merely tortious and 
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acts which are criminal also, provided the acts fall within the rule 
above stated. 


The defendant, a furniture-dealer on the hire and purchase system, 
employed a manager fora branch establishment. The manager sold a 
bedstead to S, who was to pay for it by instalments. $S lodged in the 
plaintiff's house and being in arrear for his rent pledged the bedstead 
with his landlord the plaintiff. One of instalments dae on the bedstead 
having fallen into arrear, the manager went into the plaintiff's house to 
remove the bedstead and on being opposed by the plaintiff assaulted 
him. The manager was summoned, convicted and fined for this assault. 
In an action against the defendant for damages in respect of the assault — 
the jury found that the manager committed the assault in the course of 
his employment -— Held that the defendant was liable notwithstanding 
the act committed by the manager was a criminal offence. 


Anderson v. Anderson, (1895, 1, Q. B., 749, O. A.) The Court 
of Appeal-laid down that where general words follow an enumera- 
tion of specific things, these words are not to be restricted to things, 
.ejusdem generis with those previously enumerated, but must prima 
jacie be given their ordinary and larger meaning, unless you can find 
something reasonably plain upon the face of the document itself to 
show that they are not used with that meaning. 


The doctrine of “ Ejusdem Generis” does not apparently find so 
much favor with the judges of the present day, as it did with judges in 
the past. Courts are now more liberally minded and by giving to words 
and expressions in deeds and other instruments, their ordinary common 
sense meaning, hit nearer the mark in finding out the intentions of the 
executant of the instrument, than they were able to do formerly with 
their narrow technical rules of construction, the application of which 
oftentimes led to results quite the reverse of what the executant 


intended. 


In re Otway, Ex-parte Otway, 1895, I. Q. B., 812 ©. A. Under 
the will of his mother, a debtor had a life interest, which ceased 
on bankrupty, in the income of certain property. He had no other 
property. Ata meeting of his creditors it was proposed that he should 
receive one half of the income under the will and effect an insurance on 
his life, and with the rest of tho income pay his creditors a composition 
of 10s. in the pound. One of the creditors declined to agree to the pro- 
posal and commenced proceedings in bankrupty. Atthe hearing of his 
petition he proposed to the debtor that he would consent to an adjourn- 
ment of the petition, if the debtor would give £25 for himself. The 
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. proposal was declined and a receiving order was made on his petition. 


held by the court of appeal :— 


that the petitioning creditor by endeavouring to extort the £25 
from his debtor was committing a fraud on the other creditors, and on 


that ground alone no receiving order ought to be made on it. 


Held further .—that as under the circumstances the effect of the 
order would be to deprive the creditors of the only assets available 
for the payment of a composition there was sufficient cause why no 


receiving order should be made. 


Baynes & Co., v Lloyd and Sons, 10. B. D., 1895, 820 0. A. 
The defendants who were owners'of the lease of a house for a term of 
years, of which there were eight years and a half still unexpired, sublet 
the premises to the plaintiffs for a term of ten years and a half acting 
in good faith and under a bona fide mistake. There were no express 
covenants either for title or for quiet enjoyment, nor did the lease con- 
{ain any words such as ‘ demise’ ete. to which the law attaches a special 
significance. The plaintiffs entered and occupied the premises and 
were evicted after eight years and a half at the end of the term. The 
plaintiffs sued for damages for breach of implied covenants for title and 


+ 


for quiet enjoy ment :— 


Held, that, except in certain cases e.g., building leases for long 
terms, the only usual covenant, implied by law in leases is that for 
qniet enjoyment, and that generally a qualified covenant only, as distin- 
guished from a covenant for title in the strict sense; and that such a 
covenant for enjoyment would not secure beyond the termination of the 
defendant's owu estato and that consequently the plaintiffs could not 


recover. 


The usual convenants of title in purchase deeds stated and 


explain ed. 


Mowbray and another c. Merrywéather, 1895, 1 Q. B., 857 
Charles, J. The plaintiffs, a firm of stevedores, had to discharge cargo 
from a ship and engaged the defendants to provide all necessary and 
proper cranes, Chains and other gear reasonably fitted for the purpose 
of discharging the cargo, . In breach of the agreement the defendants 
supplied a defective chain which broke. and thereby injured one of the 
workman employed by the plaintiffs in the work. The defect in the chain 
was such that it would have been discovered by the plaintiff himself or 
by the workman by the exercise of reasonable care. The workman brought 
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an action against the plaintiffs and recovered £125 which sum they now 
sought to recover from the defendants :— 


Held, that the injury to the servant was the natural conseqence of 
the breach of warranty, and that as between the plaintiffs and defen 
dants the former were entitled to rely on the warranty given by the 
defendants and that the breach of the warranty was the efficient cause 
of the subsequent mischiefs and that the plaintiff was therefore entitled 
to recover. 


Kelly v. Metropolitan Ry. Co., 1895,1 Q. B., 944 C. A. An 
action brought by a Railway. passenger against the Company for per- 
sonal injuries caused by the negligence of the servants of the Company 
while he was travelling on their line, is an action founded upon tort, 


whether the negligence charged is an omission on the part of the 
servant to do some act that he should done, or the commission by He 
. servant of some act amounting to a misfeasance. 


Taylor v. M.S L. Ry. Co., (1895 1 Q. B. 184.) mined 


White v. Mellin, App. Case p. 154. The plaintiff was the pro- 
prietor of “ Mellin’s food for infants” and was in the habit of supplying 
the defendant with these bottles which the defendants sold again to the 
public after affixing on the plaintiff’s wrappers a label as follows :— 


“ The public are recommended to try Dr. Vanie’s prepared food for 
infants and invalids, it being far more nutritious and healthful than any 
other preparations yet offered.” 


The defendant was the proprietor of Dr. Vanie’s food. Discovering 
this practice the plaintiff brought an action against the defendant for 
slander of goods, claiming an injunction and damages. No special 
damage was either alleged or proved. ` 


Held, reversing the decision of the court of appeal and restoring that 
of Romer, J. (1894 3 Ch, 276) that no action would lie and that no 
injunction to restrain the defendant ought to be granted. 


To maintain an action fora slander of goods three things must be 
alleged and proved; (1) It must be shown that the disparagements 
were made of and concerning plaintiff’s goods. (2) that they were in 
fact untrue. (3) and that they had occasioned special damage or 
(quere) were at any rate likely to cause special damage. 


Where an action will not lie for a tort such as defamation for want 
of proof of one or more ingredients of the tort, an injunction will not he 
granted. 
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Western Counties Manna Company v. Thames Ohannel Manna Com- 
pany (L. R, 9 Ex. 219) commented on; Evans v. Harlow, (5 Q. B. 624) 
approved. / 

~ Quere: whether an action would lie in any case where the disparage- 
ment consists of the mere statement that another trader’s goods are 
better either generally or in this, or in that respect. 


In re Pyle, Pyle v. Pyle, (1895, I, Ch. D, 724, per Sterling, J.) 
A testator by his will dated the 20th March 1986 specifically devised 
certain immovable properties and bequeathed his real and personal 
residuary estate to other persons. On the 10th June 1890, the 
testator made a codicil by which he expressly confirmed his will. 
‘On the same day (but whether before or after the execution of 
the codicil was not known) he granted a lease of the land specifically 
devised, giving the lessee an option to purchase the reversion upon certain 
terms. The lessee exercised this option of purchase after the death 
of the testator. Upon a summons raising the question whether the 
purchase money belonged to the specific devisee or fell into the residue. 


Held:—That the specific devise in the will, the optional nature of 
the contract, and the republication and confirmation of the will by the 
codicil were sufficient indication of intention to take the case out of the 
general rule of conversion establishéd by Lawes v. Bennet (1 Cox. 167) 
and that the uncertainty as to whether the lease preceded the codicil on 
not was immaterial, inasmuch as even if the lease had not been actually 
executed when the codicil was made, it must have been on the eve of 
execution and must have been present to the mind of the testator wher 
he confirmed his will. 


en pe 
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The Educational Review for June and July. 

The American Law Review for May and June (in exchange). 
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“What is Bimetallism” by A. S. Ghosh, F.R.,A.S., London, Pro- 
fessor of Economics and Mathematics, City College, Calcutta. 


This is a neat little brochure intended to explain to the general public 
in @ popular form the case for and against Bimetallism. The author 
writes in a clear style and so far as it goes, no one will have any diffi- 
culty in following the argument iu the pamphlet. Simplicity of treatment 
easy to be attained in dealing with a subject of such complexity as 
Bimetallism. And we cannot help thinking that in aiming at simplicity 
the author has failed to do justice to the contentions of the Monometal- 
lists. The chief differences between the Monometallists and the Bimetal- 
lists relate to the facts upon which the argument is to be built. ‘The 
four factors which have to be considered in making a diagnosis of the 
present state of affairs are (1). The scarcity of gold (2) The abundance 
of silver (3) The usc of banking facilities and paper money and (4) 
Improvements in methods of production and transport tending to pro- 
duce a fall of prices. We do not think that the author is quite right 
in treating a depreciation of silver and appreciation of gold as being 
synonymous. It is true that depreciation of silver relatively to gold 
means an appreciation of gold relatively to silver. But the change in 
the equation may be due toa change in either of its terms and it is 
important to ascertain to which term of the equation the change is 
really due, The author does not consider the third factor we have 
mentioned upon which special stress is laid by monometallists. We 
think also that he does not give sufficient weight to the fourth factor. 
itis somewhat surprising to be told that there have been no great im- 
provements in production and transport within the last 22 years. It is 
to this factor that the fall of prices in gold countries is largely ascribed 
by Monometallists. The author’s attempt to popularize a difficult sub- 
ject is to be welcomed. ; 


“The Provincial Small Cause Courts Act IX of 1887, with notes” 
by a High Court Vakil. 


“Eight years have now passed since the enactment of the Provincial, 
Small Cause Courts Act anda considerable number of decisions have 
been passed upon the Act during this period. The collection of these 
decisions in a neat form is a useful piece of service to the practitioner 
for which the author must be thanked. The author has added to the 
usefulness of the book by giving the varions notifications under the 
Act by the Government which were not always easy to find when | 
wanted, l 
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“A study of the Privy Council Judgments from 1831 up to date in 
two volumes” by H; S. Phadnis, B.A., L.L.B., of the subordinate 
judicial service, Bombay. 


We have no doubt, that this book will be of great use to practi- 
tioners especially to those who whether from want of access to the 
original decisions or froin want of time are nnable to consult the deci- 
sions first hand. “he book is much more than a Digest and gives 
extracts from important decisions of the Privy Couucil and its object is 
to present the principles of law as laid down by the highest tribunal 
in a handy form. We hopeit will be largely appreciated as a useful 
addition to the practising lawyer’s bookshelf. 


Starting in practice. —Lord Dundreary, a shrewd observer in spite of 
his eccentricities, is reported to have expressed the opinion that if a - 
fellow were to regulate his life by a lot of maxims and proverbs, he 
would lead a “ doosid uncomfortable existence,’ and the sentiment is 
one which cannot be tov strongly impressed upon the old women of both 
` sexes who are inclined to regulate not their own lives but the lives of 
other people by the constant application of an assorted collection of 
trite and time-worn tags. The fallacy of this particular species of 
argument should also be impressed upon them, for, as diamond cuts 
diamond, and a kleptomaniac is considered the best spy on one of 
his own kind, so cau almost every proverb be checkmated by another, 
a consideration which has been borne in upon the writer, and possibly 
upon the reader, when contemplating the important step of practising 
the law on one’s own account. 


For, in seeking the best advice at his disposal the “intending . 
practitioner” will very soon learn that, though wisdom is to be found 
in the multitude of counsellors, yet the employment of superfluous cooks 
is apt to achieve decidedly unsatisfactory results in the composition of 
bouillon, however “ maigre.” In short, the conflicting opinions and 
experience of the tyro’s advisers ultimately land him in such a whirl of 
indecision that like Mr, John Jones of lyric celebrity, he is unable to 
properly appreciate the situation in which he finds ‘himself placed. 


Take the case of young Carey street. 


Carey is five-and-twenty, and the son ‘of a widowed mother of 
limited means. After passing four years of his articles in an eminent- 
ly respectable conveyancing office in the country, Carey came to town 
for his last year with limited knowledge of law and an average profi- 
ciency in the ordinary social accomplishments of a fairly presentable 


young gentleman of the upper middle class. The final examination 
6 
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having been negotiated (without distinction, certainly, but per- contra 
withont delay), he succeeded in persuading “agents” to accommodate 
him with a place on their staff where for three years he toiled with 
the energy of a rota of Chancery Registrars for the princely stipend of 
ninety pounds per annum. At the end of that period his culpable in- 
-ability to appear before two chief clerks at one and the same time led 
primarily to a short but acrimonious argument with his principals, and 
eventually, to the resignation by Carey of his lucrative post! (I may 
here mention that the firm has most inconsiderately continued to 
flourish), 

Out of employment, Carey did as others have done before him, that 
is to say he answered advertisements, worried his legal friends, and 
took out his certificates in the hope of picking up a few stray crumbs; 
while in his lighter moods he devoted a considerable amount of time to 
cricket, lawn tennis, and flirtation, besides trying his *prentice hand at 
journalism, and otherwise misconducting himself, But no professional 
employment came and it was when Carey at last began to consider the 
advisability of setting under the shadow of his own office and his own 
nameplate, that he discovered how many different*ways there were 
looking at the scheme. 


“ Don’t on any account start in practice for yourself,” said the emi- 
nently respectable conveyancer from the conntry. 


‘ Best thing you can do,” said young Chambers of Lincoln’s Inn. 
“ You’ve no idea of the expense and responsibility,” urged one. 
‘ But it’s better than doing nothing” added another. 


“ What you want, you know, ave offices near the Courts” suggest- 
ed Chancery. 


“Get a little office in the city,” put in a company man. 
“ Set up in the country,” said Rusticus. 


And so on, and so forth. 


1 really began to fear that Carey would never settle down, when 
behold! last week brought me a few lines from him expressing a hope 
that I would shortly do him the civility of going through the optical 
evolution known as “ looking him up” The note paper was irreproach- 
able with the address in the right hand corner, balanced in the left by 
the legend “CO. Street, solicitor, and at Farbridge” (the maternal abode): 
my name and address concluded the letter (which had evidently been 
pressed in the letter book), and Carey had been at some pains to bur- 


lesque his own.handwriting so that the direction of the envolope might 
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suggest the employment of a clerk, Sol went. A new brass plate on 
the door of No. 15 a Blank Court City, announced to all and sundry 
that ©. Street, Solicitor, sat at the desired receipt of custom on the 
‘third floor. Thither I mounted, and was received by a diminutive 
clerk (the property of the firm, of a part of whose offices my friend is 
tenant) who in response to my enquiries, vanished, and returned in a 
few moments with the assurance that Mr. Street would see me “ d’reck- 
ly.” A faint odour of cigarette smoke followed him from the room into 
which he presently ushered me, where I found Carey busily engaged in 
writing a long and special letter to nobody on the immaculate note 
paper. A phalanx of books on a small book case gave a sufficiently 
sedate air to the little apartment while a few bundles of papers neatly 
girt with red tape, suggested the existence of clients, in possession, 
reversion, remainder, or expectancy. ‘The tabie at which Carey sat was 
decorated with the usual appurtenances; a brand new letter book was 
somewhat ostentatiously displayed, and a newspaper, of a hue “ ruddier 
than the cherry,” peeped coyly forth from beneath the current number 


of the Brief. 


“And how is business?” I asked, after the usual preliminary 
congratulations on the move, the office, and the stage management, 


“ Only so—so, but I can’t complain,” was the diplomatic answer. 
“ And how did you come to start here?” was my next enquiry. 


“Well, you see, I got so badgered about, what with one man sug- 
gesting one thing, and another man advising another, that 1 determined 
to ask nothing more of any of ’em; and as Pd got a fair hump of it.” 
(I am quoting the eminent lawyer himself), “1 advertised. Young solici- 
tor—share of offices—use of clerk—inclusive terms—all that sort of 
thing, you know and waited developments. Well, after seeing all sorts 
of offices with rents ranging from forty to a hundred, and find your own 
gas, I at last came to see the man here (E. Legget and Co.—dont know 
who the Co. is), and we fixed it up on mutually satisfactory terms—and 
here I am.” 

‘ And the funds,” said I, 

“Oh, the uncle found me a bit; he says he can’t find any more, but 
for the present I’ve enough to keep my head above water and I hope to 
get some work. Got some agency jobs promised me, and every little 
"helps so vico la guerre !” 


“Well,” I returned, I need’t say I wish you all success, How do 
you manage to kil] time, between the clients, so to speak ?” 
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“Oh, I rub along some how. Read a good deal, and then other 
fellows come and look me up. One chap was here this morning, aud as 
he went out he said “ he’d see the other side and try to get their con- 
sent.’ Sounds well you know, and doesn’t hurt anyone else.” 


As he was “expecting a man,” I was unable to prevail on him to 
accept an invitation to lunch, and I decended to the salubrions air of 
Blank Court, the thought uppermost within me being a brief meditation, 
inspired by his last words, on the practice and methods of the immortal 
Robert Sawyer. But my musings found another channel as I reached 
the ground floor where thrives the great firm of Hernshaw Brothers 
and Hawke, and I could not help moralising on the varying degrees of 
prosperity in our profession and wondering how many more years the - 
hopeful boy upstairs must sit waiting and waiting, until his prosperity 
shall be evidenced by such a dashing brougham’'as that which almost 
fills the little conrt, ready to whirl the great and magnificent Hernshaw 
senior away to Mayfair, home and lancbeon. Noris he alone. Great 
indeed is the vineyard, and many are the labourers, but somehow the: 
big grapes seem to go into the big baskets, and the Carey Streets must 
be content with the pips or nothing. Theirs is an uphill journey and 
but few can reach the top; but oh, prosperous Dives of the law, think 
sometimes of the young Lazarus of your acquaintance, and don’t grudge 
him a few of the crumbs from your office table. He has gone through 
a long and expensive pupilage, he has satisfied all official requirements 
as to his capabilities, and though he may not be a genius, he is at any 
rate competent, to engineer and carry to a successful issue many of 
those little matters of which, perhaps, you personally never hear, and: 
which form such infinitesimal drops in the ocean of your firm’s WAS 
work—The Brief. 


A considerate Judge.—A hitherto unrecorded incident took place in 
the Lord Chief Justice’s Court which was of personal interest. A youth. 
ful junior was capably but somewhat nervously supporting a motion 
before the Divisional Court consisting of “the Chief” and Mr. Jus- 
tice Charles. As usual the nervousness showed itself in a palpably dry 
throat. Suddenly Lord Russell was observed to bend over his desk and 
say, ‘water’! Obsequious ushers rushed to the water-bottle and emulously’ i 
struggled to raise it to the Bench, but the Chief Justice waved them 
away and pointed to the Barrister, before whom the glass was ordered 
to be placed. The latter was taken aback fora moment, but, witha . 
grateful acknowledgment, he soon took the proffered glass, and re- 
freshed, proceeded with his argument. The mellowing influence of 
the judicial Soap ar must indeed be great, for certainly it is not 
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recorded on the Northern Circuit or elsewhere that Charles Russell Q. C. 
was wont to give such consideration to his junior.—The Law Journal. 


Copyright—There is no subject on which many people entertain 
looser ideas than that of copyright in photographs, and it is not always 
possible to extend to the owner of a pirated photograph, the sympathy 
which one freely accords to the patentee whose invention has been 
colourably imitated, the merchant who has suffered by the too great 
admiration of a rival for his trade-mark, or the author on whose ideas 
violent and unauthorized hands have been laid. But Mr. Gambier Bolton 
who got an injunction and 10 £. by way of penalty and 40 £. damages 
for a civil wrong of this description was clearly entitled in morals as 
well as law to his victory. Hor he had the patience to haunt the 
Zoological Gardens till he caught a tigress yawning and the adroitness 
to photograph the transitory scene, Such laborious skill would have 
been worthy of all protection, even if the right to certain photographs 
taken abroad, donbtless at much expense and with some risk to life and 
limb, had not been involved in the litigatiou —The Law Journal. 


The Sanctity of the Law Ofice—“ Communications between counsel 
and client are, as between themselves, protected from disclosure; but if 
heard by another in whose presence they are made, the confidential 
character is gone (Jackson ex den, etc v. French 3 Wend 337; Hoy v. 
Morris 13 Grey 519.) The reason is obvious. A communication intend- 
ed to be confidential should not be made in the presence of a third 
person, unless the person stood in a peculiar relation of confidence ; 
which was not the case with Macomber. He did not know of the crime, 
and he simply took the defendant to see a lawyer, because his friend 
was alarmed by the newspaper comments and charges. The protection 
extended by the statute to communications between attorney and client 
is intended to cover those which the relation calls for and are supposed 
to be confided to the lawyer, to guide him in giving his professional aid 
and advice: I am not aware of any extension of the rule, which would 
protect the revelation of confidences made to a friend, or to a lawyer in 
the presence of a friend.”-—-Per Gray J, in People v. Buchanan 140 N Y 

L; 39 N. E. Rep; 846 quoted in the New York Law Review. 


Rights of an agent to obtain and use a list of his prineipal’s customers. 
A familiar principle is laid down in fobb v. Green 11, T. L. Rep, 330 
in regard tu the use of information acquired during the existence of 
an agency. Of course, a list of customers’ names obtained bonafide may 
be properly used by a person after quitting the service of his principal 
but names and information acquired surreptitiously and in violation of 
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the implied obligation to act in good faith cannot be used after thè 
termination of the business relations between the parties. Such conduct 
is not only “not handsome,” but illegal. The agent after leaving his 
principal may engage in the same business and there make use of his 
acquired skill and knowledge, bnt he must not engage in such business 
with stolen goods or information.—New York Law Review. 


The administrators of the law hold a tight grip upon solicitors, 
they require them to take out and pay for an annual license, like ped- 
lars and cabmen, without which they will ply for hire ab their peril; 
they enact, aud rightly, honourable conduct and professional integrity, 
and yet all the while they are admitting swarms of new men into the 
cul-de-sac of the law. What is to become of them ? The old thorough- 
fares in which an honest penny might be earned are being gradually 
closed. The Official Receiver has blocked one. The Public Trustee 
would block another. The Registrar of Titles a third. The Bar bar- 
ricades the road to advocacy, and the accountants, auctioneers, debt- 
collectors, law stationers, and other eminently respectable poachers 
make passage through the by-ways quite impossible. 


Unless we lawyers ave to become so many meek messengers to fetch 
and carry between public officials and the public, it is high time to shake 
off our inherited apathy. How shall we find a remedy for this threatening 
Juggernaut of legislation? It may be that it would be furnished by 
professional fusion. lf so fusion should be fought for until it is won. 
Do you suppose that these revolutionary bills would have a chance, if 
they cut against the interests of the Bar. In both Houses of Parliament 
the barrister has extensive personal representation and potent influence 
through his connections. Make the profession one and indivisible, and 
we shall hear much less of schemes that at present threaten tho inter- 
ests of only one bridge in the noble army of lawyers because every 
lawyer will then be prejudicially affected by such projects.—The Brief. 


The defence of prisoners.—It is of as great importance to the com- 
munity, that innocent persons should not be convicted, and that guilty 
persons should be found guilty, and the importance of avoiding unjust 
convictions is increased by the inefficiency of our existing methods of 
correcting erroneous convictions. But no one who considers our present 
system can doubt that it is in many respects unfavorable to the prisoner, 
especially if poor; though even where the prisoner is wealthy, why 
should he pay a heavy fine for establishing his innocence? and this, per- 
haps, in addition to a term of imprisonment before trial. The defence 
of Monson, for example is said to have cost £4,000, He was imprisoned 
for some time before the trial. His chances of acquittal might have 
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been small enough, if he could not have procured that number of pence 
to pay for his defence. 


Assigning a poor prisoner counsel at the last moment is of little 
or no use. In defending a prisoner the heaviest portion of the work 
usually falls before the trial, if it is to be effectively done. If counsel 
be assigned a solicitor also should be assigned and time allowed, 
with commensurate payment for preparing the defence. To give 
a poor prisoner a fair chance, indeed, there ought to be a public 
defender, as well asa public prosecutor, or what would be better, 
a public investigator, whose duty should be to ascertain and 
bring out everything both for and against the prisoner that coald 
be discovered on inquiry. And this should also be the function 
of the police. They should act as public investigators. Thanks and 
rewards should be accorded to them not for obtaining convictions but 
tor procuring as much evidence as possible--for detecting every thing 
bearing on the case, whether for or against the prisoner. The test of a 
really efficient police force ought to be that it had discovered everything 
possible and kept back no part of what it had discovered. The dis- 
covery of important evidence after trial should be regarded as a proof 
of carelessness or inefficiency, unless a'satisfactory explanation could be 
given of why it was not obtained at the proper time; while the keeping 
back of important evidence known to the police at the time should be 
treated as a fault deserving of severe punishment. And of course, when 
important evidence is discovered after a trial, steps should be at once 
taken to place the prisoner as nearly as possible in the same position as 
if it had been given at the trial, And if the Crown Solicitor could not 
act for both parties, it should be his duty to communicate to the solici- 
tor acting for the prisoner every particle of evidence favorable to the 
latter which came to his knowledge whether before or after the trial, 
as well as to give him notice of any new evidence not given at the pre- 
liminary inquiries which he meant to use at the trial. 


If it were once recognised that it was the duty of the police and 
the Crown Solicitor not to convict the prisoner, but to find out whether 
he was guilty or not, and to bring ‘everything that they had been able 
to discover before the court in order to assist the judge and jury in 
deciding this question one great evil of our present system would be 
surmounted. When a man’s duty is clearly defined, he knows that the 
way to earn the thanks and rewards of the public is to doit. But un- 
fortunately, there is a popular belief that the duty of the police is to 
find out who is guilty of every crime that has been committed, and 
to procure the conviction of that person and if they do procure 
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the conviction of any one, many persons conclude that they have 
accomplished this task not inquiring into the means by which the con- 
viction has been obtained, but, taking the guilt of the convict for granted. 
At all events they feel confident that the gnilty person has’ been 
brought to justice when the Home Secretary ‘affirms the conviction, 
as under the present system he is almost certain to do, unless some im- 
portant piece of new evidence comes to light. Very often the Home 
officer approves of a sentence in the teeth of new evidence that if given 
at the trial, would have indnced the jury to return a different verdict. 
It often happens indeed, that the Home officer disregards very material 
new evidence, even in a case where one-half of the public felt dissatis- 
fied with the verdict from the very first. In fact, the principle adopted 
seems to be to assume that every conviction is right, and. merely to con- 
sider whether the new evidence taken alone is sufficient to displace it. 
A reconsideration of the case upon the entire evidence now available, 
with the object of deciding whether an intelligent and impartial jury 
would still return the same verdict, does not fall within the scope of the 
inquiries instituted by the Home office under the present system. 


It is clear, then, that we require further safeguards against errone- 
ous convictions, especially of poor prisoners. No innocent man ought 
to be left without the means of establishing his innocence. A system 
under which a prisoner with £200 would be hanged, a prisoner with 
£2,000 imprisoned for life, and a prisoner with £20,000 acquitted, 
shonld be tolerated no longer. Every prisoner should be enabled by 
the State to conduct his defence on the same scale as the prosecution. — 
The Brief. | 

Many great judges have had but small beginnings : Lord Somers’s 
father was an attorney at Worcester; Lord Hardwicke’s an attorney 
at Dover; Lord King’s and Lord Giffard’s were Exeter grocers ; Lord 
Thurlow’s, a country clergyman ; Dunning’s an attorney at Ashburton ; 
Sir Vicary Gibb’s, a surgeon and apothecary at Exeter; Sir Samuel 
Romilly’s, a jeweller; Lord Tenterden’s a barber at Canterbury— The 
Brief. 

Peers as Commoners.— The select Committee on the question of the 
vacation of seats have thought it desirable to report first on the question 
of how far a succession to the peerage affects the status of a member of 
the House of Commons, reserving the other matters for further delibera- 
tion. On that subject they arrived generally at the following conclu- 
sions. 

1.. That the succession to a peerage of England or of a Great 
Britain or of the United Kingdom disables the person so succeeding 


PART VII. ] THE MADRAS LAW JOURNAL. — 259 


from being elected to or from sitting or voting in, the House of Com- 
mons. 

2. Thatit has been the practice of the House of Commons to 
abstain from declaring the seat of the member vacant and ordering a 
fresh election in his rogm on the ground of succession to the peerage 
entitling the holder to sit in the House of Lords, until the member has 
been ‘called to the House of Lords’ by receiving a writ of summons 
from the Crown to sit in that house. The reason for the practice ap- 
peared to the committee to be not that the mere fact of succession does 
not in itself disable the member so succeeding, but that the occurrence 
of that fact with its disabling consequences, ought not to be assumed 
and acted upon without clear proof: and the writ of summons in cases 
in which such a writ can be issued is the best and safest proof of which 
the circumstances admit. The rule in other words, is a rule not of law 
but of evidence. ‘Where, as in the case of a Scotch peerage, the succes. 
sion does not entitle the holder to sit in the House of Lords and there 
can therefore, be no writ of summons, the House of Commons has, since 
the act of Union with Scotland, been accustomed to declare the seat 
vacant npon such evidence of the death of the predecessor and of the 
succession of the member affected as it thought fit and sufficient. 

3. That when a member has succeeded to a peerage entitling 
him to sit in the House of Lords and delays or refuses to apply for a 
writ of summons, the House of Commons is entitled and may in the 
interest of a constituency, be bound to ascertain the fact of the succes- 
sion by such inquiry and upon such evidence as it considers appropriate 
to the case. 

4, That the Committee do not think that the order of reference 
requires them to express any opinion upon the question whether, and 
under what conditions, if any, a person succeeding to the peerage ought 
to be allowed to divest himself of the disability arising from the status 
of a peer for membership of the House of Commons. It follows from the 
propositions above stated that the existing law and practice of Parlia- 
ment do not in the opinion of the Committee admit of such a proceeding. 
The report drafted by Mr. Asquith was adopted without a single altera- 
tion. Sir Charles Dilke moved an amendment to the effect that the 
Committee had arrived at their conclusions ‘ with much doubt’ but this 
was negatived by six votes to four. The report, as a whole, was agreed 
to by seven. votes to three. —ZThe Law Journal. 


The first Law List was published in 1785. The “King's Counsel ” 
then were 20, and the whole Bar of England but 420. At the beginning 
of Her Majesty’s reign the Q. C.’s numbered 70 and the Bar grew with 
astonishing rapidity from 900 to over 2,000. In 1861 there were 4,000 

7 ; 
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wigs and gowns and 125 “silks.” In another ten years the latter class 

had become 180 strong and the rank and file of the long robe totalled 
5,800. Now there are about 220 Queen’s Counsel aud the members of 
the four Inns of the Court could be mustered at about 10,000 strong. — 
The Western Law Times. — 


Signature by Prowy :—There is no magic in a touch any more than 
there is in a seal; but the formality of touching the pen as one’s name 
is written by another person at his request to constitute his signature of 
a writing may be essential in such cases, In McFarland v. Bush 
(Supreme Court of Tennessee, 1895) 29 Southwestern Rep. 899, one of 
the subscribing witnesses to a will did not write his name, nor make his 
mark nor touch the pen when the other signed for him in his presence 
and at his request. All other requirements of due execution. were com- 
plied with. The Court held that to constitute a signature there must be 
some mark or sign made by the person whose signature it is to be 
regarded; and that it is going far enough to allow a mark to'be deemed 
a signature without also allowing it to be made purely by proxy.—The 
University Law Review. 


Reasonable doubt and the presumption of innocence :—'l'he ‘conflict of 
opinion which is to be found in the books on the question whether in a 
criminal case, the jury having been instructed not to convict unless clear 
beyond reasonable doubt, the accused is or is not entitled to an additional 
instruction giving him the benefit of the presumption in favor of inno- 
cence, is discussed in an interesting and exhaustive manuer by Justice 
White in Coffin v. United tates, 156 U. S., 432, 454. He traces the 
question to its foundation in an analysis of the two principles, and points 
out that they are distinct, and that a sufficient instruction upon one does 
not supersede the right to an instruction upon the other. Briefly stated 
his view is that the presumption of innocence is an instrument of ‘proof 
and really in its last analysis an instruction on this point is an instruc- 
tion on the question of competency, whereas the doctrine of reasonable 
doubt is the statement of the principle on which competent evidence is 
to be weighed by the jury and therefore.the exclusion from consideration 
of the presumption of innocence is not cured by instructing the jury how 
to weigh other evidence in the absence of that presumption. We deem 
this conclusion in harmony with settled principles and with that learning 
in favor of the protection of the rights ot the accused which is a favorite 
characteristic of our Criminal Law.—7he University Law Review. 


A Dramatic Denouement :—Alexander Hamilton and Aaron Burr 
‘were occasionally associated in the trial of a cause On such occasions 
they were almost irresistible. lt is related that on one occasion they 
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were retained to defend a man indicted for murder and who was 
generally believed to be guilty though the circumstances under which 
the crime was committed rendered it a deeply interesting case of circum- 
stantial evidence. During the progress of the trial, as the circumstances 
were developed, suspicjon began to attach to the principal witness 
against the prisoner. Burr and Hamilton brought all their’ skill in 
-eross-examination to bear on the witness, in the hope of dragging out of 
him his dreadfnl secret. But with singular sagacity and coolness he 
eluded their efforts, though they succeeded in darkening the shadows of 
suspicion that fell upon him and strengthening their convictions of their 
client’s innocence. Before the cross-examination of the witness was 
concluded the court adjourned for tea. 


“1 believe. our client is not guilty, and I have no doubt that Brig- 
ham, that cunning witness, is really the guilty man, but he is so shrewd, 
cool and deep, that I am fearful his testimony will hang poor Blair, our 
client, in spite of all we can do” said Hamilton to Burr, while on their 
way from the Court room to the hotel. 

“I agree with you; Blair is not guilty, and that Brigham is, and I 
believe we can catch him. I have a plan that will detect him, if I am 
not wonderfully mistaken ” said Burr. He then proceeded to explain to 
his associate the nature of his plan. 


“You may succeed” said Hamilton, after listening to the plan. 


“It’s worth trying at any rate, though you havo a man of iron to deal 
with. 

After tea, Burr ordered the Sheriff to provide an extra number of 
lights for the evening session, and to arrange them so that their rays 
would converge against the pillar in the Court room near the place occu- 
pied by the witnesses. 


The evening session opened, and Burr resumed the cross-examina- 
tion of the witness. It wasatest of the profound skill and subtlety of the 
lawyer, the self possession, courage and tact of the witness, standing on 
the very brink of a horrid gulf, calmly and intrepidly resisting the efforts 
of the terrible man before him to push him over, At last after dexter- 
.ously leading the witness to an appropriate point Burr, suddenly seized 
a lamp in each hand and holding them in such a manner that their light 
fell instantaneously upon the face of the witness, he exclaimed in a 
startling tone like the voice of the avenger of blood: “ Gentlemen of the 
Jury, behold the murderer p 

With a wild convulsive start, a face of ashy pallor, eyes starting 
from their sockets, lips apart, this whole attitude evincing terror, 
the man sprung from his chair. For a moment he stood motionless, 
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struggling to regain his self-possession. But it was only a momentary 
struggle; the terrible words of the advocate “ shivered along his arteries,” 
shaking every nerve with paralyzing fear. Conscious that the eyes of 
all in the Court room were fixed upon him reading the hidden deeds of 
his life, he left the wituess stand, and walked shrinkingly to the door of 
the Court room. But he was prevented by the Sheriff from making his 
escape. : 

This scene, so thrilling and startling, may, perhaps, be imagined, 
though it cannot be described. 16 struck the spectators with silent awe, ` 
changing the whole aspect of the trial, 


The false witness was arrested, two indictriénts found against him : 
one for murder, another for perjury, He was acquitted on his trial for 
murder, but subsequently convicted of perjury and sentenced toa long 
imprisonment.-—The Green Bag, - 

Lord Chancellor Westbury took upon the woolsack the lofty disdain 
that had characterized him as Sir Richard Bethel at the bar. In argu- 
ing a celebrated appeal, one of the judges pinched him with an awkward 
question, to which he responded, “Before 1 answer, may I ask your 
lordship to reconsider your question, for | am sure upon so doing you 
will perceive that it involves a self-evident absurdity.” To a barrister 
arguing before himself, he said “you are in error, and inasmuch as its 
ways are devious and many perhaps you can present me with a few more 
absurdities.— The Green Bag. 

“It was the boast of Augustus that he found Rome of brick and left 
it of marble. But how much nobler will be the sovereign’s boast wher 
he shall have it to say that he found law dear and left it cheap; found 
it a sealed book, left it a living letter: found it the patrimony of the 
rich, left it to the inheritance of the poor; found it a two-edged sword 
of craft and oppression, left it the staff of honesty and the shield of 
innocence.—The Green Bag. 

“What time of night was it when you saw the prisoner in your 
room ?” asked the defendant’s attorney in a recent suit. 

“ About three o’clock.” 

“ Was there any light in the room at the time ?” 

“No sir, it was quite dark.” 

“Could you see your husband at your side ?” 

“ No sir.” 


“ Then, madam,” said the attorney triumphantly, “please explain 
how you could see the prisoner, and could not see your husband.” 
“My husband was ont of town” sir.—The Green Bag. 
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LIMITS AS TO RAISING NEW POINTS 
OF LAW IN A CASE. 


The practising lawyer very often feels the necessity of raising 
new contentions of law not raised by the pleadings in the case. It 
“is not always that such new contentions are allowed to be raised ; 
some objections of law are entertained at any stage, while others 
are disallowed when raised at alate stage. In this article I propose 
to discuss the limits as to the raising of new pleas of Jaw in a case, 


It is an important principle in the Law of Procedure that you 
cannot do anything of which your adversary has had no timely notice 

and which, if necessary, he may prepare himself to meet. It is 
based upon the broadest principles of justice and fairness and is 
recognized in various Indian enactments. It underlies for instance - 
the provisions of Sections 282 proviso (a), 248 aad 542 of the Code 
of Civil Procedure. Ib is’ upon this principle that parties are tied 
down to the four corners of their pleadings as regards questions of 
fact. Talking the adverse party by surprise is seldom countenanced 
-by law. 


But in the case of objections of pure law, it is not open to any 
party to plead surprise. The general rule is that every person who 
has capacity to understand the Law is conclusively presumed to 
have actual and positive knowledge of it. As stated by Austin, this 
is so necessary a rule that law would become completely ineffectual 
if the rule were not applied by the Courts. The doctrine that ignor- 
ance of law is no excuse applies as much in Civil Law as in Criminal 
Law. Ignorance of law is no ground either for exonerating”a person 
from any liability civil or criminal to which he may be subject or 
for depriving him of any benefit to which he may ‘be entitled. A 
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compulsorily registrable sale-deed will be pronounced invalid even 
though non-registration was due to ignorance of law on the part 
of the parties concerned. In Giriapa v. Ningapa, I. L. R., 17 B. 
100, the defendant in ignorance of the fact that as a matter of law 
upon the facts stated, the plaintiff was entitled ouly to a smaller 
share than that actually awarded by the Court of first instance did 
not take the plea in the Lower Appellate Couri, but took it for the 
first time in second appeal. The High Court entertained the plea 
and gave him what they described as “tha benefit” of the correct 
view of law. Even an erroneous admission on a point of law made 
by a party’s own legal adviser has been held not to debar the party 
from claiming the benefit of the law as ibis. The admission was 
held not binding upon the client as it was “ not in accordance with 
the law applicable to the case ” see Krishnasamy A yyangar v. Raja- 
gopalu Ayyangar I. L, Rọ, 18 M. 73, at p. 88. 


It is in view of this conclusive presumption of positive know- 
ledge of law that it is generally laid down that a point of law may 
be raised at any time in the course of a case, provided the objection 
is capable of being determined without the consideration of any 
facts or findings other than those on the record. In other words 
the point raised must not involve the necessity of taking fresh 
evidence or of calling for findings upon new questions of fact. But 
in the application of this general rule in favor of new contentions 
of law being raised, we find considerable diversity of views among 
judges. As already stated, the rule is frequently applied in the case 
of one point of law while its application is as frequently refused in 
the case of another point of law. An objection of law founded upon 
the inherent absence of jurisdiction in a tribunal is invariably enter- 
tamed at any stage of the case while an objection of law founded 
upon, say, misjoinder of causes of action is seldom allowed to pre- 
vail when raised for the first time at a late stage of the case. Again 
some objections of law are disallowed on the ground of waiver or 
consent while with respect to other objections of law, the doctrines 
of waiver, acquiescence and consent are held as being absolutely 
inapplicable. Further, some judges hold that it is entirely discre- 
tionary with them to entertain or refuse to entertain evan objections 

of law while other judges hold that they are bound to take judicial 
notice of such abjections and give effect to them, even if the parties 
omit to raise those objections. What then is the true scope of this 


PART VIII. | IBE MADRAS LAW JOURNAL. 265 


principle? and what are the true limits as to the raising’ of new 


pleas of law in a case ? 


Let us first deal with the question as to how far it is obligatory 
upon the Court itself éo notice and give effect to objections of law. 
‘It isa truism of law that Courts of Justice are in duty bound to 
administer, the laws of the land and to give due effect to the enact- 
ments of the Legislature. It is not for Courts.to scan the wisdom 
of the provisions of law ; their duty to act up to the law is absolute. 
Even the most formal objections of law must be allowed.when raised 
at the proper stage. It may be that such objections have no bear- 
ing at all upon the merits of the case and may not be calculated to 
advance the interests of justice in that particular case; it may also 
be that-by giving effect to such pleas, a claim otherwise most right- 
eous may be defeated ; but all these considerations have nothing to 
do with the duty of the Court to carry out the laws of the country. 
In this view, all provisions of law, irrespective of their nature, are 
equally binding upon the Court and must be allowed to prevail. 
Thus in Alayuppa Chetti v. Vellian Chetti, I. L. Ri, 18 M, 83 au 
objection as to non-joinder of parties interested in the suit was raised 
in the written statement of the defendants and the High Court felt 
bound to give effect to the objection and confirmed on appeal the 
decree dismissing thé suit-itself; though in 9 hirekuli Timapa 
Hegade v. Ajjibal Narashinv Hegade, 1. L. R., 15 B, 297 a similar 
objection raised for the first time m appeal did not lead to the 
dismissal of the suit itself. 


But from another point of view there exists a great difference, 
Itis well known that in point of imperativeness, all provisions 
of law do not stand on the same footing. In the one case the 
omission to do an act required by the statute may not amount 
to more than an irregularity in procedure, while in the other case 
the omission will render the defective act illegal, ultra vires and 
absolutely null and void. A vast distinction exists between these 
two classes of enacting statutes, that whilst in the one case they 
might be taken to be only directory, they must in the other case 
be taken as prohibitory and as such rendering illegal that which 
is done in contravention of such prohibition. 


Now in the case of laws the breach of which will constitute an 
illegality and in the case of laws based upon public policy, it is the 
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'bounden duty of the court to enforce them under any circumstances. 
The court itself is bound to notice their infringement even though 
the parties do not raise any objections as to non-compliance with 
those provisions. Thus in the case of a suit for the price due with 
respect to the sale of a human. being both sides might not object 
to the illegality of the transaction ; still the court is bound to treat 
it as absolutely void on the scour that it is im contravention of 
the law against slavery. Butin the case of laws the breach of 
which may only amount to a mere irregularity, the court is not 
bound to take judicial notice of such defects or even to give effect 
‘to objections founded upon such defects when not raised at the 
earliest stage. In the one case the court is bound to see to the 
fulfilment of the law before it grants relief; while in the other 
case, the court need not concern itself about the fulfilment or 
otherwise of the law. In the latter case, the defects if any may be 
passed over by the court unless the parties choose to insist upon 
the objection at the appropriate stage of the case. 


This doctrine of the existence of an obligation on the part of 
the courts to see of their own motion that objections on thé‘score 
of illegality are always given effect to, though the parties do not 
raise such objections has been laid down in a series of cases. 


Thus in Darimba Debia v. Nil Monee Singh Deo, 15 W.R. 180 
the court said with reference to an objection of law which had the 
effect of rendering the defendant—appellant not liable for the rent 
of some month. “It is true that this argument was not raised on 
the former occasion when this appeal was heard before the remand 
order: but as it is clearly a point of law, we think that we are bound 
‘to take notice of it.” In Kalee Mohun Chatterjee v. Kalee Kisto 
Roy, 11 W. R, 183, a ground of law was taken on appeal that the 
provisions of Act X of 1859 would not apply to such a case. The 
court said that whether the objection was urged in argument or 
not, it was one which manifestly arose out of the facts alleged and 
admitted and which ought not to have been overlooked by the 
Lower Appellate Court. Justice Markby said “I think this is an 
objection which whether it was pressed or not in the court below, itis 
impossible to avoid.” “I should always be very unwilling to allow 
any new ground to be taken in special appeal but this is one which, 
it seems to me, we are ourselves bound to notice.” In Nagesh v. 


i rene Oe 
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Gururao, I. L. R., 17 B, 308, Justice Telang in delivering the judg- 
ment of the court observed “At the hearing we intimatea our 
- opinion that as the question was purely a question of law which arose 
on the findings of the court below and could not be affected by any 
facts outside those findings we ought to allow the appellant to argue 
it, although it was not raised in either of the courts below.” This 
doctrine has also received the high authority of the Privy Council. 
In Raja Har Narain Singh v. Chaudhrain Bhagwant, I.L. R., 18 
A, 300 an objection of law that an award was invalid as not having 
been made within the period allowed by the court, was for the first 
time raised before the Privy Council and was allowed; their Lord- 
ships observing: “This objection to the award was apparently not 
brought to the notice either of the Subordinate Judge or of the 
High Court. But the statute is there and the judges were bound to 
take judicial notice of it.” See also Connecticut Fire Insurance 
Co., v. Kavanagh L. R., 1892, A. C, 480 (P.C) In Mata Din 
Kasodhan v. Kazim Husain, I. L. R., 18 A, 482 at p. 582, Justice 
Knox says with respect to what he considered a mandatory provi- 
sion of law; “The courts before they grant relief are bound to 
see that the parties do so array the persons interested.” In Fakir 
Chand Audhikart v. Anunda Chunder Bhattacharji, 1, L. R., 14 C, 


_- 086, it was maintained that “it isa pure matter of discretion to 


allow a new point to be raised in second appeal eve: though “ it 
is a pure point of law going to the jurisdiction of the Lower Courts.” 
This view appears to be unsound and is opposed to the rulings of 
the Privy Council; it ignores the obligation that there exists on the 
part of every court to give effect, of its own motion, to imperative 
and mandatory provisions of law. 


Again S. 114 of the Civil Procedure Code seems to recognize 
the soundness of this doctrine. It enacts that written statements 
“ shall be confined as much as possible to a sinple narrative of the 
facts which the party by whom or on whose behalf the written 
statement is made believes to be material to the case, The section 
says nothing as to defences of law; and it has been construed as 
not requiring the insertion of any plea of law. In Kasab Lal 
Day v. Tremearne, 3 B, L. R-, a pp. 12, their Lordships of the 
Privy Council ruled that a written statement should contain 
nothing more than a bona fide statement of the facts of the case. 
According to the English practice it appears that any thing in the 
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shape of conclusions of law to be drawn from the facts pleaded is 
inadmissible, ' See Williamson v. London N. W. Railway Co., 
121 Ch. D787. Obviously the section proceeds upon the view that 
it is for the party to state merely the facts of the case and it is 
for the court to find the law applicable to the facts and afford the 
relief appropriate to the legal consequences which in the opinion 
of the court attach to the facts found, 


This distinction between directory and mandatory provisions 
of law is not peculiar to adjective laws any more than to substan- 
tive laws. It is noticeable in both the divisions of law. It is upon 
this distinction, that the doctrine of factum valet in Hindu Law is 
based. Numerous directions are laid down in Hindu law the 
breach of which is constantly regarded by the courts as being only 
improper or sinful but notas illegal. Thus in the case of adoptions, 
there are certain essentials giving rise to legal consequences and in 
the absence of any one of these essential requisites, the adoption 
itself will be a nullity. There are also laid down in the Hindu 
tex-books, certain ceremonial observances to be adhered to in the 
case of adoptions; but their breach is regarded as only morally 
improper and not as illegal. 


Again in the Laws of Procedure, there are various provisions 
which though belonging to adjective law are still received as abso- 
lutely mandatory in their nature. Thus it is laid downin the Civil 
Procedure Code that every action shall be laid before a court com- 
petent to try it. If in contravention of this provision, a proceeding 
is taken in a court not competent to entertain it, the proceeding is 
not merely irregular but absolutely void. To take another instance, 
the code requires that for every action, there must be a cause of 
action and indeed explicitly provides that the facts constituting 
the alleged cause of action must be set out im the plainte Now if 
a suit is laid upon facts which m the eye of law do not constitute a 
‘cause of action, the proceeding will, in that case, be not merely 
irregular but vicious at its root. The suit itself will be unsustain- 
able. A cause of action ts a condition precedent to the maintain- 


ability of a suit. 


The limits as to the scope of the doctrine of waiver and consent 
follow the line of distinction between cases of illegality and cases 
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of irregularity. Irregularities might be waived or cured by consent 
but illegalities of a vitiating kind are not subject to the operation 
of the doctrine of waiver and consent. It is not open to private 
, persons by agreement among themselves to nullify the provisions 
of imperative, mandatory laws. The law must be enforced irres- 
pective of the wishes of the parties concerned, When public policy 
. requires the observance of the provision, it cannot be waived by 
an individual. Private compacts are not permitted either to 
render that sufficient, between themselves which the law essentially 
declares insufficient, or to impair the integrity of a rule necessary 
for the common welfare ; such as for instance the enactment which 
requires the attestation of wills,’? Maxwell on statutes, 2nd edition, 
p.477. Thus in the case of Hast India Company v. Oditchurn 
Paul 5 M. I. A. 48, the Privy Council held that parties cannot by 
agreement withdraw themselves from the operation of the ludian 
Statute of Limitations. In Burjorji Cursetjt Panthaki v. Muncherji 
Kuverjil. L. R., 5 B, 148, even an admission of an unregistered docu- 
ment was held unavailing as against the operation of the Registration 
Act. So also in the recent case of Chenbasapu v. Lakshman 
Ramachandra, I. L. R., 18 B, 369, the admission of the snit hundis 
which were unstamped was held ineffectual as against the prohibi- 
tory terms of S. 34 of the Stamp Act. 


But in the case of mere directory provisions of law, the doctrines 
of waiver and consent have their full application. Also in the 
case of. provisions which are obviously intended for the benefit 
of specific persons. Thus the provisions of law which direct pre- 
‘vious notice of an intended action to be given in the case of suits 
against certain public officers or public bodies may be disregarded 
in case those persons acquiese in or consent to their violation. As 
stated by Maxwell, p. 474, “every one has aright to waive and 
agree to waive the advantage of a law or rule made solely for the 
benefit and protection of the individual and which may be dispens- 
ed with without infringing on any public right or policy.” See 
also Mata Din Kasodhan v. Kazim Husain, I. L R., 18 A. 432 at p. 
530, per Know, J. Again formal defects and objections based upon 
processual irregularities are treated as waived uuless pleaded at the 
proper time. 9. 384 of the Civil Procedure Code is an illustration 
of this principle. Referring to an objection which in his opinion 
was only one of procedure and practice, Justice Mahmood says in 


270 THE MADRAS LAW JOURNAL, ` [vOL. Ve 


Mata Din Kasodhan v. Kazim Husain, I. L. R., 13 A. 432 at p. 509, 
“ I think I am within the authorities not only of the Courts of Jus- 
tice in India but also of the pratice of the Courtsin England in say- 
ing that such objections if not taken at the, earliest stage in the . 
Court of first instance and are foregone there cannot be taken for 
the first time in a Court of appeal, much less in a Court of second 
appeal such as this Court.” 


Section 578° of the Cods of Civil-Procedure seems to recognize 
the doctrine of waiver as applicable to the extent indicated above. 
It makes a distinction between objections of law which are quite 
formal and beside the merits and objections of law which affect 
the merits or the sustainability of the suit. It enacts in effect that . 
objections of the former class shall be entirely disregarded and 
shall be held as having been waived or abandoned in the Court’ - 
below. 


S. 542 of the Civil Procedure Code cannot be taken as authoris- 


ing the Court to notice objections as to illegalities raised for the- . 


. first time at the hearing, only at its discretion. It doesnot mili- — 


tate against the doctrine of a primary obligation on the part of the 
Court itself to notice such objections. The section must be con- 
strued subject to the principles already mentioned ;, Poran Sookh 
Chunder v. Parbutty Dossee, I. L. R., 3 ©. 612; Lachman Prassad v. 
Bahadur Singh, I. L. R.,2 A. 884. Otherwise even objections to 


jurisdiction cannot be raised for the first time at the hearing—a 
result opposed to authority. 


We shall now proceed to notice a few decisions that bear upon 
the points under dicussion. We will begin with the rulings in which 
objections as to jurisdiction have been considered. Now we must 
carefully distinguish between inherent absence of jurisdiction and 
irregular exercise of jurisdiction. In the one case, there is. an 
utter incompetency to try while in the other, there is competency 
to try on the part of the tribunal; but only the jurisdiction 
has not been properly invoke. or has not been properly exercised — 
In the former case, the proceedings will be void altc%ether and 
the objection cannot be waived, while in the latter tdse, the pro- 
ceedings wiil, at the worst, be only irregular and could be cured 
by consent or waiver implied or expressed. The leadings cases 
on this subject are the two Privy Council Rulings in Ledgard v. 
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Bull I. L. R.,9 A, 191; 13I. A. 144 and Minakshi v. Subramanya, 
I.L. R., 11M, 26. In Ledgard v. Bull, their Lordships observed | 
“When the Judge has no inherent jurisdiction over the subject 
matter of a suit the parties cannot by their mutual consent convert 
it into a proper judicial process although they may constitute the 
Judge their arbitrator and be bound by his decision on the merits 
when these are submitted to him. But there are numerous decisions 
which establish that when in a cause which the Judge is competent 
‘to try, the parties without objection join issue and go to trial upon 
the merits, the defendant cannot subsequently dispute upon the 
ground that there were irregularities in the initial procedure which 
if objected to at the time would have led to the dismissal of the 
suit? In Minakshi v. Subramanya, 1. L. R., 11 M, 26 the High Court 
assumed appellate jurisdiction over an order of the District Judge 
‘under S. 10 of the Pagoda Act 23 of 1860. The Privy Council enter- 
tained an objection raised for the first time as to the jurisdiction of 
the High Court. Their Lordships also ruled that the doctrine of 
‘ consent was inapplicable to the case. They said “In the present 
case there was an inherent incompetency in the High Court to 
deal with the question brought before it and no consent could have 
conferred upon the High Court that jurisdiction which it never 
possessed,” 


In Bhai Trimbakji v. Tomu Valad Kutur, 2 B. H. C., R, 192, 
the plaintiff himself who selected the Court of first instance 
but who lost his case in the Courts below raised for the first 
time in special appeal the questiou of jurisdiction. As it was 
a case in which there was an inherent absence of jurisdiction, 
tho objection was allowed to prevail. The same view that consent 
or waiver cannot give jurisdiction where there is none given 
by law and that objections to want of inherent jurisdiction 
ought to be entertained by the Court at any stage has been affirmed 
in a series of cases :—Ramayya v. Subbarayudu, I. L. R., 13 M, 25; 
Velayudam v. Arunachella I. L. R., 18 M, 278; Secretary of State 
for India v. Vydia Pillai, I. L. R., 17 M, 193; Shri Sidheshwr 
Pandit v. Shri Harihar Pandit I. L. R., 12 B, 155; Bibi Ladli 
Begam v. Bibi Raje Rabia I. ©. R., 13 B, 650; Debi Singh v. 
Hanuman Upadhya, 3 A, 747 ; Goodall v. The Mussoorie Bank, 
.I. L. R., 10 A, 97; Aukhil Chunder Sen Ray v. Baboo Mohinee 
Molum Dass, 40. L. R., 491; Moti Lal Ram Dass v. Jamnadas 
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Javerdas 2 B. H. ©. R. 4. See also Vishnu Sakaram Nagarkar v. 
Krishna Rao’ Valha I. L. R., 11 B, 162; Anpurna Bars case 
I.L. R., 1 B, 162. In Upendra Bhatta v. Ranganatha Bhatta, 
3 M, L. J. R., 229, the plea of jurisdiction | was for the first time 
allowed in revision. 


The decisions in I. L. R., 13 M. 25 and Velayudam y. Arunachela 
I. L. R., 18 M, 273 Doi appear to be unsound, as they were 
merely cases of suits instituted in Courts of higher grade than 
those in which they should ordinarily be instituted. Such cases 
have been held to be merely cases of irregular exercise of jurisdic- 
tion—Nidhi Lal v. Mazhar Husain, I. L. R. 7 A, 230; Russick 
Chunder Mohunt v. Ram Lall Shaah, 22 W.R. 301; Safeoollah 
Sircar v. Begum Bibi, 25 W. R. 219; Joy Kishen Dass . Jarahell, v. 
24 W. R. 137; Masaoolah Khan v. Ram Lall, Agurwaltah I. L. R., 
60.6; Matra Mondal v. Hart Mohun Mullick, I. L, R., 17 0. 155. 


On the other hand in cases where the Court had general juris- 
diction over the subject matter though the exercise of that jurisdic- 
tion in the particular case was irregular, the doctrine of waiver or 
consent was applied and objections to jurisdiction were disallowed 
_ when raised ata late stage—See Sadasiva Pillai v. Ramalinga 
Pillai, 15, B.. L. R. 383 (P. CO); Sunkumani v. Ikoran, I. L. R., 18 
M, 211 ; Suresh Chunder Maitra v. Kristo Rangini Dasi, I. L. R., 
20 C, 249; Hurish Chunder Roy v. Poorna Soondareé Debee, 18 W. R. 
36; Tilak Raj Singh v. Chakar Dhari Singh, I. L. R., 15'A. 119. 
In this connection we might refer to the Suits Valuation Act 7 of 1887 
S. 11, which proceeds upon the view that objections to jurisdiction 
on the ground of an improper or erroneous calculation of the juris- 
dictional value of a suit or proceeding are merely cases of irregu- 
larity and are formal and technical in their nature and that such 
objections shall be considered waived unless raised and pressed at 
every stage of the case; Krishnasami v. Kanaka Saba, L. L. Ri 
14 M. 183, ; l 


Again in cases where the act or thing required by the statute 
is a condition precedent to the jurisdiction ofthe tribunal, non- 
compliance cannot be dispensed with and if the condition is absent, 
the jurisdiction fails—See Maxwell on Statutes, p. 473. In such 
cases, ib is the duty of the Court to give effect to objections to 
jurisdiction at any stage. Thus in Sayad Nyamtula v. Nana Valad 
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Faridsha, I. L. R., 13 B. 424, an objection to the suit on the 
ground of want of a proper certificate which under S. 47 of 
Act 17 of 1879 is a condition precedent to the exercise of juris- 
diction, was entertained though taken for the first time in second 
appeal, In Wali-ul-l& v. Ghulam Ali, I. L. R, 1 A. 535, an 
objection to an award on the ground of the incompetency of the 
arbitrators to administer an oath of the nature mentioned in S. 8 
of the Oaths Act was allowed to prevail when taken for the first 
time on appeal. The decision however seems to be questionable 
in view of the provisions of 8. 13 which views such defects as 
being in the nature of irregularities. 

Again the existence of a cause of action is an essential pre- 
requisite to the exercise of any jurisdiction on the part of a Court. 
Accordingly objections of want of a cause of action have been 
entertained even when taken for the first time in second appeal, and 
the Courts have felt bound to notice such objections—See Jan Ali 
v. Khondkar Abdoor Ruhman, 14 W. R. 420; S. C. 6 B. L. R. 154; 
Lachman Prasad v. Bahadur Singh, I. L. R., 2 A. 884; Parbhati 
Charan Mukopaddya v. Kali Nath Mukopaddya, 6 B. L. R. Appx. 73. 
Want of a cause of action might also arise from the absence of 
certain facts which are necessary to give a complete cause of action 
—to complete the right to sue. For instance in actions in ejectment 
by a landlord against his tenant, there can be no legal termination of 
the tenancy without a proper notice to quit, and hence no right to 
sue. In such cases the plea of want of proper notice to quit has 
been allowed when raised for the first time in second appeal.—See 
Abdulla v. Subbarayyar, I. L. R., 2 M, 246; Subba v. Nagappa, 
I. L. R., 12 M. 353; Vithu v. Dhondi I. L. R., 15 B, 407; Haji Sayad 
v. Venkata, I. L. R., 15 B, 415; Dodhu v. Madhavarao N arayan 
Gadre, I. L R., 11 B. 110. On the same principle the plea of want 
of notice of Kn of rent as reguired by some local law, was 
allowed for the first time in second appeal. ” Tekull Beldar v. 
Ram Kisten Lall, 15 °W., R. 71. But where want of a proper 
notice. of enhancement of rent was considered as constituting 
only an irregularity not interfering with theright of suit, objections 
on that ground were disallowed when taken at a late stage—See 
Sree Gopal Mullick v. Dwarkanath Sein, 15 W.R. 520 ; Shama 
Soondaree Debia v. Degumburee Debia, 21 W.R, 868; Woomachurn 
Dutt v. Groshchunder Bose 17 W. R. 32; Ram Ruthun Ghose v, 
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Prosunno Nath Bhutta Charjee, 21 W, R. 203. Again in Mahammad 
Ismal v. Uhetter Singh, I. L. R., 4 A. 69, it was held by a Full Bench 
of the Allahabad High Court that the plea of res judicata ought to be 
entertained whenever raised and that even if such a pleais not raised 
by the parties the Court itself must take judicial notice of such 
objections. See also the observations of Justice Mahmood in Rame- 
- shur Singh Sheodin Singh, I. L. R., L3 A. at p. 522. 


So far we have been noticing cases where there have been con- 
sidered objections to jurisdiction either on the ground of its mhe- 
rent absence oron the ground of the absence of conditions which are 
essential to the jurisdiction being exercised. We shall now pass to 
cases in which objections were taken on other grounds of law. Thus 
objections of illegality on the ground of want of registration have 
“been allowed for the first time even in second appeal—see S ambayya 
v. Gangayya, I. L. R,, 18 M. 308 at p. 312; Basawa v. Kalkapa, 
I. L. R.,2 B. 489; Gomatool Fatima v. Ghunnoo Singh, 19 W. R., 
22, In India the Registration Act is based upon public policy and 
objections founded upon its provisions must be given effect to at any 
stage so far as immoveable property is concerned. Even an admis- 
sion of an unregistered document has been held to be ineffectual as 
against the invalidating consequences of the, Registration Law, see 
Burjorji Cursetjt Panthakiv. Mancherji Kuverji, 1. L. R., 5 B. 148. 
In Raja Har Narain Singh v. Chandhrain Bhagwant ae I. L.R; 
13 A. 800, the Privy Council allowed an objection of law for the 
first time raised before them that an award was invalid under 
sections 508 and 521 of the Code of Civil Procedure to prevail. 


But objections as to defects which in the eye of law are 
mere irregularities not involving any nullifying consequences and 
objections of a formal kind are not allowed to be raised at a late 
stage and are treated as waived if not taken at the earliest possible 
opportunity. Thus objections as to non-joinder of parties were © 
disallowed when not raised at the proper time—Dhurm Das Pandey 

vy. Mussamat Shama Sundari Debia, 3 M. I. A., 229; Shirekuli 
Timapa Hegade v. Ajjibal Narashinv Hegade, I. L. R., 15 B. 297; 
Modin Kutti v. Krishnan, I. L. R., 10 M, 326; Pinatas V. 
Krishna, I. L. R.,14 M. 498 ; Also KAA on the ground of mis- 
joinder of parties are disallowed when not taken at the earliest stage, 
see Fairkapa v. Rudrapa, I. L. R., 16 B. 119. Indeed § 34 of 
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the Code of Civil Procedure expressly enacts objections as to non- 
joinder or mis-joinder of parties shall be taken to have been waived if 
not raised atthe earliest possible opportunity. So also objections 
as to mis-joinder of causes of action have been overruled when 
raised ata late stag&—Dhondiba Krishnaji Patel v. Ramachendra 
Bhagvat, I. L. R., 5 B, 554; Maula v. Gulzar Singh, I, L.R. 16 A, 180. 
Tarinee Churn Ghose v. Hunsman Jah, 20 W.R., 240, and Nujmoodeen 
Ahmed v. Beebee Suloorun,11 W.R., 45, Ram Dyal Duttv. Ram Doolal 
Dev 11 W. R., 273. So also objections to the suit on the ground 
of institution in the name of wrong persons were disallowed when 
such mis-description had not misled the parties and when the 
objections were taken late. Thus in President of the Talug Board 
Swagangah v. Narayan,I. L.. R., 16 M. 317 an, objection as to mis- 
description with reference to section 27 of the Madras Local Boards 
Act; in Jugganath Pershad Dutt v. Hogg, an objection to the 
frame of the suit as not being in the name of the owner but in 
the name of the receiver who acted for him; in Subramanya 
Pandya Chocka Talavar v. Siva Subramanya Pillai, I. L. R., 17 
M. 316, an objection that because a mother that acted as the guar- 
dian of her minor sons was not described as such, the proceedings 
were illegal—all these objections were overruled on the above-prin- 
ciple. 


Again objections to a mere declaratory suit under the-proviso 
to section 42 of the Specific Relief Act 1 of 1877 are also discour- 
aged when taken late. The proviso is merely regarded in the nature 
of a provision the breach of which is not fatal. See Maganlal 
Purushottam v. Govindlal Naginduss I. L. R., 15 B, 697; Ram 
Kanaye Chuckerbutty v. Prosunnuo Coomar Sein, 13 W. R. , 176 ; 
Sarasutt v. Mannu, I. L. R., 2 A. 134; But having regard to the 
mandatory and prohibitory nature of the wording of the proviso to 
section 42, it may be doubted whether it does not absolutely pro- 
hibit the court from exercising its jurisdiction. See Maxwell on 
statutes chapter 12, section 3: Wilberforce on Statute Law chapter 
4. See also the observations of Edge C.J., at p. 517 and of 
Mahmood J.; at pp. 521 and 522 in the case of Rameshur Singh v, 
Sheodin Singh, I. L. R., 12 A. 510 F. BJ); Fakirchand Audikari v. 
Anunda Chunder Bhatta Charji, I. L. R., 14 C. 586. 


Again in cases where there is a cause of action as against 
the defendants but the plaintiff may not be the proper person or 
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may for some reason or other be incompetent to utilize for himself 
that cause of action, an objection as to plaintiff’s competency to sue 
will be overruled if.not raised at the earliest stage. Thusin Buddun 
Sahu v. Ramperiab Sahu, 25 W. R, 511, an objection to a partner’s 
rigkt to sue under section 242 of the Contratt Act; in Surendra- 
nath Roy v. Rughoobur Dyal Awustee, 15 W. R. 392, an objection as 
to the competency of an agent to sue; in Periyasami v. Salukai 
Tevar, 8 M. H. ©. R. 157, an objection as to plaintiff’s competency 
to sue ; were not permitted to be raised for the first time on appeal. 


Again where the law requires the issue of notice of an ikan 
action to certain public officers or public bodies, it is held that 
objections on the ground of want of notice are liable to waiver and 
will be overruled if not raised in time. Thusin Narain Deen Tewa- 
ree v. Rajah Ram Dass, 8 W. R. 425, an objection that no notice 
was given as required by section 42 of the Police Act V of 1861 ; 
in the case of The Municipal Committee of Moradabad v. Chattri 
Singh, 1 A. 269, the plea that no notice was given as required by 
section 48 of Act (Local) 15 of 1873; were disallowed as too late. 


Again objections on the ground of limitation are also not allowed 
if not taken before the court itself the resort to which is said to have 
been barred by limitation. Section 4 of the Limitation Act 15 of 
1877 has been construed as making it obligatory upon a court to 
notice the objection of limitation only so far as it applies to the 
proceeding taken, before itself Ahmad Ali v. Waris Hussain, 
T.U.R., 15 A. 123. Soin the case of Shivapa v. Dod Nagaya, 1.L.R., 
11 B. 114 a plea of limitation as to the suit in the court of first 
instance ; and in the cases of Ahmad Ali v. Waris Husain, I.L.R., 
16 A. 123, and of Ram Kishen Upadhia v. Dipa Upadhia, 53 A. 580, 
a plea of limitation as to the appeal in the first appellate court: 
were disallowed as too late when raised for the first time in second 
appeal. But having regard to illustration (a) of S. 4, the above 
decisions seem to be of questionable authority. Illustration (a) 
points to a case where the appellate court is required to discuss not 
a barred appeal but a barred suit; even though the’ defence of 
limitation to the suit was not taken by the defendant in the court 
below and even though the court helow overlooked the point 
Mr. Mitra states at p. 79 of his Lectures on Limitation 2nd Ed 
“A court of Regular appeal may or may not allow new evidence to 
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be taken on the question of Limitation but if' it finds the necessary 
facts it is bound to dismiss the suit as barred .... These 
remarks apply also to second or special appeals, provided the fact 
on which the question of limitation depends are admitted or found 
by the lower court” See alSo Narasu v. Krishna 1 M, H. C. R., 358 
Saravathi v. Pauchaw vasetti 8 M. H, C. R., 258, Manasabchand 
v. The Benyal Government 4 M, I. A., 466 at 508; Imam Bindi v. 
Hargovind Ghose 4 M, L: A. 413. Indeed the view has been main- 
tained that this obligation on the part of the court must be given 
effect to, even though the parties might expressly abandon the 
plea of Limitation or might even be willing to confess judgment 
see Bhawani v. Bisheshwar I. L. R., 8 A, 846; Debnarain v. Iehan 
I2 C. L. R., 153. 


Again objections to the decrees. of the Lower courts on the 
ground that the court of first instance refused to examine witnesses 
were disallowed when not raised in time; Osmun Singh v. Chum- 
nmu Mahtoon, 15 W. R. 87; Gulam v. Badrudin, 13 B. 336; Baboo 
Issur Chunder Chuckerbutty v. Babu Petumber Chatierjee. 12 W. R. 
363. The defects were treated as mere Irregularities hable to 
waiver if not objected to in time. 


So also objections as to the admissibility of documents or other 
evidence will not be attended to unless such objections were made 
‘at the time of the reception of the evidence and insisted upon 
throughout—see Chimnaji Govind Godbole v. Dinkar Dhondeu God- 
bole, 1. L. R., 11 B. 320; Mukdoo Mimissa v. Nokhy Singh, 24 W. R. 
296; Protap Chunder Borooah v. The Collector of Gowalparah, 
22 W. R. 216; Joykishen M ookerjee v. Rajkishen Mookerjee, 12 
W. R. 315. 


Even in the case of an nnstamped promissory note erroneously 
treated as a bond and admitted in evidence on payment of penalty, 
the same view was held by a Full Bench of the Bombay High Court 
in spite of the stringent provisions of section 34, proviso III of the 
Stamp Act—see Devchand v. Hirachand Kamaryji, I. L. R., 13 B, 449. - 


Again in Shaikh Dall iiahomed v. Sheikh Peer Nuzur, 18 W. 
R. 112, an objection that the depositions of the witnesses were not 
taken in the manner prescribed by the Code of Civil Procedure but 
only notes of the evidence was not heard when first raised in special 
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appeal, the court treating the defect as constituting a mere irregu- 
larity. So also'an objection as to the competency of a Hindu mother 
to act as guardian of her son was not noticed as it was not pleaded 
at the proper time—Kool Chunder Surmah v; Ramjoy Surmona, 10 


W. R., 8. 


So also an objection to the validity of an'attachment on the 
ground of non-compliance with the requirements of B. 289 of Act 
8 of 1859 was not entertained by the Privy Council when raised for 
the first time before their Lordships—Ramkrishna Doss Surrow]1 v. 
Surfunissah Begum I. L. R. 6 C. 129. . 

It need hardly be added after the above discussion that 
objections of law will be disallowed, even when there is the 
slightest possibility of their admitting of an explanation upon 
facts in case the objections were raised in the court of first instance. 
It may be that upon the existing materials on record such objections 
of law may uot admit of a satisfactory reply, but if there is the 
slightest likelihood of their being answered upon other conceivable 
facts, then the objections will not be allowed to prevail if not taken 
at the earliest stage of the case. See Council of the Borough of 
Randwick v. Australian Cities Investment Cor ‘poration L. R. 1898, 
A. C., at p. 325 (P. C.) It was upon this ground that a plea of 
merger in Rushton v. Atkinson, 10 W.R. 485 was disallowed when 
taken for the first time in.special appeal. On the same principle 
the view that objections to limitation when they may involve the 
taking of fresh evideice in reply to the facts upon which such 
pleas are based, ought to be disallowed when taken late may be 
supported. Narasu Reddi v. Krishna Padayathi 3 M, H, C. R., at 
[f taken at the earliest stage such objections may in all probability 
have been met by proof of acknowledgments or paymentsof interest. 


Nor will a party be allowed under the pretext of a pure 
objection of law to set up in second appeal a new right differ- 
ing in kind from that asserted throughout the trial Ragha- 
va v. Shivayogapa, 18 B, 679. Buta pure objection of law will be 
entertained even in second appeal when its effect may be to vary 
the extent of the right claimed but not to vary the right set up. 
in kind, Nagesh v. Gururao, I. L. R, 17 Bom. 303. 


The principle laid down by the Privy Council that there is a 
primary duty on the part of the court itself to take notice of objec- 
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tions relating to invalidating illegalities is a very wholesome prin- 
ciple highly conducive to the development of law. Upon this 
principle it will be wrong on the part of a court to decline to notice 
objections relating to illegalities, on the ground that they were not 
pressed or taken in the courts below or for any other like reason. 
Any inattention to this primary duty on the part of the court is cal- 
culated to retard the progress of law. We may conclude this article 
with the following observations of Mr. Justice Paul in the case already 
referred to—Jan Ali v. Khondkar Abdoor Ruhman, 14 W. R. 420; 
S. C, 6 B. L. R., 154. “Speaking for myself I do not think it 
makes any difference that this ground (want of a cause of action) 
is taken for the first time in this court. ... . I do not consider 
its being entertained can lead to injustice. It would rather be 
doing justice to the parties to entertain it; for if the plaintiff had 
no cause of action he had no right to harass the defendant by 
bringing him into court. But if I am to hold that a man is bound 
hand and foot because he through his pleaders did not take a 
ground fatal to the suit in the court below, it would follow that the 
legal merits of a cause would be circumscribed and limited by the 
learning and experience of practitioners in the Lower Courts and 
would not be susceptible of fuller development and better and more 
exhaustive treatment at the hands of practitioners of superior in- 
telligence and learning who exercise their profession in a higher 
legal form and before a superior judicial tribunal to which resort 
is permitted to suitors by the laws of special appeal. Further if 
the argument pressed by the respondent be of any value it would 
also follow that the superior court would be bound to confirm judg- 
ments or decrees erroneous in law on the very face, to pass decrees 
on causes of action which have no legal existence and in short to 
do other acts of injustice too numerous to specify. I therefore 
hold that... .. such an objection or ground may be taken aud 
entertained at any time at which a suit has vitality and before it 
has passed its last stage of review and the functions of the conrt 
regarding it have ceased. I further say that if any objection of 
the kind adverted to above is overlooked by the counsel of the 
parties, it will be the duty of the court to consider it.” 


M. K. VAIDYANATHA IYER. 
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INTERPRETATION OF STATUTES. 


In Administrator-General of Bengal v. Prem Lall Mullick, 1895, 
L. R., 22 I. A., 107, the Privy Council held that Proceedings of the 
Indian Legislature cannot be resorted to as.a legitimate aid to the 
construction of the Actin which they result, and that the positive 
enactments of a statute cannot be qualified or neutralized by indi- | 
cations of the Legislature gathered from previous legislation upon 
the same subject. ‘This case strikes at the root of a practice which 
has, within the last 10 or 15 years, grown up in the several High 
Courts (and crystallized into settled caious of construction of 
Indian Acts at least in the Calcutta, Bombay and Madras Courts), 
of referring to Reports and Proceedings, and also to previous legis- 
lation, in order to discover the intention of the Legislature, as to 
the scope of a law or the signification of a word or clause, when the 
Act itself is not clear upon the point. 


It will be now advisable to discover what were the sources of 
this principle of construction adopted by the conrts, the extent of 
the practice, its foundation, and how far the decision of the Privy 
Council has interfered with it. 


The sources resorted to tor the purpose of throwing light upon 
the intention of the Legislature were (1) Reports of the Indian Law 
Commissioners, (2) Reports of select Committees of the Legislative 
Council, (3) Proceedings or Abstract of proceedings of the Legislative 
Council, (4) Statements of objects and reasons, (5) Draft stages of a 
Bill and (6) Pre-existing legislation. 


(1) Reports of the Indian Law Commissioners. The practice 
of referring to the Reports of the Indian Law Commissioners, 
especially on the Penal Code, had been prevalent for a long 
time in all the High Courts. Thus it was admitted by the 
Bombay High Court in Shaik Moosa v. Shaik Essa 1884, 1. L. R., 
8, B. 241, adopting the view of Lord Westbury in In re Mew 
1892, 31 L. J., Bank-cy 87, (where reference was made by the Lord 
Chancellor to a Report of the Commissioners on Bankruptcy 
Law), that Reports of Law Commissioners could be referred to 
in aiding the construction of an Act or Statute. So in Queen- 
Empress v. Ghulet, 1884, I. L. R., 7 A. 44, decided by Duthoit-and 
Straight J. J., tho former without any apparent objection to the 
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course on the part of the latter, referred to note G to Report dated 
14th October 1837 of the Indian Law Commissioners, (Parl. Papers 
83rd August 1888 Indian Taw Commission 678), to para 180 of 
Report of 24th June 1847, and to para 154 of the second Report 
on the Penal Code (Parl. Papers 16th May. 1848 Indian Law Com- 
mission 330), to show that the English law of Perjury was expressly 
discarded by tle Commissioners in framing the Penal Code. it was 
expressly ruled by the Calcutta Court in Romesh Chunder Sanyal v. 
Hiru Mondal, 1890, L. L. R., 17 C. 852, that for the purpose of con- 
struing a section of an Act, and ascertaining the intention of the 
. Legislature, the Reports of the Indian Law Commissioners or of a 
select Committee appointed to consider a Bill may be referred to. 
The Court looked at note J. to chapter XV in the Report of the 
Indian Law Commissioners on the Penal Code of 1887 to show that 
“ object,” in 5, 295, referred to inanimate objects only. So far as 
the Allahabad High Court is concerned, the principle of construc- 
tion, adopted in Kadir Baksh v. Bhawani Prasad 1892, I. L. R., 
14 A. 145, of construing Acts exclusively with reference to itself, 
did indeed tend to make references to Reports of Indian Law Com- 
inissioners also objectionable in that Court, though it may be zaen- 
tioned that it did not expressly refer to such Reports, but only to 
those of a select Committees, and to Debates in Council, and that 
Straight J., who was a party to the decision, did not object to the 
reception of such Reports in Queen-Hmpress y. Ghulet 1884 1. L. R., 
7 A, 44. The doctrine in the other High Courts, however, continued 
unaffected. ‘The Privy Council case under consideration does not 
expressly vender reference to these Reports illegal, but such a 
course will, perhaps, also fall within the principle of exclusion 


there laid down.. 


(2) Reports of Select Committees of the Legislative Council. In 
the Calcutta High Court the rule of .construction by reference to 
Reports of Select Committees was established by express decisions. 
In Queen-Empress v. Kartick Chunder Das, 1887 I. L. R., 14 C. 721, 
728, a Full Bench resorted to the Report of the Select Committee 
on the Evidence Act (Gazette of India, 24th June 1871 pp. 235-242) 
and to the Draft Bill accompanying it, in the construction of S. 54 of 
the Evidence Act, and mentioned that such a course had been taken 
more than once in recent times. This case was adopted and followed 
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in Romesh Chunder Sanyal v. Hiru Mondal 1890, I. L. R., 17 C, 852,- 
and treated as settled law in Fadhu Jhala v. Gour Mohun Jhala 1892 . 
I. L. R., 19 C, 544 and Administrator-General v. Prem Lall Mullick, 
1894, 1. L. R., 21 C, 732. The case of Yesu Ramji Kalnath v. Bal- 
krishna 1891, I. L. R., 15 B, 583, shows that it had been afrequent 
practice there to refer to these Reports (per Sargent C. J., at p. 585), 
and in the casg the Court considered the last Report of the Special 
Committee on the Limitation Act of 1877, to interpret the meaning 
of “bona fide” in schedule II Article’ 134. The Madras High 
Court, similarly in Ramchandra Joishi v. Hazi Kassim, 18921. L. R., 
16 M, 207, quoted the Report of the Select Committee on Act VII . 
of 1888 (Gazette of India 10th March 1882 pt.” V. p. 30) to explain 
the object of the amendment of S. 562 of Act XIV of 1882. The 
Allahabad High Court on the contrary decided in Kadir Baksh v. 
Bhawani Prasad, supra, that it could not refer to such Reports in 
the construckion of the Statute, dissenting’ from the Calcutta cases 
supra. The Privy Council does not directly overrule these decisions 
as to this point, but that is its probable effect. It should however 
be remembered, in connection with their Lordships’ remarks'on 
p. 118, that these considerations are not wholly excluded, to adopt 
their language, even when clauses of an Act of the British Legisla- 
. ture are under construction. (Vide In re Mew supra, and Drun- 
mond v. Drummond L. R,,2Ch App 32 where a report of a Select 
Committee was referred to by Turner C. J). 

(8) “ Proceedings” or “ Abstract of Proceedings” of the 
Legislative Council, It was indeed ruled as early as 1862 by 
Sir M. Wolls, in Muddoosoaden Dey v. Bama Churn Mookerjee 1 
Hyde 100, that the meaning of an Act is to be gathered solely by 
reference to the Act itself, aud not to any Official Report of Pro- 
ceedings in the Legislative Council. But it afterwards became 
the practice of the Courts to refer to part at least of the ““ Proceed- 
ings” or the “ Abstract”. Thus (a) A speech of the Member in charge 
of a Bill (i) when moving for leave to bring it in was alluded 
to in Moothoora Kant Shaw v. I. Œ. S. N. Co., 1888, 1. L. R., 10C., 
166. Prinsep J., referred to the speech of Mr. Stephen when 
moving for leave to introduce a bill relating to carriers (supplement 
to Gazette of India May 4, 1872, vide Abstract of Proceedings, 1892, 
p. 320) to prove that the Carriers Act of 1867 was not intended to 
be affected by the Contract Act of 1872. (i) When introducing a 
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Bill. In the same case Priusep J., also quoted from Mr. Stephen’s 
speech, when introducing the Indian Contract Bill, to the same 
effect. In Fadhu Jhala v. Gour Mohun Jhala, 1892 I. L. R., 19 ©, 
544, this question was considered, and it was decided that, having 
regard to the authorities, it was established that a speech of a 
member introducing a Billand assigning its object and reasons 
could be looked at. Even Pigot J., who otherwise doubted the 
propriety of such a course was constrained to admit that the decided 
cases had settled the point (vide p. 560). (iii) When presenting 

Report of Select Committee on Bill or moving its consideration. In 
Yesu Ramji Kalnath v. Balkrishna 1891 I. L. R, 1p B, 580 
Sargent C. J., referred to the speech of Mr. Hobhouse, who pre- 
sented the Report on the Limitation Act of 1877 and moved its 
consideration. (Proceedings Vol. XVI p. 466). Giv.) When Bill is 
under Debate, It appears that a speech of the member in charge 
of a Bill made even during a debate in Committee,of the Council 
could be referred to. For in Fadhu Jhala v. Gour Mohun Shala, 
1892 I. L. R., 19 C, 544 Prinsep J., quoted a speech made in 
debate-by Mr. Peacock, when proposing an amendment (Proceed- 
ings of Legislative Council 1895 Vol. 5, Cols. 60, 61). But as to 
(b) Speeches of others upon a Bill, it was held by the Bombay High 
Court in Gopal Krishna Parachure v. Sakhojirav, 1894, L. L. R., 
18 B, 188, that for the purposes of construing an Act, the Debate 
on tbe Hill, when before the Council, is not to be referred to. To 
the same effect, on this point, also is Kadir Baksh v. Bhawam 
Frasad, 1892 I. L. R., 14 A, 145. The principle of this case is 
antagonistic to the practice of referring at all to any of the Proceed- 
ings of the Legislative Council. It isin accord entirely with the 
case mentioned above from | Hyde 100, and the decision of the 
Privy Council has given its fiat to the view taken in these two cases, 
in opposition to the Calcutta and Bombay rulings. But the view 
of the Privy Council itself is at variance with that of Lord Westbury 
in In re Mew, supra, where he read a speech made in the House of 
Commons by the member who introduced the Bankrupt Billof 1860. 


(4) Statement of Objects and Reasons. In 1888 when Moothoora 

“Kant Shaw v. I. G. S. N. Co., 1888 I. L. R., 10 Č, 166 was decid- 
ed, Prinsep J., considered it unusual to refer to Objects and 
- Reasons of a Bill, though his Lordship did in the case read an 
extract from the Legal Member’s speech containing the Objects 


234 THE MADRAS LAW JOURNAL. [ YOL. V. 


and Reasons. But by 1892, the practice of referring to the 
Statements of Objects and Reasons, as published in the Gazette 
of India, had acquired fixity. In Fadhu Jhala v. Gour Mohun 
Jhala, 1982 1. L. R., 19 C, 545, O’ Kinealy J., in dealing with the 
question, referred to the authorities, and came to the conclusion 
that it was noton a less firm basis in Bengal, than in Bombay where 
it was the settled practice. Pigot J., felt some doubt; but admitted he 
was bound by the authorities. ‘The other learned Judges referred 
to the Objects and Reasons of the Specific Relief Bill printed with 
the Draft Billin Gazette of India, December 11, 1874 part V. p. 258. 
The Calcutta Court followed these cases again in Administrator- 
General v. Prem Lall Mullick, 1894, I. L. R., 21 ©. 732. In the 
Bombay High Court Sargent C. J., in Shaik Moosa v. Shaik Essa 
1884 I. L. R., 8 B, 241, said it was the established practice of the 
Court, for many years, to refer to Objects and Reasons, and the 
Court then allowed Counsel to read them from the Gazette of India 
of 3rd July 1876. In the Allahabad High Court it was however 
held in 1892 in Kadir Baksh v. Bhawani Prasad 1892 I. L. R., 14 
A. 145 that, in construing a statute, the Court could not refer to 
the Objects and Reasons attached to a Bill. The case in the Privy 
Council is m its principle in accord with the Allahabad case. 


(5) Draft stages of a Bill. In Shavk Moosa v. Shaik Essa, 
1884 I. L. R., 8 B, 241 the Conrt held it could not however look 
at the various forms in which a Bill was brought before the Legisla- 
ture. However, the Courts have sometimes referred to and comp- 
ared Drafts of Bills with the Act, in which they resulted. Thus 
in Queen-Hnvpress v. Kartick Chunder Das, I. L. R, 14 C, 726, S. 22 
of the Draft Bill on Evidence after amendment by the Select Com- 
mittee was compared with S. 54 of the Act which ithad now become, 


(6) Pre-existing Legislation. Construction of Acts by refer- 
ence to, and comparison with, the previously existing law on the 
same subject, is a common practice of the Indian Courts. It 
was ruled by the Bombay High Court in Prabhakarbhat v. Vish- 
wambhar Landit, 1884, I. L. R., 8 B. 313, that the pre-existing 
state of law, as recognized by the tribunals, is one of the chief means 
of interpreting laws of Procedure as of other laws. Accordingly it 
held, that the practice of the Court under 8. 30 of Act VIII of 
1859, was intended to be continued after the passing of Act XIV 
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of 1882, S; 57. In Fahamidunnissa Begum v. Secretary of State, 
1886-1889, the High Court (I L. R., 14 ©. 67) as well as the 
Privy- Council itself, (I. L. R., 17 ©. 590) went fully into the 
earlier legislation to decide upon the proper construction of Act 
IX of 1847. -So in Queen-Hmpress v. Kartick Chunder Das, 1887 
I. L. R., 14 C, 721 the previous state of the law upon the question 
involved in 8. 54 of the Evidence Act, was considered by the 
Calcutta High Court though the Hvidence Act is a. Consolidating 
Act. In Administrator-General of Bengal v. Prem Lall Mullick, 
1895 I. L. R., 22 I, A, 107 Petheram C.J. referred to the course 
of legislation with reference to the creation of the office of the 
. Administrator-General of Bengal, in construing Act If of 1874, 
and held that the history of the passing of an Act and the 
intention of the Legislature in introducing it, though not admissible 
in England, have been in this country taken into consideration in 
construing Acts of the Legislature. And the Allahabad Full Bench 
similarly in Queen Empress v. Babu Lal, 1884 I. L. R., 6 A, 509 
considered the provisions of English Law, andthe repealed sections 
of the older Codes bearing upon Ss. 24 and 27 of Act I of 1872, 
The same Court again in Queen Empréss v. Ghulet, 1884 I. L. R., 
7 A 44 discussed at length the Jaw as to alternative charges as it 
existed in the various Presidencies in India prior to the Penal Code. 
S. 132 of the Evidence Act was construed in Queen v. (topal Das, 
188] I. L. R., 3 M 271, with reference to the previously existing 
state of the law on the point. The language of the Privy Council in 
the principal case does seem to accord with the opinion of Lord 
Halsbury in Bank of England v. Vagliavo Bros, 1891 A. ©, 107 at 
p. 120, that in construing Consolidating Acts the previous law on 
the point cannot at all be considered. But if the judgment of the 
Privy Council be taken as a whole, it does not support so sweeping 
a proposition. The gist of the decision on the point is contained in 
these words “ The respondent maintained this singular proposition, 
that in dealing with a consolidating statute, each enuctment must 
be traced to its original source, and when that is discovered, it must 
be construed according to the state of circumstances which ewisted 
when ib first became law. The proposition has neither reason nor 
authority to recommend it. The very object of consolidation is to 
. collect statute law bearing upon a particular subject and to bring 
“it down to date in order that ib may form a useful Code applicable 
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to the circumstances existing at the time when the Consolidating Act 
ts passed” p.116. The italicised words of the judgment show that 
all their Lordships meant was that in the case of a Consolidating Act, 
it must be construed not with reference to the circumstances exist- 
ing at the time of the preceding Acts, but in relation to those existing 
at the time of the Consolidating Act. It does not, therefore, except 
strictly to that extent, break in upon the rule of construction by 
reference to anterior legislation on the same subject. 


I shall now discuss the foundation of the canon of construction 
of acts by consideration of matters outside their provisions, and 
the propriety of such a course. And first with regard to reference 
to “Reports of Law Commissioners” or of ‘ Select Committees”, 
“ Proceedings” in Council and “Statements of Objects and 
Reasons. ”?” It is no doubt a principal canon of construction that 
the Legislature must be taken to have intended to mean what it 
has plainly expressed, and that when the word admits of but one 
meaning, a court is not at liberty to speculate on the intent, or to 
construe an act according to its own notion of the reasons supposed 
to have been the cause of enacting it (Muonshee Buzloor Raheem v. 
Shumsoomssa Begum, 8 W.R., P. ©. 812, Mohesh Chunder Doss v. 
Madhub Chunder Sirdar 18 W. R., 85, Queen Empress v. Balkrishna, 
I. L. R., 17 B, 577, 578). Where the act is clear, no reference to 
Reports, Proceedings or Statements is legitimate. ‘Chis principle 
has never been considered open to any doubt, even in the cases men- 
tioned in the previous pages: but when an act is not clear, but is 
vague, then it does not appear why the courts should not go be- 
yond the act to discover the intent of the legislature from external 
sources (provided of course the intention of the Legislature as a whole 
may be clearly gathered from such sources) as a legitimate auwiliary 
or aid m the construction of an Act. Inall the cases on the sub- 
ject, the Indian High Courts, when referring to these Reports, 
Proceedings and Statements, distinctly held that the Acts then 
under consideration did not clearly express the intention of the 
legislature, and limited the application of principle of reference to 
them to such cases, and further used these sources only as aids to 
assist iu the coustruction, without basing their decision upon them 
exclusively, and apart from the language of the act in question. 
They relied principally on the Act and used these documents merely 
in confirmation. It was in such a case of difficulty of tracing the 
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intent of the Legislature from the Act itself, and with the object 
of deriving assistance only, that Lord Westbury referred to the 
speech in the Commons on the Bankrupt Bill in In re mew which 
case was adopted in Bombay (vide 31 L. J. Bank-cy p. 88) In Shatk 
Moosa v. Shaik Essa, 1884 I. L. R., 8 B, 241 Sargent C. J. said the 
practice of referring to objects and reasons was only admissible 
“ina case in which that intent (of the Legislature) as appears 
from the. act itself appears doubtful” at p. 247, and it is quite 
evident from the report that counsel proposed to read the docu- 
ments, not as evidence, but as a guide to the construction of Act 
V of 188], and he was allowed to do so for that purpose. In 
Moothora Kant Shaw v. I. G. 8. N. Co., 1888 I. L, R., 10 C, 166 
the court first went into the construction of the Contract Act itself, 
and then referred, by way of corroboration, to the objects and 
reasons and to the proceedings ; so in Queen Empress v. Ghulet, 
1884 1. L. R., 7A, 44 Duthoit J. referred incidentally tothe Re- 
ports of the Indian Law Commissioners. In both these cases the 
court considered the point not clear from the act itself. In Queen 
Empress v. Kartick Chunder Das, 1887, I. L. R., 14 C, 721 the Full 
Bench said at p. 728 that the case was one of great difficulty and 
importance, and after pointing out that the scope of the section 
taken by itself was general, referred to, and adopted the Report 
of the Select Committee on the Evidence Bill. The meaning of 
the word “Object” in S. 295 I. P. C. was first discussed with 
reference to the section itself, in Romesh Ohunder Sanyal v. Hiru 
Mondal 1890, I. L. R., 17 C, 852, and the Report of the Law Com- 
missioners was treated as confirmatory of the conclusion the court 
had arrived at, upon the section, In Yesu Ramji Kalnath. v. Bal- 
krishna 18911. L. R., 15 B, 583, the Court said if was only in 
deciding difficult questions of construction that reference to 
Report of the special committee was permitted in practice, and 
it was obviously treated as important after consideration of the 
act itself; so in Ram Chandra Joisht v. Hazi Kassim 1892, I. L. R., 
16 M, 207, the Madras court first came to a conclusion upon 
Act VIII of 1888 itself, and then adverted to a Report of the 
Select Committee on it, the case being difficult, in support of their 
view. Again in Fadhu Jhala v. Gour Mohun Jhala 1892, I. L. R., 
19 O, 544, ib was admitted that it was only when there was 
any ambiguity or difficulty in the terms of an Act, that the 
i 4 
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court could properly consult the Proceedings in Council and the 
objects and reasons, and the members of the court who referred to 
these sources did so only to support a conclusion already arrived 
at upon the Act itself. The foundation or ground for admitting 
reference to such sources is that they are really formal reports or 
statements by responsible bodies or the legal member (S haik Moosa 
v. Shaik Essa 1884, T, L. R., 8 B, 241, per Sargent C. J., at p. 247) 
and that the interpreter of the law is put in the position in which 
the Legislature itself was placed (In re Mew. Per Lord Westbury 
at p. 87). The arguments against references to such sources are, 
first, that persons sometimes fail to express thémselves in the Act 
so as to carry out their intent; that of two members. who approve 
of a Bill, as drafted, neither may attach the same meaning to 
the wording of a Bill (per Edge O.J., in Kadir Baksh v. Bhawani 
Prasad 1892, I. L. R., 14 A, 145, at p. 150 and secondly, that 
in course of legislation, the objects and reasons are altogether 
lost sight of or abandoned, that different arguments are put for- 
ward, and the law ultimately passed bears only slight resemblance 
to the Bill on which it is based, and that it would be necessary 
to see whether any alteration took place between the time of 
Report or of debate and the passing of the Bill. These are grave 
objections, especially, as it has been held that proceedings in 
tlebates cannot be looked to, but they are obviated, in practice 
by the courts referring only to reports, speeches, objects and reasons 
when they are clearly adopted, in toto, without alteration by the 
whole Legislature, and where, “if the subject matter under con- 
sideration were the intention of the parties to an agreement, the 
evidence would be conclusive per O’Kinealy J. in Fadhu Jhala V, 
Gour Mohun Jhala 1892 I. L. R., 19 C, 544, at p. 569). In Moothoora 
Kant Shaw v. I. @. S. N. Co, 1883, I. L. R., 10 C, 166 Prinsep J, 
had these objections in mind, but found that the speech in question 
could safely be accepted as altogether in accordance with and 
corroborated by proceedings in council immediatoly after the 
passing of the Contract Act. The objects and reasons mentioned 
in Shatk Moosa v. Shaik Hssa 1884, I, L. R., 8:B, 241, were clearly 
adopted, in entirety, by the whole council and so the report of the 
commissioners alluded to in Queen Empress v, Ghulet 1884, I. L. R. 
7 A 44 and Romesh Chunder Sanyal v, Hiru Mondal 1890, I. L, R. 
17 C, 852. " 
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in Queen-Empress v. Kartick Chunder Das, 1887, I. L. R., 
14 C, 721, the court said at p. 729 “The Committee deputed 
to frame and to advise the Legislature upon the proposed code 
framed this section and advised its adoption to secure the result 
so -desired, and the Legislature being so advised, passed the 
section so framed.” The intentional omission of the words “bond 
fide from Art. 184, Sec. II, Act XV of 1877 spoken of in Yesu 
Ramji Kalnath v. Balkrishna was put pointedly to and adopted 
by the whole Council, and so the omission of certain words in 
Act VII of 1888, referred to in Ramchandra Joishi v. Hazi 
Kassim 1892, 1.L.R.,19 C, 544. The speech of Mr. Peacock, alluded 
to by l’rimsép, J. in Fadhú Jhêla v. Gour Mohun Jhala 1892, 
I. L. R., 19 C, 544, introducing his amendment, was adopted by 
the Council in its entirety, and O’Kinealy, J. said at p. 596, 
with reference to the remarks of Mr. Hobhouse, ‘It was in con- 
formity with this interpretation, that he introduced that section 
into 5.9 of Act I of 1877. This intent may be assumed to 
have been known to all the Members of the Council when the Bill 
was introduced and the section was passed as it stood in the Bill...... 
and as itis, it seems almost conclusive as to the intent of the members 
constituting the assembly as to the object of the Act.” The dictum 
of the Privy Council at p. 118 that “the same reasons which exclude 
these considerations when the clauses of an Act of the British 
Legislature are under construction are equally cogent in the case of 
an Indian statute,” are open to the remark that, even in England, 
the doctrine of reference to proceedings and reports are not entirely 
unknown, as In re Mew 31 L. J. Bank-cy 87, and Drummond v. 
Drummond, I. L, R., 2 Ch. Ap. 82, show. And further the pos- 
sibility of identity of views of the legal member introducing a Bill 
and of the rest of the Council is far greater in an assembly com- 
posed iike the Indian Council than in the British Legislature, 
composed of over a 1,000 persons, including the Lords. 


As regards the second matter of reference to pre-existing legis- 
lation to throw light upon the construction of later acts, the remarks 
of Lord Herschell at pp. 144, 145, in Bank of England v. Vagliano 
Brothers should be borne in mind as containing the rule as to the 
construction of consolidating Acts more clearly than that laid down 
in the Privy Council. ‘The proper course is in the first instance to 
 xamine the language of the statute, uninfluenced by considorations 
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as to the previous state of the law, and not to start with inquiring 
how the law previously stood, and then assuming that it was pro- 
bably intended to leave it unaltered, to see if the words of the enact- 
ment will bear an interpretation in conformity with this view. If 
however a provision is of doubtful import, such resort would be 
perfectly legitimate. Of course a construction of a consolidating Act 
of 1874 with reference to the state of circumstances existing at the 
time of its predecessor, without regarding the intermediate legislation | 
is obviously improper, for the Legislature must be taken to have had 
in view in the circumstances at the time of the subsequent Act 
including the intermediate legislation, but it does not follow that 
in no case can pre-existing legislation be referred to, to aid the 
construction of a later consolidating Act; asfor insta ice where the 
latter is not clear upon a particular point. In In re Mew, a con- 
solidating Act was construed with reference to circumstances exist- 
ing at the time of the earlier act, where, however, the circumstances 
had not changed (as it had in the Privy Council case), at the time 
of the latter Act. This case of the Administrator- General v. Prem 
Lall Mullick 1895, L. R, 22 1. A, 107 must be taker to imply only 
that when a later Act is clear and express, its meaning cannot be 
qualified by considerations of circumstances existing at the time 
of a prior Act, but not continuiag to the date of the subsequerit 
enactment. Itis not an authority for the proposition that refer- 
ence to previous legislation can never be made.* 


E. H. MONNIER. 


#See the observations of Herschell L. O., in the recent case of Brophy v. Attorney 
General of Manitoba (1895) A. 0, 216 “It may be that those who either framed or 
assented to the wording of that enactment were under the impression that its scope 
was wider and that it afforded protection greater then their Lordships held to þe 
the case. But such considerations cannot properly influence the judgment of those 
who have jndicially to interpret a statute. The question is not what may be sup- 
“ posed to have been intended, but what hag been said. More complete effect might 
in some cases be given to the intentions of the Legislaturo, if violence were done to 
the language in which their legislation has taken shape ; but such a course would 
on the whole be quite as likely to defeat as to further the object which was in' view. 
Whilst, however itis necessary to resist any temptation to deviate from sound rules 
of construction in the hope of more completely satisfying the intention of the legis- 
lature, it is quite legitimate when more than one constructionof a statute is possible 
to select that one which will best carry out what appears from the general scupe of 
the legislation and the surrounding circumstances to have been its intention.” ED. 
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NOTES OF INDIAN CASES. 


Ramasami Chetty «.Mangaikarasu Nachair, I, L, R., 18 M1138. 
Monies paid by a widow to her creditor were appropriated to. her personal 
debts and notin discharge of debts for which the estate was liable. The ; 
monies no doubt were the proceeds of sales of properties which formed part 
of the estate. The learned judges ( Muthuswami Iyer and Shephard JJ) 
held that as the creditor was aware of the fact that the monies were 
the proceeds of sale of. the corpus of the estate, he was bound to 
appropriate them towards the debts due to him which were recoverable 
out of the estate. The proper question appears to be whether the rever- 
sioner can follow the money into the hands of the creditor. If the money 
formed part of the husband’s estate, the reversioner would be entitled to 
follow it into the hands of any person holding it wrongfully. And if the 
appropriation for the personal debt of the widow was wrongful, the 
reversioner can treat the creditor as holding the monies wrongfully and 
can sot them off against the rightful claim of the creditors against the 
estate. Were the monies then which were paid over to the creditor 
part of the husband’s estate ? If the sale of the jewels or other property 
of the husband was rightful, the monies would be impressed with the 
character of the husband’s estate and the reversioner could challenge 
their payment over to a person not entitled to receive them or for a pur- 
pose not binding on the estate. If, on the other hand, the sale was wrong- 
ful as in excess of the.widow’s powers, the reversioner is entitled to pur- 
sue the property sold in the hands ot the purchaser, but cannot treat the 
money as part of the hushand’s estate to ba pursued in the hands of any 
person who may receive it unlawfully from the widow. In this view of 
the sale, the money appropriated towards the personal debt, cannot 
properly go in reduction of the claim against the estate. ` 


Seeta Patta Mahadevi v. Suryudamma, I. L. R.,18 M. 128. We 
would draw the attention of the profession to the decision in this case. 
It seems rather hard lines at first sight that costs should be refused to 
the successful party who has taken the necessary steps to prove the 
issues settled in the case, but we think that when an objection fatal to 
the suit, on which the suit was actually dismissed, was not raised at all 
by the successful party, itis only fair that his costs in preparing himself 
to prove the other issues which were unnecessary, should not be saddled 
upon the unsuccessful party. 


Subbarayudu v. Adinarayudu, I. L. R., 18 M, 134 It does not 
appear from the report whether the claim was for a partnership debt 
or not. The mere fact that there was a decree against partners which 
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was satisfied by one of them, does not settle the question whether con- 
tribution can be claimed. Lindley says in his book on Partnership at 
page 566 “the decisions did not go the length of allowing one partner 
who had been compelled to pay the whole of a partnership’s debt to sue 
his co-partners at law for contribution in tho absence of special circum- 
' stances. If the decree-debt in the case under notice was no partnership 
debt there could be no doubt about the suit for contribution. If it was 
a partnership debt then the indemnity clause referred to in the head- ` 
note would have a material bearing in determining whether a suit for 
contribution would lie. 


Minakshi Sundram Pillai v. Ayyathorai, I. L. R., 18 M, 136, 
This is an action for malicious prosecution against a police officer who | 
did not merely act in his official capacity but was the actual prosecutor 
The case is a somewhat novel one, but the learned judges were unable to 
distinguish it on principle from actions for malicious prosecution azainst 
other individuals. When there is actual malice, coupled with want of 
reasonable and probable cause, we cannot regard it as a hardship to the 
police officer to be sued for damages. 


SUMMARY OF RECENT CASES. 


Robb v. Green, 1895, II, Q. B., 1, (per Hawkins, J.). The plaintiff 
was a dealer in live game and eggs; the chief part of the business con- 
sisted in procuring eggs, andin hatching, rearing, and selling game 
birds. The defendant was for some time the manager of the plaintiff's 
farm. Whilst in such service, the defendant clandestinely and without 
his master’s knowledge or authority took a list of the names and 
‘addresses of the plaintifs customers and other game-keepers, whose 
names and addresses were comprised in the plaintiff's order-book. Somo- 
time after, the defendant left the plaintiff’s service, set up a similar 
business for himself, and with the help of the list that he had prepared 
while in service solicited his master’s customers to give their custom to 
him. The plaintiff sued the defendant for an injunction and for dam- 
ages. Hawkins, J., after reviewing the more important decisions on the 
subject :— 

Held that it was an implied term of the contract of service between 
master and servant that any confidential information connected with the 
business, obtained by the servant whilst in service, ought not to be used 
by him after leaving service, to the detriment of his master and grant- 
ed an iujunction to the plaintiff to the effect that the defendant was to 
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deliver up the list of names and addresses and any copies of such list 
that he may have made in order that they might be destroyed, and that 
the defendant be restrained from making any use of the information 
obtained by him by copying or extracting such names and addresses, 
He also decreed dumaggs to the plaintiff. 


Flood v. Jackson, 1895, IT, Q. B., 21. Any malicious disturbance 
of another in his calling or business causing him damage is an action- 
able wrong, whether it operates, by creating a breach of an existing con_ 
tract, or by depriving him of his actual and existing employment or of 
the future employment which he would otherwise have had. 


The plaintiffs were shipwrights employed by the day, by a firm of 
ship-repairers, in the repair of the woodwork of a certain ship. Some 
iron-workers, who were members of a trade union, were also employed 
there in iron works. The latter refused to work on the iron works so 
long as the plaintiffs continued to be in the ship alleging as their ground 
that the plaintiffs had in some other yard worked as iron-workers. The 
. district delegate of the trade union was called in by the iron-workers to 
intercede on their behalf, and he nformed the employers that the iron- 
workers would strike work, unless the plaintiffs were discharged that 
day. In consequence of this threat the plaintiffs were discharged. They 
then brought an action against the district delegate for having, in sub- 
stance, maliciously and with intent to injure the plaintiffs, procured the 
plaintiffs’ employers to discharge them from their employment and pro- 
mise not to employ them again. The jury found that the defendant 
acted maliciously, and that the plaintiffs had been injured thereby. The 
court of appeal as well as the court of first instance following 
Temperton v. Russell (1898, I. Q. B., 715) held that they were bound by 
authority and that the action was maintainable. 


This case is one of great importance, as it establishes a new excep- 
tion to the general rule of English Law that an act which may be law- 
fully done to the injury of another, is ‘not made unlawful if done with 
malice, and cannot give aright of action if injury ensues; one would 
like to see the point finally decided by the House of Lords. 


O'Neil v. Armstrong Mitchell and Co., 1895, II., Q. B. 70. The 
defendants built for the Japanese Government a torpedo boat and gave 
charge of it to R. S. as agent for the said Government, to navigate the 
vessel safely from the Tyne to Yokohama. For the voyage the Captain 
engaged acrew, of whom the plaintiff was one. The plaintiff was en- 
gaged for a fixed sum of 30£ for the whole voyage, of which 8£ was to 
be paid immediately and the remainder on completion of the voyage, 
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When the -boat was on its voyage to J apun, war was declared between 
China and Japan, and on reaching Aden the vessel was boarded by the 
captain of a Queen’s ship who read the proclamation of neutrality under 
(33 and 34, Vic. c. 90). Thereupon the plaintiff with 6 others refused 
to continue the voyage and left the ship, anyi the Governor of Aden 
provided them with money for their passage home, The plaintiff then 
sued the defendants for 22£, the balance of the stipulated wages and 
10£ general damages for loss sustained by him by being obliged to leave 
the ship at a very inconvenient place. The defendants accepted respon- 
‘sibility to the plaintiff, to the extentto which R. S. was liable to the 
plaintiff, and the action proceeded as though R. S. was the defendant, 


Held by Lord Russell af Killowen, O. J. andCharles, J., that R. S. 
was responsible for the acts of his principal, the Japanese Government, 
in declaring war, that as a consequence of such declaration of war, the 
plaintiff would, by continuing the voyage, have exposed himself to 
greater risks than he contracted for, that he was therefore justified in 
abandoning the voyage and that he was entitled to the amount claimed 
by him though the voyage was not completed. 


Gwilliam v. Twist, 1895, II, Q. B.84,C. A. The defendant’s 
omnibus was being driven by his servant; on the way, and while the 
omnibus was within a quarter of a mile from the defendant’s yard, a 
policeman ordered the driver to discontinue driving, thinking that the 
driver was drunk. Thereupon the driver and the conductors of the 
carriage requested a friend of theirs who was passing ,by to drive the 
carriage home to the defendant's yard. That person while so driving 
home negligently ran over the plaintiff. 


Held, reversing the judgment of the Divisional Court (5, M. L. J., p. 
138) that as the defendant was within easy distance and could have been 
communicated with, there was no necessity for the driver to employ . 
another, and that consequently the defendant was not liable for the 
negligence of the person so employed. 


Quere :—Whether the doctrine of authority by reason of necessity’ . 
is not confined to certain well-known exceptional cases, such as those of 
the master of d ship or the acceptor of a bill of exchange for the honor 
of the drawyer. 


Neville v. Fine Arts and General Insurance Company, Ld. 
1895, II, Q. B., 156, C. A. The defendants, an incorporated company, 
were sued by the plaintiff for damages for defamation in respect of a 
statement, contained in a circular issued by the secretary of the com- ~ 
pany to their customers. The Judge had ruled that the occasion was 
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privileged and the jury found that there was no actual malice on the 
part of the defendant’s secretary, but that the statement made by him 
was in excess of the privilege :— 


Held, that as the occasion was privileged and there was no actual 
malice, the defendants were not liable. Where there is only an excessive 
statement having reference to the priveleged occasion, and which, there- 
fore, comes within it, the only way in which the excess is material is as 
being evidence of malice. 


Quere :—Whether in the case of the defendants, a corporation, the 
plea of privilege can be rebutted by proving actual malice in the mind 
of their servant. 


Brocklesby v. Temperance Building Society, 1895, A. C., 178 
Where a person has been entrusted with the possession of title deeds 
with au:hority to raise money upon them, the owner of the deeds cannot 
take advantage of any limitation in point of amount which he placed 
upon the authority to raise money as against a lender who had no notice 
of it, and who had advanced a larger loan than the authority warranted, . 
although the agent had obtained the loan by fraud and forgery, and the 
lender while advancing the loan made no enquiry. 


` Perry- Herrick v. Attwood, 2 De G. & J., 21, followed. 
The decision of the court of appeal, 1893, ITI, Ch. 130, affirmed. 


Wharton +. Masterman, 1895, A. ©. 186. Where there is no 
express trust declared of the income of a trust fund, it follows the 
destination of, and is an accretion to, the fund from which it is derived 
(unless there be words excluding that implication). The principle 

- enunciated in Saunders v. Vautier, 4, Beav. 115, is that where there is 
an absolute vested gift made payable at a future event, with direction 
to accumulate the income in the meantime, and pay it with the princi- 
pal, the court will not enforce the trust for accumulation, which is ex- 
clusively for the benefit of the donee, unless there is a clear indication 
of an intention on the part of the donor not only that his donee is not 
to have the enjoyment of the property given until the future event 
happens, but that some other person is to have that enjoyment,—or un- 
less the property is so clearly taken away from the donee up to the time 
when the event is to happen as to induce the court to hold that as to 
the previous rents and profits there has been no disposition. 


There is no distinction in this respect between gifts made to chari, 
‘ties and those made in favor of individual beneficiaries. 


j 


e) 


+ 
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Shenton v. Smith, 1895, A. C. 229. It would be interesting to 
know what the position of Government servants is; in this country, as 
regards their employment and dismissal by the Government. With 
respect to Colonial Governments, the Judicial Committee of the Privy 
Council have held in Shenton v. Smith, 1895, A. 0. 229, that, except in 
special cases where it is otherwise provided, servants of the Crown held 
their offices during the pleasure of the Crown; not by virtue of any 
special prerogative of the Crown, but because such are the terms of 
their engagement. If any public servant considers that he has been dis- 
missed unjustly, his remedy is not by a law-suit, but by an appeal of an 
official or political kind. “As for the Regulations of the Government 
prescribed for the appointment, conduct and dismissal of servants, they 
are mere directions given by the Crown to the Governments of Crown 
Colonies for general guidance and they do not constitute a contract be- 
tween the Crown and its servants. A Colonial Government is in-these 
respects on the samo footing as the Home Government. 


Forget v. Ostigny, 1895, A. C.,318. The plaintiff was employed 
by the defendant as his agent to make certain contracts of purchase 
: and sale of shares in various joint stock companies. When a purchase 
of shares was to be-made, the ‘defendant furnished the plaintiff with a 
small portion of the purchase money required, the rest being made up 
by the plaintiff himself who took delivery of the shares made up from 
the member of the Stock Exchange from whom they were purchased, 
and raised the requisite sum by means of loans from a bank, the shares 
serving as security. The plaintiff was entitled for his work to a remu. 
neration of + per cent. commission, on all such purchases. When the 
shares were sold they were redeemed from the bank and delivered to the 
purchaser. All these transactions were entered into at the instance and 
on behalf of the defendant. The defendant at no time took delivery of 
any of these shares and it was clear that his object was not investment 
but speculation. The action was brought by the plaintiff to recover 
the balance of commission due from the defendant in respect of these 
contracts ;— 

Held, that as each case of purchase and sale made by the plain- 
tiff was completed by delivery and payment, and as the remuneration of 
the plaintiff was not made to depend on any future uncertain event, the 
contract between him and the defendant, was not a gaming contract, 
though the object of the defendant in all these transactions was mere 
speculation, and that the plaintiff’s suit ought therefore to be decreed. 


Turner v. Green, 1895, II Ch. D. 205, Chitty, J. Mere silence as 
regards a material fact which the one party is not under an obligation 
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to disclose to the other cannot be a ground for recission or a defence to 
specific performance. 


The plaintiff had commenced an action against the defendant for an 
accourt and for a certaiù declaration and shortly after appearance had 
been entercd, he took out a summons for account, under the rules of tho 
Supreme Court 1883, Order XV. This summons came on for hearing 
before the chief clerk and was dismissed. The plaintiff’s solicitor who . 
knew this fact entered into a compromise of the action with the defend- 
ant and his country solicitors at Portsmouth who however were not 
aware of the dismissal of the summons. Neither did the plaintifi’s solici- 
tor inform them of the fact at the time of the compromise. Upon a 
summons taken out on behalf of the plaintiff for a stay of proceedings 
in terms of the compromise, the defendant declined to be bound by the 
cumpromise ana ajleged that had he known of the result of the proceed- 
ings before the chief clerk he would not have agreed to the compromise, 


Held that the plaintiff was under no obligation to disclose all ho 
knew and that the defendant was therefore bound by the terms of the 
settlement. Ellard v. Lord Llandaf, 1 Ball and B. 241, 12 R. R. 22. 
considered. 


Ram Narain Singh v. Babu Singh. The plaintiff in a civil suit 
offered to be bound by the statement which the defendant might make 
on oath holding the arm of his son. The defendant accepted the pro- 
posal, took the required oath, and made a statement which had the 
effect of defeating the plaintiff’s claim. When the defendant came into 
Court to take the oath, the plaintiff attempted to revoke his proposal 
but alleged no further reason than that he did not understand what he 
had intended and did not think the defendant would speak the truth. 


. Held that the form of oath above indicated ought not, having regard 
to S. 8 of Act No. X of 1873, to have been administered, but as it had 
been administered and was a form of oath especially binding upon 
Hindus, the statement made upon it should be accepted. 


Held also that when one party to a suit offers to be bound by the 
oath of the other party, and such other party accepts the proposal, the 
party so offering to be bound should not be allowed to revoke his pro- 
posal except upon the strongest possible grounds proved to the satis. 
faction of the Court to be genuine grounds for revoking the proposal 
Lekh Raj Singh v. Duthma Kuar, I. L, R., 4A. 302, referred to.—Alla- 
habad Weekly Notes. 
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€. Wilson v. M, Macauliffe. A director of a company, though he 
may occupy a fiduciary position with regard to the share-holders 
collectively,holds no such position with regards to individual share-holders 
‘Gilbert's case (L. R. 5, Ch. 559), and Gowers case (L. R. 6, Hq. 77) 
referred to.— Allahabad Weekly Notes. ° 


Nand Kishore Lal v. Ahmad Ata. A benamidar suing for the 
recovery of immoveable property on title can sue in his own name and 
when such a suit is instituted by a benamidar, it must be held to have been 
instituted with the consent and approval of the beneficiary, against 
whom .any.adverse decision on the title set up will take effect as a res 
judicata. Prosunno Coomar hoy Ohoudhry v, Gooroo Ohurn Sein (3 W.R, 
159) and Hari Gobind Ahdtkart v. Akhoy Kunnar Mozumdar, I. L. R., 
16 C. 364) dissented from. Fuzeelun Beebee v. Omdah Beebee (10 W. 
R. 469) and Meheroonissa Beebee v, Hur Churn Bose (10 W. R. 220) dis- 
tinguished. Gopeekrisht Gosain v. Ganga Persaud Gosain (6 Moo. 1 A. 53) 
explained. Ram Bhurosee Singh v. Bissesser Narain Singh (18 W. R. 
454). Gopi Nath Chobey v. Bhugwat Pershad (1. L. R. 10, C. 697) and 
Shangara v. Krishnan (I. L. R. 15, M. PAR referred to.—Allahabad 

Weekly Notes. 


MISCELLANEOUS. 


We beg to acknowledge with thanks the receipt of the following 
legal publications :— 


The Green Bag for August (in exchange). 

The Canadian Law Times for July and Kisusi (in exchange). 
The Brief for August (in exchange.) 

The Law Book News for August (in exchange.) 

The Educational Review for August 

The Indian Law Magazine for August (in exchange.) 


The Law Magazine and Review for August (an ewchange.) 


The Young Lawyer.—Itis said, “ Necessity knows no law,” Therein, 
perhaps, is the young lawyer a necessity. Anyhow the average commu- 
nity thinks him a necessity, and tolerates him for that flattering reason. 
_ They condone his existence in the hope that by a fruitful future he may 
retrieve a barren pee 
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They scarcely realize that somewhere between the dishevelled locks 
and cadaverons cheeks of the youthful lawyer, there already lurks some 
legal lore timidly waiting development. A child does not—unless, per- 
haps, a Bostonian—read Browning for his first lesson. No, he must, 
before anything else, péruse the numerous soliloquies written upon the 
“horse,” “rat,” “cat,” and other monosyllabic subjects that have crept 
into our primers. After he has fully comprehended that “ [his is a 
horse,” and its concomitant “ Is this a horse?” he may proceed to more 
complicated and perhaps interesting questions. 


So it is with the young lawyer. He must first learn “ This is law ” 
and its concomitant “Is this law” before he can fully grasp such a 
question as was put by an English Judge toa kind but feminine witness : 
“My good woman,” said the learned judge, “you must give an answer 
in the fewest possible words of which you are capable, to the plain and 
simple question whether, when you were crossing the street with the baby 
in your arm and the omnibus was coming down on the right side, and the 
cab on the left and the brougham was trying to pass the omnibus, you 
saw tho plaintiff between the brougham and the cab, or whether, and 
when you saw him at all, and whether or not near the brougham, cab, 
or omnibus, or either, or any two, and which of them respectively, or 
how it was.” 


No more entertaining spectacle can be witnessed than the typical 
young lawyer. The older men of the profession look upon him as a sort of 
masculine ingénue, and concoct all manner of ordeals to put him through. 
They forget the young lawyer does not need cremation to teach him 
‘five burns.” Their attitude towards him might approach in loco parentis 
had they a clearer recollection of their own hardships. However, the 
young lawyer is above the vale of tears, and deeds over to his old enemy 
respect and admiration—confessedly reserving, though, a rather large 

-defeasance clause. : 


In the young lawyer is all that fosters ambition—-pride, caution, 
and courage; though this trinity of parts he sometimes so unfortunately 
blends as to make their harmony broken. Pride he must have, for no 
one else admires him; caution he must have to realize this, and courage 
to meet it. If he have in him any metal besides brass, there is a sug- 
gestion of hope to be found in the words of an unrecognized poet who 
sang :— 

Tell me not there is no lot for lawyers, young and thin. 

To fill by strife in this dark life of politics and sin. 

With modesty he'll tread, you'll see bright meadows some fine day. 

Till he reach this lot where his ancestors rot in sympathetic clay. 
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So, kind reader, whether judge, advocate, or yourself an embryonic 
Justinian, look not with scorn upon the young lawyer, Rather help him 
on his way, that there may be fewer of us. 


Old judges smile with somewhat the same cordiality upon the 
. young lawyer that they bestow upon the prisoner. They are both being 
tried, to be sure, but is it not fair to believe one, as well as the other, 
innocent until proved guilty ? No, this would violate all precedent. Not 
a case can be found to support it. The young lawyer is always guilty— 
guilty beyond reasonable, or in fact, imaginable doubt. He has intruded 
where “ Angels fear to tread ”—and never do! And with the exception 
of a few shyly aimed blows at the omnipresent cuspidore he must make 
no attack, unless he would suffer annihilation. Let us imagine, though, 
for the moment that the young lawyer has risen ! His face wreathed ina 
sort of damnum absque injuria wrinkles! He has assumed the necessary 
frown supposed to accompany intelligence! What next? Does the judge 
lean forward with eager expectancy to catch the first word? N o, he tilts 
back with bored disinterestedness to think what train he’ll catch for his 
suburban home. 


But the jury watch him—poor fellow! Ina Mississippi case, we 
are told that “juries may use their eyes as well as their ears” What a 
silly dictum ! Those jurors’ eyes wouldn’t close by command of the whole 
United States Artillery. Every one of the twenty-four is riveted upon 
the young lawyer, as he starts speaking. The same cheerless stare that 
greeted onion weeds last week, the farmer jury now give the unripe 
advocate. And as these yeomen of the soil look upon the puerile nicety 
of the unsoiled, they inwardly chuckle, “I wander what he knows about 
it, enyhow.” 


Sometimes at the end of a long and hard-fought trial, the young 
attorney for the defence will have his eloquent plea extinguished by 
some such injudicious advice from Court to jury as the following: — 
“You will be left to determine between the demands of public justice 
and the defence of the prisoner at bar.” 


Most of the trials of the young lawyer are outside the Court-room, 
for—to take the lee-way of an obier dictum—is it not trying to him to 
have no trials? There is one class of these disappointed young men, 
however, that we do actually pity. It is made upof hard workers. Of 
poor young-men who isolated in barren and cheerless rooms, thumb’ 
their Blackstone from morn till eve faithful to their task, though dis- 
dained by an unsympathetic world. Despite the numerous jeers at him 
and jokes that have risen and set, this young lawyer will always be an 
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indigenous disfigurement of our “fair” country. And, even if he be 
never known except toa few kind Samaritans of the legal profession, 
some day when he has filled his “ lot,” others will offer him posthumous 
praise. But, though their words ring as gold, there still remains an 
alloy of injustice—The Green Bag. 


Hacetiae—Ma gistrate (to witness). Why didn’t you go to the help 
of the defendant in the fight ? 


Witness.—I didn’t know which one of them was going to be the 
defendant.—The Green Bag. 


A lawyer who makes a speciality of patent business, no matter 
just where his office is located, was called to the further West in 
a case involving a mortgage on a farm. The preliminary hearing 
was before an old-fashioned justice of the peace, who had no high regard 
for the ways of men from the city, At some point in the case the 
magistrate put in a few remarks, and the visiting lawyer collided with 
him, The discussion grew warm, and at last the magistrate forgetting 
his dignity and his position, became personal. 

“Who are you, any way?” he blurted out. 

“ Well” replied the lawyer, “I’m an attorney.” 


“ P’raps you are, but I never heard one talk like you do. What 
kind of a one are you P” 


“I’m a patent attorney.” 


The magistrate rubbed his chin for thought. “Well all I’ve got to 
say is,” he said slowly “that when the patent expires, I don’t believe 
you can ever get it renewed again—-The Green Bag. 


Philadelphia Ledger :—In a [Philadelphia] court recently, an illite- 
rate man and one who was well educated were convicted before a Solomon, 
who sentenced them to imprisonment together till the illiterate pri- 
soner should learn to read and write. They got out in three weeks, and 
now the latter can write sentences of his own.—American Law Review. 


Teras Siftings:—A small boy in an Austin, Texas, Sunday School 
was asked: “ Where do the wicked finally go?” “ They practice law a 
while and then go to the legislature,” was the reply of that observant 
youth.—Amerizan Law Review. 


Albany Law Journal:—A Dakota Schoolmarm sued three young men 
for breach of promise. Counsel for one of the defendants moved for a 
non-suit, on the ground that she was too promiscuous. The court 
seemed disposed to grant the motion, whereupon the plaintiff asked : 
“Judge, did you ever go out dack shooting?” His honor’s eyes lighted 
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up with the pride of a sportsman as he answered, “ Well I should say 
so! and many’s the time that I’ve brought down a dozen at a shot.” 
“I knew it” eagerly added the fair plaintiff. “That’s just the case 
with me, judge. ‘A flock of these fellows beseiged me and I winged- 
three of them.’ ‘The motion for nonsuit was denied.’—American Law 
Review. $ 


Can the Uuited States be sued for infringing a patent ? 


In the case of Schillinger v. United States, recently decided by the 
Supreme Court of the United States, it appeared that the United States 
granted to the plaintiff Schillinger a patent in the year 1870, for an 
alleged new and. useful improvement in concrete pavements ; that the 
patent was surrendered and a new one issued in 1871, based on amended 
specifications; that while the patent thus granted was in force, the 
United States acting through the Supervising Architect of its Capitol 
at Washington, constructed apavement composed of the patented article 
_ in the capitol grounds, without obtaining a license from the patentee or. 
` paying him a royalty there for, which privilege the United States 
knowingly obtained and still knowingly enjoys, without making any 
compensation to the plaintiff. On this state of facts the question for 
decision was whether the patentee could maintain an action against the 
United States in the Court of Claims to recover damages for the wrong- 
ful use of his patented invention. The court held that he could not, in 
an opinion written by Mr. Justice Brewer proceeding on the well-known 
ground that a Sovereign cannot be sued for any cause of action without . 
his own consent, and that Congress has not enacted any statute which 
confers upon the Court of Claims jurisdiction of action agairst the 
United States for mere torts though inflicted by one of its officers upon 
a citizen, while the officer is engaged in the line of his official duties. 
Mr. Justice Harlan writes a disSétiting opinion and Mr. Justice Shiras 
agrees in his dissent. The dissenting opinion proceeds upon the well 
known rule of common law, that the person injured by such a tort can 
waive the tort and sue for the reasonable value of the property taken from 
him, as upon an implied coniraci; that consequently the action may be 
regarded as an action proceeding ew contractu which would bring it with- 
in the statutory jurisdiction of the court of claims. The dissenting 
judges also place their dissent upon the ground that the Act of March 
8rd, 1887, gives the court of claims jurisdiction to hear and determine “ all 
claims founded upon the constitution of the United States,” and they 
make it perfectly clear that this claim is founded upon the constitution 
of the United States; since what the United States has taken from the 
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plaintiff is property, and since the constitution of the United States 
. prohibits the taking of private property for public use without just com- 
. pensation.— American Law Review. 


Statute of Limitations,—An interesting point, apparently a novel one 
in this country has arisen in the Pennsylvania Courts (Lewey v, Frick 
Coke Co., 31 Atl. Rep. 261). The defendant company mined coal under 
the plaintiff's land, inadvertently it would seem, though the report is 
not clear. For seven years the plaintif had no means of discovering 
the defendant’s act. The defendant in an action of trespass, set up the 
Statute of Limitation. The court, in its alternative capacity of court of 
equity, treated the action as though the plaintiff had brought a bill of 
account for coal taken; and declined to apply the Statute of Limitations 
on the ground that before a plaintiff has had reasonable means of dis- 
covering the existence of his cause of action, equity will not allow the 
Statute of Limitations ta operate as a bar to his suit. The court satisfac- 
torily distinguishes an underground trespass, with its exceptional char- 
acteristics, and its ¢ifficulty, often impossibility, of speedy discovery, 
from a surface trespass, where the owner of the close is held to know, 
constructively at least, of any Invasion of his boundaries. Some hesita- 
tion may be felt in admitting the propriety of allowing a bill of account 
for coal taken without more; or in accepting the broad rule here laid 
down as governing the courts of equity in applying the Statute of-Limita- 
tions. Yet English authority is in accord with the case on both points 
(Ecclesiastical Commissioners, v. N. E. R. Co.,4 Ch. Div. 845; Bainbridge, 
Law of Mines 311). Certainly the doctrine that equity will not apply 
the Statute of Limitations before the plaintiff has been guilty of laches 
appears sound on principle (Brooksbank v. Smith, 2 Y. & C. 58) and 
thoroughly sensible. The case is likely to be followed when the ques- 
tion arises in other jurisdictions, To be sure the court in the principal 
case attempts to lay down, as another reason for not applying the 
statute, that failure to disclose an inadvertent trespass is fraud ; but 
that position seems indefensible either on principle or authority (Dawes 
_v. Bagnall, 23 W. ©. 690)—Harvard Law Review. 


Oarriers.— Warranty of seaworthiness :—Held, that a carrier is liable 
for losses incurred on a shipment of cattle through shrinkage or fall in 
market value, resulting from delay occasioned by a breach of the war- 
ranty of seaworthiness, although such breach was due to a hidden defect 
in the propeller shaft of the vessel, not attributable to the carrier’ S 
negligence.—The Caledonia, 15 Sup. Ct. Rep. 537. 


This decision falls in line with the weight of authority and better 
opinion both in England and the United States, holding a shipowner 
6 i 
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responsible as an insurer as to latent defects in his vessel, unknown to 
him and not discoverable upon examination. 3 Kent's Comm 205. The 
strong dissenting opinion of three members of the court is based upon 
an alleged distinction between an injury caused directly by breach of 
the warranty of seaworthiness and loss resulting from delay caused by 
such vreach. There is no doubt that, generally speaking, a carrier is 
. not an insurer as to the time of delivery of losses flowing out of acct- 
dental delay. But this is an action for consequential damages due to a 
breach of warranty. The fault of the carrier is the breaking the war- 
ranty ; and it cannot be said that the delay caused thereby is excusable 
within the rule relied upon by the dissenting justices. — Har vard Law ` 
Review. 


Carriers.— When a carrier becomes Warehouseman—A Railway Com- 
pany having carried plaintiff’s goods to their destination, stored them 
in its warehouse, in which they were destroyed by fire through no 
fault of the defendant. Held, that a railroad’s liability as a common 

carrier continues until notice of the arrival of the goods is given to the 
| consignee, and he has had a reasonable time thereafter to remove them. 
Lake Erie W. R. Co. v. Hatch, 39 N. E., Rep. 1042 (Ohio). 


The case is one of first impression, committing Ohio to the view 
advanced by the New York Courts in opposition to the great weight of 
authority making the liability of the carrier as such terminate with the 
arrival of the goods at their destination. Formerly, an actual delivery 
of the goods was required of the carrier ; and now that modern modes of 
transportation have made personal delivery impracticable, the jurisdic- 
tions which have settled upon a reasonable time for removal, or a rea- 
sonable time with notice, in substitution, claim that they are thus follow- 
ing the old common law rule. In reality they have extended it beyond 
its utmost limits by making the carrier liable as a carrier when he has 
ceased to be one, and when the reasons for his extraordinary liability 


have ceased to exist.—Harvard Law Review. 


Choses in Action—A ssignment——Priority of notice to debtor.— Held, 
where two assignments of a chose in action are made to different persons, 
the assignee who first gives notice of his claim te the debtor has the 
prior right, though the assignment to him is later in date than that to 
the other assignee. Methven et al v. Staten Island Light, Heat & Power 


Oo., 66 Fed. Rep. 113. 
This case follows the settled rule in the U. S. Supreme Court,— 


Spain v. Hamilion’s Adm’r, 1 Wall. 604—in England and in some of our 
states. The contrary rule, that the prior assignee prevails, is established 
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in New York, Massachusetts, and many of our States. It is submitted 
that the New York and Massachusetts rule is correct on principle, 
and that the general principle that “he who is first in time is best in 
right,” should determine this class of cases, except (1) where the second 
assignee has been misled by prior assignee’s failure to notify the debtor 
and (2) where the second assignee has obtained payment, or what is 
practically the same thing, reduced the claim to a judgment, or effected 
novation, in whicb cases the second assignee has obtained a legal right, 
and should not be compelled to give it up. 


The case of Spain v. Hamilton's Adm’r 1 Wall, 604, which established 
the rule in the U. S. Supreme’Court, seems to have been decided on a 
misapprehension of an earlier decision by the same court,—that of 
Judson v. Corcoran, 17 How. 612. There the second assignee had reduced 
the claim to possession and the decision is expressly put on that ground. 
And yet Spain v. Hamiltons Adm’r is decided as being clearly within the 
principles recognized in Judson v. Corcoran. 


Corporations— Benefit Society—Who are entitled to undistributed 
funds.—All members of a mutual benefit society, organized under 
Friendly Societies Act (10 Geo. IV. c. 56) and all persons entitled to the 
distribution of funds under the Society’s rules were dead, but the 
society had not been dissolved, and a comparatively small sum remained 
in the hands of the trustees, who disclaimed all beneficial interest. Held, 
that this sum should be held asa resulting trust for the legal repre- 
sentatives of all who had ever been members in proportion to the amount 
of their contributions, and that an investigation must be had as to who 
had been members and as to the amount of their contributions, although 
this mvestigation would probably more than exhaust the funds on hand. 
Cunnach v. Edwards, 11, The Times Law Rep. 249. (Chan. Div. Chitty J.) 
The Supreme Court of Maine, in a somewhat similar case of an incor- 
porated mutual insurance company, held that the undivided sum should 
go to the state.—Ticomb v. Kennebunk Mut. Ins. Co., 79 Me. 315. This 
Maine decision seems an expedient one, but the English decision seems 
technically sound.— Harward Law Review. 


Equity— Fraud against creditors—Payment of premiums on Insurance 
Polity—Hquitable Assets ——Held, that payments made by a debtor as 
premia upon a policy of life insurance upon his own life, for the 
benefit of a wife and child, are essentially gifts to the beneficiary, and 
conclusively fraudulent and void as against creditors existing at the time 
of such payments.—Merchants § Miners Transportation Co, v, Borlund, 


31 Atl. Rep. 273. (N. J.). 
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The decision seems manifestly right, and the doctrine is one well 
established in England. See Freeman v. Pope, L. R.9 Eq., 206; Stokoe 
v. Cowan, 9 Jur, (N. S.) 901; Fenkyn v. Vaughan, 25 L. J , ch: 385. In 
U. S. the decisions are in conflict. In accord with the principal case are 
Fearn v. Ward, 80 Ala. 550; Stigler’s Hx. v, Stigler, 77 Va. 163; Barry v. 
Equitable Life, 59 N.Y, 587, 593. (Semble) Contra are Hlliot’s Appeal, 50 
Pa. 75. (Semble) Central Bank v. Hume, 128 U.S. 195. For an exhaust- 
ive criticism of the latter by Prof. Williston, see 25 American Law 
Review, 185.—Harvard Law Review. 


Evidence-—Deed— Collateral unsealed instrument—Plaintiff’s intestate 
deeded land to defendant absolutely. At time of delivery of the deed 
both signed a separate unsealed instrument, stipulating that the deed 
was conditioned on the grantee’s supporting the grantor for life: Both 
instruments were made for the purpose of effectuating a previous oral 
contract. Both were recorded. In an action of ejectment it was held, 
that the two instruments should be read together in determining the 
grantee’s title under the deed.—Norton’s Adm’r. v. Perkins, 31 Atl. Rep. 
148 (Vt.). 


It is well settled that parol evidence is admissible to show that a 
deed absolute on its face was really intended as a mortgage. The cases 
seem to limit this exception to transfers intended as security, and the 
principal case seems to go farther than any of the authorities:-— Harvard 
Law Review. 


Insurance— Recovery upon an accident policy—Legal cause—Defend- 
ant’s company insured the plaintiff’s intestate against accidents, but with. 
a proviso that the policy should not cover suicide, intentional injuries or 
death resulting from disease. The insured accidentally shot himself. The 
wound resulted in tetanus, and on the eighteenth day he was found dead, 
with his throat cut and a scalpel in his hand. It was also evident that 
he had died in a tetanic spasm. Held, a charge was unexceptionable to: 
the effect that if the wound was an accident and produced tetanus, and 
if the insured was impelled to kill himself from the intense agony caused 
by the tetanus, then the jury might find that the pistol shot was the 
proximate cause of death, although the deceased cut his own throat 
and died from the direct effects of the cut.—Traveller's Ins. Co. v. Melich, 
65 Fed. Rep. 178. 


This case is interesting as involving the doctrine laid down in 
Schafer v. Ry. 115, U. 5. 249. It was suggested in 8 Harward Law 
Review 176, that the question of whether an accident conld be the 
proximate cause of insanity and spbsequent suicide, should at least be 
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submitted to a jury. This was practically the question submitted here, 
and a verdict for the plaintiff is sustained. The action in the above 
case sounded in tort, and the doctrine of proximate cause was invoked 
to measure the liability ; while in the principal case the policy fixed the 
extent of the lability, and the only question was whether death did 
result from the wound. The difference between the cases in principle, 
however, is not great, and this decision would seem correct in allowing 
a jury to pass upon the evidence.—Harvard Law Review. 


Persons—COriminal Conversation —Held, that a married woman can- 
not maintain an action for damages against one of her own sex, where 
the right of recovery is based solely on alleged adulterous acts between 
plaintiff's husband and the defendant.—Kroessin v. Keller, 62 N. W 
Rep. 438 (Min.). 


Justice Collins rests his decision upon the distinction between an 
action simply in the nature of criminal conversation, and one founded 
on the substantive right of a wife to the society and protection of her 
husband. It is upon this ground, if at all, that the case is to be sup- 
ported.— Haynes v. Nolin, 129 Ind. 581; Bennet v. Bennet, 116 N, Y. 584. 


The result arrived at by the court here embodies the spirit of the 
English rule that a husband alone can obtain divorce by merely proving 
the fact of criminal conversation, and expresses the general impression 
of the day that the male is the only sex which can be greatly damaged 
by violation of the marriage vow. There is little doubt that, at present 
this decision would be widely approved in the United States courts, 
especially wherever the effect of modern statutes about women has not 
been felt in its full force. But quere whether the social, as well as the 
legal, revolution in the relations of the sexes should not bear in a practical 
< manner upon an action of this kind. There is at least one decision in 
this country which would seem to point in that direction.—Seaver v. 
Adams, 19 Atl, Rep. 776—Harvard Law Review. 


Torts—Malicious interference with business. — The defendant, a delegate 
of a trade union, induced the plaintiffs’ employer to discharge them, his - 
' sole object being to injure the plaintiffs. Held, that this was an action- 
able wrong whether it involved a breach of contract or not.—Flood v. 
Jackson, 11 The Times Law Rep. 276 (Q. B. D.). 


Affirmed in the Court of Appeal, 11 The Times Law Rep. 335. The 
case is a direct decision on the point of malicious interference, all 
suggestion of conspiracy and breach of contract being put aside. The 
discussion by the court does not remove the difficulties of the case, but 
probably the best result has been reached. The doctrine is reviewed in 
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a recent note in 8 Harward Law Review 499, and seems to be gaining 
favor everywhere.. See Graham v. St. Charles’ St. R. Co., I. So. Rep. 806 
(La) in which the same decision is made.—Harvard Law Review. 


A “ Constructive” Flight from Justice.—Two persons stood in North 
Carolina and shot across the border ata may in Tennessee and killed 
him. Upon an indictment in North Carolina for murder they were dis- 
charged, on the ground that their crime was not committed in North 
Carolina. State v. Hall, 114 N. CO. 909. Their extradition was then 
requested by Tennessee, but the Supreme Court of North Carolina held 
that they were not “fugitives” from Tennesse, and that there was 
therefore no provision of law for their extradition. State v. Hall, 20 S. 
E., 729. Both decisions are supported by abundant authority. 


Two judges however, dissent from the decision in the second case, 


“constructively ” in 


upon two grounds: first, that the defendants were 
Tennesse, if it was true that their crime was committed there, and as a 
consequence that they had “ constructively” fled into North Carolina, 
where, in any but a Picwickian sense, they had continually been ; 
secondly, because to allow such miscreants to escape just punishment for 
their misdeeds would be “a singular state of things,” and would have 
surprised the judge who first laid down the doctrine as to the locus of a 
crime of this sort. That judge was really in error; and his error the 
court. should now “correct and perpetuate” by surrendering these 


fugitives for trial in Tennessee, — 


These two arguments are examples of rather common misconception. 
The first would lead logically to this result, if applied to the sinking of 
a Chinese warship by a Japanese. Hither the Japanese were on board 
the Chinese vessel when they fired the guns which sank the latter, or 
the damage was done on board the Japanese vessel ; a sufficiently absurd 
dilemma. It is in fact quite possible for a man, even without the help 
of a human agent, to do something in a place where he is not present. 


The argument ab in convenienti indicates a praiseworthy bat mis- 
placed zeal that a wrong doer should receive his just deserts. It is not 
the duty of a judge to deal out retribution for sin; perhaps that function 
cannot profitably be separated from omniscience, but at any rate it has 
never been committed to a court of common law. In punishing crime 
the court is dealing with an injury to the State whose law it administers. 
Killing a man in Tennessee is not an injury to North Carolina, and that 
a man should go unpunished for an offence against Tennessee should not 
officially concern a North Carolina Judge whether the man is on the 
east or west side of the boundary line. In ordering the surrender of a 
fugitive, the North Carolina Court is still dealing with North Carolina 
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law (or with an act of Congress), and the effect of that law on the 
administration of justice in Tennessee cannot be considered. The legis- 


‘lature, not the court, considers Tennessee in the matter. These two 


judges could hardly with consistency object, if a Tennessee officer should 
kidnap the defendants and carry them into Tennessee.—Harvard Law 


Review. 


A “Law Hospital” has been in operation in New York for eighteen 
years. Itis known as the “ German Legal Aid Society.” During the 
past year it managed about 4,000 claims for wages, collecting more than 
19,000 dollars for clients too poor to institute and conduct legal proceed- 
ings. In addition, nearly 12,000 dollars were collected by inducing parties 
to settle their differences. The organization has been self-supporting 
from the commissions from its attorney office and from members, 
contributions. The society’s representative is fully recognized in the 
courts of the city. It appears to be chiefly used by the foreign 
element, twenty-nine nationalities having received legal aid from the 
society.—The Brief. 


The winding-up Judge-—When the Lord Chancellor transferred the 
winding-up of joint—stock companies and inquisitions into the conduct 
of directors to Mr. Justice Romer, says a writer in the New Weekly, 
public attention was particularly directed towards a learned judge of a 
somewhat mordant humour. Judges, like other and more commonplace 
individuals differ very much in their personal characteristics, but there 
is no one so completely “of his own fashion one apart” as Mr. Justice 
Vaughan Williams, one of the ablest, though one of the youngest, of 
Her Majesty’s Jndges of the High Court, Like the Pollocks, the Philli- . 
mores, and the Chittys, Vaughan Williams is a lawyer by descent, and 
the statutes of the realm course through his veins by the mere force of 
heredity. When he was elevated to the Bench, the greatest difficulty he 
had to encounter was to learn to wear his wig straight and the Judicial 
robes with propriety. A lawyer to his finger-tips, his whole life had 
been a preparation for the Bench; butas he was one of the most slovenly 
members at the Bar, it cost him many anxious rehearsals in private 
before he could trust himself to come into court with a wig so primly 
set as not to do discredit to his learned brothers. It is even now noticed 
that the learned judge is never at his best until his wig is more or less 
askew—and the more the better, 


“What's doing in William’s Court, No. LV, Queen’s Bench ?” 
queried a barrister of a brother of the long’ robe whom he met in the 


corridor. 
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“ He's dreadfully in earnest about something,” was the reply. “ His 
wig is desperately awry.” 

Sallow-complexioned, aquiline-featured, black heavy-eyed, broad- 
browed, black-haired and you have before you a Welshman born for 
“combat. At the Bar he was distinguishsed for the pertinacity with which 
he would stick to a point. So long as his proposition had the slightest 
vitality in it, he would reconstructit, no odds how ruthlessly it has been 
torn to pieces by the Lords Justices of Appeal. Not infrequently he 
succeeded in forlorn cases. I was in court one day when Mr, Williams 
had had a desperately hard set-to with Lord Justices Lindley, Bowen 
and Fry. Said Lord Justice Bowen, in his soft, musical, but effiminate 
voice: “ You have made your point, Mr. Williams, over and over 
again, but so far as I can see, there is nothing in’ it. What is the 
good of your labouring it? If you multiply zero by infinity, it is but 
zero still.” Mr. Williams: “1 submit that the principle for which I 
contend does govern this case, and if it does apply, then your Lordship 
will find that to multiply a unit by infinity will absorb much of your 
Lordship’s learned leisure.” And counsel stuck to his point with a 
splendid pertinacity, and ultimately won his appeal, 


On the Bench there is this same thoroughness, which sometimes 
assumes the form of a rage for investigation, and heis never lost in the 
tortuous mazes of balance-sheets, minutes of proceedings and accounts. 
Usually his Lordship is slow of speech, and sometimes selects words of 
startling directness. In certain bankruptcy proceedings a summons was 
taken out against a debtor for the maintenance of his wife, from whom 
he was separated. The debtor offered to pay 108. per week. The soli- 
citor for the wife objected that that was insufficient, and said the debtor 
was living with another woman, by whom he had a family. His Lord- 
ship, “And do you wish me to say that the debtor is under no moral 
' obligation to support his—his— his concubine and her children?” The 
question, both as to substance and form was very unexpected, and the 
result was that the legitimate wife only got the benefit of the husband’s 
offer. His Lordship is full of surprises. When one sees him in the 
street he is usually walking; and one is never surprised to meet him in 
a third-class smoking carriage on the Under-ground Railway.—The Brief. 


Affidavits “| pay no attention to affidavits’, said Mr. Commissioner Kerr 
the other day. The learned Commissioner of the city of London Court 
has always the courage of his opinions, and it is evinced in this dictum. 
No Chancery Judge has yet been bold enough to speak his thoughts on 
this matter, but persons conversant with the proceedings in courts of 
Justice will recognise the Commissioner’s generalisation from a long 
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experience as embodying a deep and melancholy truth, If language is 
given us to conceal our thoughts, its supreme achievement is undoubtedly 
what- Lord Davey once called ‘the flowery affidavit emanating from 


Lincoln’s Inn,’ yet truth, as Charles Reade said, will leak ont even in 
an affiidavit.—The Law Journal. . 


A Brief for both sides——Many a successful barrister has received 
rival retainers, but to Sugden belongs the unique destinction of having 
accepted briefs and gone into court for both sides. It happened inthe 
Vice-Chancellor of Hngland’s Court. Sugden had taken a brief on 
each side of a case without knowing it. Horne who opened on one side, 
and was followed by another lawyer was to be answered by Sugden, 
but he having got hold of the wrong brief spoke the same way as Horne. 
The Vice-Chancellor said coolly “Mr. Sugden is with you.” ‘ Sir,’ said 
Horne, ‘ his argument is with us, but heis engaged on the other side.’ 
Finding himself in @ scrape, Sugden said ‘it was true he held a brief 
for the other party, but for no client would he ever argue against what 
he knew to be clear rule of Law.’ However the Court decided against 
them all.—The Law Journal. 


Of all the fallacious methods of ascertaining the prosperity of a 
profession, probably the most unreliable is in counting the fortunes left 
by its old members. A contemporary has devoted a lengthy article to 
‘Lawyers’ Fortunes,’ in which the wealth that was bequeathed is treated 
as the accumulated results of professional labours. Little value, as a 
matter of fact can be attached to the figures, because it is impossible to 
tell to what extent inherited wealth is responsible for them. During 
the past six years the three judges who left the largest fortunes were 
Sir Montague Edward Smith (238,615 £), Sir James Bacon (135,647£) 
and Mr. Henry Manisty 122,815£), The three wealthiest members of 
the Bar were Frederic Calvert, Q. C. (255,043£) Mr. Edward Kent 
Karslake, Q.C. (207,960£), and Mr, Q. S. Fereday Smith, (172,920£) ; 
while the three Solicitors who possessed the largest estates were Mr, John 
Clayton, town clerk of Newcastle-on-Tyne (728,746), Mr. J oseph 
Maynard, of Crowder and Maynard (436,383) and Mr. Henry R. Jresh- 
field, formerly solicitor to the Bank of England (338,630£). With the 
exception of Sir Henry Manisty and? Sir James Bacon, both of whom 
had exceptionally long careers on the Bench, all these rich lawyers 
derived the larger part of their wealth from sources other than their 
professional labours.— English Law Journal. 


To write oat the whole of Cruse’s Digest is a large order, especially 
by way of long vacation relaxation. But such was the coutse of pre- 
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parátion which the late Mr. Walters—so his son tells us—recommended 
to the late Lord Selborne when a pupil. The conscientious Chancellor in 
embryo performed it, and never thought the time wasted: Did not 
Lord Eldon copy out the whole of ‘Coke upon Littleton ’ three times, 
and did not Demosthenes also copy out the whole of Thucydides eight 
times to form his style? A digest like Cruse’s gives what a student 
most wants—a survey, a bird’s-eye view of the whole ‘domain of law. 
Too often, instead of this vantage-ground of philosophic vision lawyers 
are found wandering about in ‘ the mists and tempests,’ as Bacon has it, 
of a vale below, —English Law Journal. | 


Lawyers’ Fortunes.—The Daily Telegraph—has published an article 
on lawyers’ fortunes. The writer thinks that the average earnings of a 
barrister are no larger than the average in other callings. Three hun- 
dred pounds a year is a fair average, he thinks, 500£ distinctly better 
than the average; 1,000& very good; and 2,000£ as mnch as any but a 
very few are likely to win. The fortune makers are those who gain the 
great prizes of their calling. Here are afew of them during the past 
five or six years. Sir Montague Edward Smith, 238,615 £; Sir James 
. Bacon, 135,647£; Sir Henry Manisty, 122,815£, Sir John, Mellor, 
97,000£, Baron Huddleston 64,579£, Lord Justice Baggallay, 64,609£, 
Baron Bramwell, 60,954& ; Lord Justice Cotton, 59,089£ ; Lord Hannen, 
57,085£, Earl of Selborne, 57,552£. Lord Coleridge does not appear 
in the above selection, for his estate was sworn for probate at 14,4552 ; 
but he had disposed of about 50,000, by settlement a few years before 
his death. - County Court Judges and police magistrates appear to leave 
fortunes varying from afew thousands to fifty or sixty. Taking the 
estates of Judges alone during the five or six years under review, the 
average works out at nearly 52,000£ each. A list of forty-four solicitors’ 
estates is also given. Excluding all fortunes under 100,000£. We find: 
John Clayton (town clerk of Newcastle-upon-Tyne) 728,746£. Joseph 
Maynard, 436,383£ ; Charles Kaye -Freshfield, 256,089£ ; Sir William 
Richard Drake 237,080£; Bernard’Wake (Sheffield) ; 100,614£; John 
Giles Mounsey Carlisle); 128,038£; Alfred Grundy (Manchester) 
121,962£; Robert Edmund Mellersh (Godalming) 193,607£; George. 
Woodcock (Bermingham ) 113,324£ ; George Burrow Gregory 186,307 ; 
Charles Bull (Bedford Row) 183,358; Preston Kerslake (Regent 
Street) 180,288 ; Frederic Willmott ( Hawks Willmott and Stokes), 
117,766 ; Bartle John Lawrie Frere (Frere, Foster and No.) 114,392£ ; 
Edward Walmsley (Abingdon Street) 133,240£; Frederic Itid 
Nicholl. (Howard: Street) 106,057£; William Smith (Stockport) 
115,057£. Total 5,160,995£. An average of forty-four estates (over 
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and under 100,000£ included) gives a fortune of 117,000£ to each 
solicitor. Judging by these results, it pays better to be a solicitor than 
a barrister.— English Law Journal. 


Complimentary Speeches.—Sir James Fitzjames Stephen could not 
have found a better biographer than his brother Leslie Stephen. To 
that brother Sir James seemed always a ‘tower of strength,’ and that 
was the impression which the late Judge left on those that knew him—- 
a ‘ tower of strength,’ physical and intellectual. He had the energy of 
the steam-hammer, and could crush a ton of steel or crack a nut—turn 
a neat compliment, for instance. Here is one, his mother was lecturing 
him when he was a small boy about self-pleasing. ‘ Did you ever know 
your father do a thing because it was pleasant ? ‘ Yes, once,’ said little 
James, ‘when he married you.’ It recalls little Francis Bacon’s adroit 
answer when Queen Hlizabeth asked him how old he was. “Two years 
younger than your Majesty’s happy reign,’ replied the precocious young 
courtier.— English Law Journal. 


The total number of lawyers in the House of Commons is 150, 
which is considerably in excess of the number in previous Parliaments. 
The legal profession forms, therefore, nearly one-fourth of the whole 
legislative body. A contemporary has complained of the predominance of 
the legal profession in the House of Commons, but the matter is entirely 
one for the electorate, whose choice of lawyers simply proves that those 
who are concerned with the administration of the law are best qualified 
to serve as legislators. The late Mr. Jennings, M.P., once suggested 
that a bill should be passed to prevent lawyers in practice from entering 
the House of Commons ; but few of the persons who are given to com- 
plaining of the large legal element in Parliament are sufficiently courage- 
ous in their opinions to propose such a limitation upon the choice of 
constituencies as to their representatives, — English Law Journal. 


“The editor of the National Corporation Reporter has been addressing 
a letter to the Judges of the highest courts in America requesting to 
reply to these two questions: (1) ‘Are the members of the American 
Judiciary averse to a fair and just criticism of their judicial labours p? 
(2) ‘Where, when, and how is this criticism to be conveyed to the court 9 
To this comes the answer: ‘ Judges are not averse to criticism provided 
it is fair and just and the best way of conveying it is through reputable 
legal journals and text books.’ Excellent! But what when the criticism 
comes ! Dr. Johnson once asked his friend Langton to tell him anything 
faulty he saw in his character, and Langton wrote down some texts 
about meekness and Christian charity. Johnson, at the time when the 
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paper was presented to him, was pleased with the attention of his friend, 
but he soon exclaimed in aloud and angry tone, ‘ What is your drift, 
sir?” Sir Joshua Reynolds pleasantly observed that it was a scene for 
a comedy to see a penitent get into a violent passion and belabour his 
confessor.— English Law Journal. 


e 
F 


A good objection—The short-hand reporter in the case vouches for 
the accuracy of the following story, says a Rochester (U. 8.) paper :‘ At 
a term of the circuit court, held not long since in one of the up-river 
counties, a horse case was on trial, and a well-known horse-man was 
called as a witness. Counsel: “Well, sir, you saw this horse P” Wit- 
ness: “Yes, sir, I——” Counsel: “What did you do?” Witness: “I 
jest opened his mouth to find out his age an I sez to him, sez I, ‘old 
feller, I guess you’re purty good yet.’ ” Opposing Counsel: “ Stop! 
your honor, I object to any conversation carried on between this witness 
and the horse when the plaintiff was nob present.” The objection was 


sustained.— English Law Journal. 


A peculiar lien.—A queer case is reported from Pittsburg, U. S. A 
mother left a child with a friend and agreed to pay for its board. She 
failed to do so; and when she demanded the child, the demand was 
refused, the friend claiming to hold it as security. The court decided 
that the friend was entitled to the custody of the child until payment of 
the board.— English Law Journal 


Judge Pryor’s speech at the dinner of the University Law School 
Alumni.— The following address was delivered by Judge Roger A, Pryor 
at the annual dinner of the Alumni of the University Law School in 
response to the toast, ' The Bench’ :— 


Mr. Chairman and Gentlemen,—The topic naturally suggested by 
the toast you offer is the reciprocal obligations of the Bench and the Bar. 
The duty of Counsel is by careful research and discussion so to present 
the case, on each side, as to enable the court to render a right decision. 
In the performance of this function great scope is afforded for the display 
of learning and ability. The learning, however, should not be abused by 
an ostentatious prodigality of citation, but be seen only in the produc- 
tion of authorities pertinent to and conclusive of the point. ‘Bulk is not 
always weight; and the attraction of a brief may be in an inverse ratio 
to its length. And the ability exhibited should be manifestin an orderly 
marshalling of essential facts, in a firm grasp of the principles involved, 
in an accurate apprehension of the conflicting analogies, and in an argu- 
ment clear, compact and cogent. Forensic eloquence is still a power, 
though not of the kind formerly in vogue—forid, copious and declama- 
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tory; but simple, subdued and severely logical—pure reason aglow with 
animation. - 


The first and indispensable requisite is to engage the attention of 
the court; and by no means is this condition so effectually fulfilled as 
by luminous statement, elegance of diction, methodical arrangement of 
topics, and earnestness of address. I say elegance of diction, because, 
after all, there is a fascination and an effect in mere felicity of phrase; 
and I inculcate earnestness of manner, because the Horation precept 
‘‘Sivis me flere ” is as imperative as ever. 


Having so presented his client’s case, the advocate’s office is at an 

end, and the Judge occupies the scene with his imposing presence, The 
Anty of the Bench to the Bar is primarily a patient attention to the 
arguments. “ Patience and gravity of hearing,” says Bacon, isan essen- 
tial part of justice, and an over-speaking Judge is no well-tuned cymbal.” 

However able the Judge, and however inexperienced the lawyer, it stands 

to reason that he who has made a special study of the case must know it 
better than he to whom it is just presented, and that so something may 
be learned even from the speech of the least expert advocate. Hence 
another maxim of the same great authority, namely, “ Let not the Judge 
meet the cause half way, nor give occasion to the party to say his 
Counsel or proofs were not heard.” Again, the advocate is entitled to 

the most respectful treatment by the court. The amenities of the gen- 

tleman are not incompatible with the dignity of the Judge. And this 

courtesy of the Bench to the Bar should not be proportioned to the 
eminence of the advocate; on the contrary, the younger, the weaker, and 

obscurer the Counsel, the clearer his title to deferential encouragement 
from the Court. It may be more perilous to provoke a duel of wit and 

disputation with a Choate then with a tyro ; but for that very reason the 

Judge should be prompter to challenge Mr. Choate than the tyro. How 

crushing to modest merit a sneer or a frown from the court, and how 
cruel, too! How helpful a word of praise or a look of approval. 


The briefs handed in, the Judge should study them thoroughly and 
impartially, so that when he delivers his decision, the defeated Counsel 
will say that, at all events, the court has tried to do justice. It is not- 
for mortals never to err, and everything will be forgiven to the Judge 
who has sought diligently and conscientiously to discover the right. 
Whether he go wrong from corruption or indolence, the miscarriage of 
justice is the same, and equally oppressive to the suitor. 


Bui while gravely meditating the case, the judge need not prolong 
his deliberation to an Hldonian period of gestation. “ Ouria advisari 
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vult” should not be the synonym of interminable procrastination. In the 
Magna Charta, the sale of justice, the denial of justice, and the delay of 
justice appear in the same category of unpardonable offences. Indeed, 
gentlemen, the judicial office is not one of dignity only, but of awful 
responsibility. The dispensing justice, the righting of wrong, the pro- 
tection of innocence, the punishment of guilt—these are the functions; 
and what prudence, what labor, what vigilance, what learning, what 
courage, what probity are indespensable to their faithful fulfilment! Be 
assured that the Bench has its trials and perplexities, and is not exempt 
even from tbe remorse of an unjust decision, though the effect merely 
of human fallibility. Bear with us, then, I pray you, if under the strain 
of our arduous, anxious and distracting duties, we sometimes lapse into 
error and occasionally give vent to ebullitions of ill humour. -Over the 
infirmities of the upright judge charity will cast its veil; and the worth 
of the magistrate may atone for the weakness of the man. ; 


Gentlemen of the Bar, the Bench greets yon as brothers. Tt is only 
while the ermine is'on, that we assert any superiority of position. 
Descending from our official station, we stand ona level with the most 
recent of Dr. Abbott's graduates; and we solicit from them the familiari- > 
ties of an equal friendship. Meanwhile, we invoke for you, one and all, 
the utmost fortune of the profession, “Dat galenus opes, dat Justilio- 
uns honores” ; wealth is not the reward of the lawyer, but by noble 
endeavour he may attain a better prize—a name of renown and an 

influence for good.-—English Law Journal. 


_ dsa contract necessarily void because it is a crime to make it? The 
anti-foreign-corporation law of the state of Washington, made it a misde- 
meanor for the agent of a foreign corporation to conduct or carry on 
business in a state for and in the name of a foreign corporation which 
has not filed a copy of its charter, &c. In Dearborn Oo. v. Augustine, 5 
Wash 67; 31 Pac, 327 and La France Oo, v. Mt. Vernon, 9 Wash 142; 
37 Pac, 287, foreign corporations were ‘allowed to recover on contracts so 
made notwithstanding the making of the contract in each case was 
declared by the statute to be a crime. The Court seems to evade rather 
than to squarely meet the general proposition that a contract is void, if 
it is a crime to make it. The following extract from the opinion of the 
court in the earlier case represents the entire contribution of the court 
to the solution of the difficulty presented. 


“Our statutes recognize the right of a foreign corporation to busi- 
ness here . . . . Itis nowhere declarcd that contracts entered into 


- 


PART VIJI. | THE MADRAS LAW JOURNAL. 317 


by such corporations, in case the statutes have not been complied with 
are void. . . . . The purpose of, those statutes requiring foreign 
corporations to fill certified copies of these charters, and constitute and 
appoint an agent who shall reside in the state at the principal place of 
business of the corporation, is to protect parties dealing with them from 
being imposed upon, and to provide the means of obtaining service upon 
them in the courts of the state. And they were not enacted for the pur- 
pose of rendering the contracts of such corporations which have not 
complied with the statutes void, and this result should not follow, unless 
the legislature has expressly declared that such contracts shall be un- 
lawful.” 
It would seem that declaring it a crime to make the contract ought 
' to have been considered an express declaration that the contract is un- 
lawful. The court cites no authorities and this seems to be one of those 
cases where the court is determined to make a just decision even if it 
cannot support it by sound legal logic. 


= Similar situations have arisen under the N. Y. and La Statutes 
making it a misdemeanor to do business in an apparent partuership name 
including a fictitious “Co.” The earlier N. Y. cases held that con- 
. tracts made in violation of the statute could not be enforced by the 
violator, on the general doctrine thata contract is void, if the making 
of the contract involves the commission of crime. But the later N. Y. 
cases and a well considered La. case, have reversed this ruling, and hold 
the contracts valid and enforceable by either party. Wosd v. Frie Co. 
72, N. Y., 196; Barron v. Yost, 16 Daly 441; 35 St. Rep. 381; 12 Supp. 
455, Gay v. Seibold, 97 N. Y. 472. Zimmerman v. Erhard, 83 N. Y. 74. 
Wolf v. Youbert, 45 La Ann 1100 ; 13 So, 806; 21 “ L. R. A,” 772. 
These cases, however, do not indicate a principle of exception from 
the general proposition, but proceed rather upon an interpretation of 
the particular statute in question in view of the special situation pre- 


sented. 


In Harris v. Runnels, 12 How (U. 8.), 79, a Mississippi statute 
made it a misdemeanor to bring a slave into the state without a history 
of the slave’s previous character being placed on record officially. Ona 
suit brought by the vendor of an unrecorded slave, against the vendee, 
the court held thatthe object of the statute was not to aid debtors in 
evading their liabilities under contracts, and allowed the plaintif to 
recover. ; 


The decisions really proceed upon a principle of ezception to the 
general rule. The exception is that courts will look to the object of the 
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statute, the evil at which it is aimed and the end sought. That where 
an otherwise legitimate business transaction is made criminal in order 
to attain an end collateral to the business, or incidental thereto, and not 
to restrict, or regulate, the business itself, the courts will not allow the vio- 
lation of the penal statute to be a eons to the enforcement of an 
atherwise legal contract. 


At the present time when the state is interfering more and more 
with the private conduct of business, and regulating matters which 
were formerly deemed to be strictly within the private management of 
_ the business and not matters for the intervention of the public authori- 
ties, we find our statute books being loaded with penal laws by which 
the state seeks to enforce its regulations. It can be readily seen how 
useful this exception to the rule in regard to the illegality of contracts 
will become, and we may feel sure that the courts will extend its appli- 
cation to cases arising under such penal statutes, to prevent as far as 
possible the frauds which will be apt to arise out of an application of 
the old rule.—New York Law Review. 
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THE LEGAL PRACTITIONERS’ AMENDMENT BILE. 


We have had occasion before this to point out that the legal 
profession in this country has been allowed to grow wild, and that 
measures should be devised for its weeding and pruning in order 
that it may serve the generation nobly and usefully. ‘The Govern- 
ment has perceived the importance of the matter and proposes an 
addition to the list of pains and penalties in order to purify the 
profession. Now there can be no doubt that any megsure calculat- 
ed to achieve such an object is entitled to the cordial sympathy of 
both the legal profession and the community at large, but we think 
itis open to great doubt whether legislation in the direction sug- 
gested is the proper remedy for the disease intended to be cured. 
The chief object of the bill is to suppress what is popnlarly known 
as ‘touting’. Government observes that “the difficulty of proving 
the fact of the actual tender, receipt, or payment of commission 
appears to have rendered it (7.e., Sec. 36 in Act XVIII of 1879 
making touting punishable) insufficient for the purpose. and the evil 
against which it was directed instéad of being suppressed is believed 
to have increased to the detriment of the best interests alike of the 
public and of the legal profession.” We do not think that this state- 
` ment is correct, so far as the Southern Province at least is concerned. 
We believe on the other hand that after the enactment of Act XVIII 
of 1879, the practice of touting has largely declined and is fast ceas- 
ing to existamongst all but the lowest ranks of the profession. It may 
be that the evil has increased elsewhere, but we doubt the necessity 
for dragging the whole country together in legislation of this kind. 
But apart from this, we think the true remedy for correcting and 
punishing the errors of the legal profession consists in organizing 
the profession, entrusting it with the duty of stamping out corrup- 
tion in its own body and investing it with the necessary powers for 


_ 
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the purpose. We very much wish that Government would take 
some step in this direction. We do not intend at present to sketch 
outa detailed scheme by which this may be carried out, but we may 
suggest that the High Court or Chief Court of each province might 
be empowered by legislation to frame rules for the formation of a 
Pleaders’ Association in each district, for investing it with the power. 
to make enquiries in cases of professional misconduct, for referring 
to it complaints which may beinitiated in Courtsagainst pleaders, and 
otherwise making it the means of diffusing a wholesome influence 
in the country. We think that such associations if formed, besides 
serving the immediate object in view, will serve to exalt the tone of 
the profession, will be able authoritatively to solve doubtful ques- 
tions of professional etiquette, and in some measure to make it pos- 

sible for the pleaders in the whole province to become a united body 
= with common traditions and common sentiments of konour. Ona’ 
former occasion, we dwelt in some detail on such an association for 
the City of Madras similar to the Committee of Inquiry of the In: 
corporated LAN Society of England. We would strongly urge the 
legislature to take advantage of the present opportunity and intro- 
duce in the Legal Practitioners’ Amendment Bill some pro- 
visions which will make the .legal profession to a large extent a 
self-corrective body. We attach so much importance to this, 
because as we have already said we do not believe that merely 
repressive and preventive legislation will meet the necessities of the 
case. ‘The offences required to be dealt with are necessarily com- 
mitted in secret and detection is generally very difficult. The 
difficulty is enhanced by the fact that what is condemned by the 
profession and the judiciary is not regarded as very wrong by the 
clients themselves or by society generally, and they seldom bring the 
offenders to justice. In order to cope with this difficulty of prov- — 
ing the offences, the bill proposes to alter the ordinary rules 
of evidence and of justice and to throw the onus of proving 
his innocence on the accused. We do not think that even this will 
succeed in bringiig many instances of professional dereliction 
to light, while we are sure that it will be an instrument of 
cppression in the hands of an unsympathetic or unscrupulous judge. 
But there is a consideration of far greater weight to be eare- 
fully remembered in undertaking legislation of this kind. It is 
as important to the country to have an independent, as itis to 
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have a pure bar. In the interests of the fearless discharge of their 
duty by advocates, any measure ‘calculated to make them appre. 
hend a prosecution before the Courts is much to be deprecated. On 
the other hand, a feeling of responsibility to the members of their 
= own body with the possibility of being ultimately put before the 
Court by them is sure to make them behave with rectitude. 


We now propose to examine the chief modifications introduced 

by the Amendment Bill and some of the provisions in Act XVIII 
of 1879. We shall first note the amendments. Section 1 introduces 
two new clauses (c) and (d) into S: 18 of the old Act,but Cl. (c) may 
substantially be regarded as comprehended in Act XVIII. S. 36 of 
Act XVIII made the tendering, giving or consenting to the retention 
of any gratification for procuring or having procured employment in 
any legal business, punishable as an offence with imprisonment or 
fine. T'he bill makes the practitioner liable to suspension or dismissal 
also. No reasonable objection can be urged to this. What is really 
new is Clause (d) and the explanation. Clause (d) empowers the High 
“ Court to suspend or dismiss a pleader or Mukhtar “ who accepts any 
employment in any legal business through a person whom he knows 
or has reason to believe not to be a pleader or mukhtar holding a 
certificate as aforesaid, and who is not offering the employment 
gr atuitously, or through any person who habitually acts as a dalul’or 
law-tout,” and the explanation lays down that “for the purposes of 
this section a person may be proved by evidence of general repute 
or otherwise to be an habitual dalal or law-tout, and the burden of 
proof that a pleader or mukhtar who has accepted employment 
from any such person was not aware that he was an habitual dalal 
or law-tout shall le upon such pleader or mukhtar.” ‘The section 
prohibits the acceptance of any employment knowingly through 
two classes of persons (i) any person not a pleader or mukhtar, 
who is not offering the employment gratuitously (ii) a habitual 
dalal or law-tout. The former clause is very obscure, We take it 
that “ who is not offering the employment gratuitously ” means 
“who in offering the employment is not acting gratuitously,’ and 
that it does not mean ‘ who is not offering the employment to be 
accepted without remuneration,’ but this we think should be made 
clear. But again does ‘offering gratuitously? mean offering withs 
out payment from the practitioner to whom the offer is made or 
does it mean ‘ without payment from any one, either the practie 
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tioner or the client on whose behalf the offer is made.’ ? If the 
former, we do not agree that a pleader or mukhtar should be ex- 
empted, and permitted to receive any remuneration from a pleader 
for giving him employment; if the latter, we seriously question 
the advisability of prohibiting the employment of paid agents for 
the purpose of securing efficient legal aid. In the Southern Pro- 
vince the class of mukhtars is practically unknown. On the other 
hand the place where the Courts are located especially in the case 
of the Appellate Courts is situated at a distance from the htigant. 
The client himself is engaged in cultivation or other occupation 
which he often cannot afford to leave even for a short time. We 
think it would be a great hardship to him to enact that he should 
not eugage somebody else to go on his behalf and retain the ser- 
vices of a competent pleader. It would not be possible for him in 
many cases to get unpaid help for the purpose. We see no neces- 
sity whatever for such a rule for the purpose of putting down 
touting. So long as the pleader offers no gratification to the 
agent or middleman, we do not see what objection there is. in 
the client employing the agent. Such a prohibition is certainly 
not suggested by any evil actually experienced in the past; and 
the statement of ‘ Objects and Reasons” affords no clue to 
the enactment of the restriction. Moreover if this prohibition 
be retained, we are sure a great deal of difficulty will arise in 
deciding what is meant by accepting an employment ‘ through” 
@ person. Suppose a man sends his servant who is paid for 
his service generally with the papers and aletter addressed to 
the pleader in which he asks the latter to accept the engagement 
and says the servant will settle hisremuneration. Does the pleader 
in this case accept the employment through the servant? It 
might be said he does, because the contract cangot be sald to be 
complete until the remuneration is agreed upon, and it is the servant 
who settles it. Suppose again the servant or agent does nothing 
but carry the papers or the letter, is, or is not the employment 
‘through him? Again if paid agents not acting gratuitously are to 
be prohibited, does this include only those who are paid specially 
for employing a pleader in a case or those who are paid for all 
their service including the employment of the pleader. Suppose 
a litigant sends his general servant or general agent for the pur- 
pose ; or one whose work by the express terms of his contract of 
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service includes the employment of pleaders in his master’s cases but 
_ includes a Jot of other work also; which of these cases come within 
the prohibition ? We are of opinion that the rule should extend 
only to cases where the middleman receives a gratification from 
the practitioner to whom he offers employment. We would, there- 
fore, redraft the first portion of clause (d) thus “who accepts any 
employment in any legal business through a person whom he knows 
or has reason to believe not to be a pleader or muktar holding a 
certificate, or a duly authorized agent of the person on whose behalf 
the offer is made.” We omit the words “and who is not offering 
the employment gratuitously,” for if our suggestion be adopted, 
clause (e) would reuder these words unnecessary. 


We now pass on to the second part of clause (d) which 
refers to the acceptance of any employment through “any per- 
son who habitually acts as a dalal or law-tout. The words dalal 
and law-tout have not been defined. The latter word, we believe, 
. ordinarily signifies “one who receives 2 commission from the prac- 
titioner or both from him and the client. But Jalal means only an 
` intermediary or broker and does not necessarily mean “one who 
` receives remuneration from the practitioner.” We have already 
stated our reasons for holding that the employment of middlemen 
who are paid only by the litigant should not be prohibited in the pre- 
sent state of the country : and the words daial and law-tout should 
be defined so as to include only one who receives a commission 
from the pleader. We approve of the provision making it punish- 
able to accept an employment from a habitual tout, although in a 
particular case the pleader may pay no commission to him ‘This 
rule, if properly enforced, would soon stamp the class out of 
existence which is the avowed object of the bill. 


The explanation has next to be considered: It enacts two 
rules of evidence. First, it lays down that a person may be proved 
to be an habitual tout by evidence of general repute ; and secondly 
it throws on the practitioner the burden of proving that he was not 
aware that the person through whom he received any employment 
was an habitual tout. In proving the general occupation or means 
of livelihood of a person, we think evidence of repute is properly 
admissible as evidence. But we doubt whether it is altogether safe 
to enact that evidence of general repute is sufficient evidence to 
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prove a person to bea tout. It may be difficult fora pleader to meet 
the testimony ‘of a number of persons who might easily swear that 
a particular individual is generally known to be a tout. Weare 
inclined to doubt the wisdomof convicting any pleader upon such eyvi- 
dence alone. It may perhaps be advisable to lay down that evidence 
of general repute shall be only corroborative evidence to prove that 
a person isa tout. The second part of the explanation is, we think, 
open to very serious objection. The only reason apparently for 
placing upon the pleader the onus of proving that he was not aware 
that the person concerned was an habitual tout, is that it may not 
be quite easy to prove the pleader’s knowledge of the fact; ie. 
because it is difficuit to prove a crime; the accused is to be presumed. 
to be guilty. Such a rule would be particularly unfair in this case 
because the fact which he has to disprove is his own state of mind. 
His declaration of innocence is not likely to carry weight with many 
a judge as the statement of a person supremely interested in the 
matter; And how else could he prove that he did not know that a 
particular man was a tout? The burden of proving sucha negative 
ought certainly not to be thrown on an accused person. 


The rule rests on the assumption that if a person is a habitual 
tout, pleaders are likely to know him to be so. Is this so? Would 
this be true of a pleader new to the profession? For what 
extended area would it be true? Suppose a person generally 
acts as a tout in Kumbakonum, is a pleader in ‘Tanjore to be pre- 
sumed to know thefact. On the other hand, many an honest pleader 
in Kumbakonum itself would, we think, be quite unaware of it. 
The rule would seem alinost to have been suggested by a desperate 
consciousness of powerlessness to check the evil of touting ; but we 
think it is unjustifiable from every point of view. 


Section 2 of the Bill empowers a District or Sessions Judge 
or the Commissioner of a Division to suspend or dismiss a practi- 
tioner, subject to a1 appeal to the High Court. Under S. 14 of 
Act XVIII of 1879 the powers of suspension and dismissal are vested - 
in the High Court alone. But the District Judge and the District 
Magistrate have the power to suspend the practitioner pending the 
inquiry into any charge against him. We are strongly opposed to 
the amendinent suggested. No reason for the change is mentioned 
in the statement of Objects and Reasons. How can the conferring 
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of the power to suspend or dismiss on inferior tribunals make 
the prevention of professional offences easier. Hvery Court has 
now the power to inquire into any charge of misconduct against 
a pleader and to bring it to the notice of the High Court, and 
it certainly cannot bé suggested that the High Courts have 
shewn themselves unwilling to punish misconduct on the part 
of pleaders. It is no doubt true that a pleader who is guilty of some 
serious offence should not be allowed to practise until the High Court 
is able to dispose of his case, but the present law meets this 
necessity by vesting in the District Judge and District Magis- 
trate the power of suspension pending an inquiry. On the other 
hand, the necessity for reporting to the High Court affords a 
guarantee that the inferior tribunals will not act with undue haste 
oron frivolous grounds a provision which is very necessary to 
preserve the independence of the bar whose members are often 
putto the necessity of crossing tha inclination, the temper, the 
prejudices and the moods of judges. In any country we think, 
the inferior Courts should not have the power of disbarring a 
pleader. And so far as we are aware, inferior jndges in England 
do not possess the power. Butin this country there are special 
reasons why an amendment of this sort should not be introduced. 
The Bench and the Bar are not one body here as in England. And 
many judges are unable to sympathize with the difficulties of prac- 
titioners. A good proportion of the superior judiciary are appoint- 
ed to high judicial office after they have been long accustomed to 
the discharge of executive duties which do not necessarily teach 
them patience, and which they are accustomed to dispose of upon 
notes written for them without having to listen to argument from 
the parties concerned. The fact should not also be forgotten that 
there is an impression in the minds of many, right or wrong, that 
there are too many pleaders in the country and that they are a sort 
of nuisance. But above all even supposing that the District and 
Sessions Judges may be trusted to exercise the new power properly, 
we think pleaders are not likely to be able to preserve their inde- 
pendence in the Mofussil with the apprehension that the Judge 
has the power at any moment to dismiss them. We are not aware 
that the District Judges have ever asked for such a power and we 
„cannot but think that the amendment is a retrograde step devoid 
of any justification, 
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We have now done with the important modifications intro- 
duced by the Amendment Bill. But there are two provisions in 
the existing law abont which we think it necessary to make-a few 
observations. The first of them is clause (a) of S. 18 which enacts 
that the High Court may suspend or dismiss a practitioner ‘ who 
takes instructions in any case except from the party on whose be- 
half he is retained ora private servant of such party or some 
person who is the recognised’ agent of such party within the 
meaning of ‘the Code of Civil Procedure.’ ‘In the case of a 
purdanashin woman or a person who is unable for any sufficient 
cause to instruct the pleader or mukhtar in person,’ the pleader or 
mukhtar is allowed to take instructions ‘ from a relative or friend 
authorized by the party to give such instructions and not receiving 
any remuneration in respect thereof.’ We have not been able to 
trace the origin of this law. We find nothing corresponding to it 
in the English statute. The rule is most vague and has been prac- ` 
tically a dead letter. We believe we may proceed to say that if it 
at all had been seriously enforced, the majority of those whom it 
affects would have been liable to dismissal. Let us examine it a 
little. In the first place, what is meant by ‘taking instructions?’ 
The word instructions is in common parlance-used in a very 
wide sense. Sometimes indeed a pleader says he has no instructions 
when he means he has not received his fee in the case. Suppose a 
pleader receives suggestions as to the law of a case or as to the mode 
of arranging the facts or of placing them before the Court or the 
manner of questioning a witness—would not all these be included 
in the meaning of the word instructions, and yet is there the 
slightest reason why suggestions on any of these matters should - 
not be received from a brother pleader not engaged in the case, or 
indeed from any one else? And even with regard to information, 
with regard to facts connected with the case, we can see no reagon 
why a practitioner should not have the benefit of the information 
he is able to collect. It seems to us on the other hand that it is a 
merit in a practitioner to be able to collect a great deal of informa- 
tion about his case from various sources. There is no reason to 
believe that pleaders would make use of such information without 
sufficiently testing their accuracy. At any rate the supervision of 
the presiding Judge ought, we think, to be a sufficient check upon 
any such indiscriminate use. So far as we remember, eminent prac- 
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titioners, bothin England and America, have taken credit for keeping 
their eyes and ears open to gather facts which may be of possible 
use to them in the cases in which they are concerned. Sec. 149 
of the Evidence Act also shows that a practitioner may receive 
instructions even on facts from third persons: It lays down 
that questions affecting the credit of a witness by injuring his 
character ought not to be asked, unless the person asking it has 
reasonable grounds for thinking that the imputation which it con- 
veys is well-founded, and illustration (b) to the section is asfollows :— 
“A pleader is informed by a person in Court that an important 
witness is a dacoit. The informant on being questioned by the 
pleader gives: satisfactory reasons for his statement; this is a 
reasonable ground for asking the witness whether he is a dacoit ” 
The illustration clearly shews that it is not improper to act on in- 
structions received from persons unconnected with the case. But 
“apparently a pleader who does so may be dismissed under clause (a) 
of Section 18 of the Act. 


The only persons except the party himself from whom instruc- 
tions may be received are his private servant or his recognised 
agent within the meaning of the Civil Procedure Code. What is the 
signification of the word ‘ private’ before the word ‘servant’ here ? 
We think the word is not required while it may afford room for 
quibbling. Again a recognised agent referred to in the clause is 
practically useless in many cases. Under Section 37 of the Civil 
Procedure Code, the recognised agents of parties sre certificated 
mukhtars ; persons holding general powers of attorney, and per- 
sons carrying on any trade or business for the party in cases in 
which the litigation relates to such trade or business. The first: 
class practically does not exist in this province. The second and 
third classes are’ empowered by the section to act only where the 
principal is not residing within the jurisdiction of the Court. 
Where the principal does reside within the jurisdiction no one 
but his servant can instruct the pleader. We think it would be 
impossible for many a litigant to do his business, if this rule 
were to be enforced. He is often not able to attend the pleader’s 
office personally. His business as a cultivator or otherwise will not 
- permit him to doso; and even if it did, many a litigant would be too 


dull or too ignorant to instruct the pleaders properly; and some- 
9 


t. 
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timés his ideas of his own dignity would stand in the way of his 
frequently attending the pleader’s office. He has necessarily to 
rely on some person who has some experience of litigation, or some 
friend to instruct his pleader. We think the rule is altogether un- 
necessary and mischievous. But if any restriction should be con- 
sidered necessary, we think it ought to be quite enough to lay ` 
down that instructions should not be received except from the 
party himself or any person authorized by a power of attorney to 
give such instructions. This is in fact the rule enacted in the 
proviso with regard to purdanashin women, and other people 
unable for any sufficient cause to instruct the pleader in person. 
Bnt the proviso says that a person authorized to give instructions 
should be one not receiving any remuneration in respect thereof. 
It is difficult to see the object of this restriction. There is no 
reason why, because a person is involved.in litigation’ other 
persons should do work for him gratis by instructing his pleader ' 
or otherwise. It would be impossible for any person to conduct 
his suit properly with such paternal restrictions though they are 
intended for his benefit. 


The last matter which we would refer to is the rule requiring 
pleaders to renew their certificates every year and to pay an annual 
sum of money for the purpose. The annual payment is, we think, 
unobjectionable without more. But we think the rule requiring 
the renewal of the certificate is open to grave objections. It largely 
diminishes the independence of the profession and cripples their 
usefulness to the public. The recommendation for a renewal has 
to proceed in the first instance from the Judge before whom the 
pleader ordinarily practises whether he be a Sub-Magistrate, Munsiff 
or Subordinate Judge. The grounds on which renewals may be ° 
refused are nowhere stated.’ A bad officer may satisfy a private 
grudge or wreak his vengeance for a supposed insult to his dignity 
without giving the pleader an opportunity to explain or to justify. 
We donot assert that hitherto certificates have been withheld 
from improper motives, but we know as a fact that pleaders have 
always the fear of such a contingency before them. The result is 
that if any Judge has to be met on a point where he entertains a 
strong opinion or prejudice, the pleaders in his Court do not dare 
to cross him but bring one from a superior Court for the purpose. 
This is again one of the reasons why pleaders are unwilling to put 
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in affidavits which would expose any irregularity in the procedure of 
- the Judge before whom they ordinarily practise. We think that if 
a pleader is to be prevented from practising, it should be done on 
specific grounds which he has an opportunity to explain. 


THE NEW JURY BILL (16 or 1895). 


On the 22nd August last, Sir Alexander Miller moved for and 
obtained leave to bring in a measure to amend the Criminal Pro- 
cedure Code of 1882: and thus, quietly and unobtrusively, the 
J ury Bill has been brought forth into the light of day. The parent 
of this embryo is alleged to be the jury commission which made its 
Report in the early part of 1893. On reference, however, to the 
Report, we find that the Commissioners did not at all recommend 
the changes embodied at least in Sections 3 and 4 of the present Bill, 
but were on the contrary opposed to them. ‘The main object of the 
Bull is to assimilate, so far as the duty of the jury with reference to 
their verdict is concerned, by the importation of the exotic princi- 
ple of Special Verdicts, the procedure in criminal trials by jury in 
India with that now prevalent in civil jury trials in England, and 
with the practice which obtained there and led to grave injustice 
in criminal trials for libels prior to the passing of Fox’s Libel Act, 
and in criminal trials generally in earlier times. It further pro- 
poses a principle alien to the systems of jurisprudence of both 
countries in respect of the finality of the verdict of the jury, and 
deprives it of the reverence which it has hitherto had attached to 
it in the eyes of English Judges. If the Bill is allowed to pass in 
its present form, it will change the whole character and complexion 
of trials by jury in India in its two most important features y VIZ, 
generality of the verdict and its weight thereafter. As it stands, 
itis open to grave objections in many. respects; and curlously 
enough, its very author frankly admits the soft impeachment, and 
trusts to the ingenuity of some other member to help him out of 
the davgers he foresees. Itis our aim in the present article to 
point out the merits and defects underlying the Bill by a discussion 

of its provisions in detail. ` 


The first section provides a wholesome check in accordance 
with the recommendation of the jury commissioners upon the 
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vagaries of the Local Government in the exercise of their powers 
under S. 269 of the Code, as exemplified by the recent notification 
of the Bengal Government restricting the jury system in the Pro- 
vince administered by it. The remaining sectiuns, other than 3 and 
4, propose a sort of modified special jury for the trial of such cases 
_ as the Local Government or the sessions judge considers ought to 
be tried by a somewhat superior jury, and call for no special 
remark: they are obviously a move in the right direction and per- 
fectly unexceptionable. 


But when we come to consider sections 3 and 4, which form the 
code of the Bill, we are compelled to lay a critical finger on them, 
aud to express a note of dissent from some of the provisions therein 
enacted. ` We shall first discuss the various Clauses of S. 3. Clause 
(1) re-embodied the existing law as to the right of juries to deliver 
a General Verdict. But in addition to this, clause (2) introduces 
the principle of special verdicts. ‘The theory of special verdicts will 
be best understood by a comparison between the Judicial method 
of arriving at a conclusion upon the whole facts of the case, and 
the present. jury system of General Verdicts. Take the following : 
case for example. Ais charged under S. 372 I. P. C. The story 
for the prosecution is that he went to a dasi of a Temple, and ` 
through her had his infant daughter’s name registered as in the 
service of the temple, whereupon she was put on the pay abstract 
like other dancing girls, received a salary and performed certain 
services, and remained at the house and under the control of the 
dasi; that upon A’s arrest, he admitted that he intended and knew 
it to be likely that the child would be employed for the purposes of | 
prostitution, before she attained the age of 16; and further it is 
alleged by the prosecution to be customary amongst temple dancing 
girls to lead a life of prostitution, and that the dasi was in the habit 
of receiving girls to live with her and to be employed as prostitutes. 
The constituent elements of the offence under S. 392 are (1) a 
disposal of the girl to the dasi, (2) minority of the girl, t.e., her 
being under 16, (3), intention that the girl shall be employed for 
the purposes of prostitution or for an unlawful and immoral pur- 
pose, (4) knowledge of likelihood of such employment, (5) such 
employment during minority, t.e., while under 16. These are the 
five main or general facts in issue (See Evidence Act 8. 3). The 
existence or non-existence of them are questions of pure fact. In 
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order to decide the first question of “ disposal,” it will be necessary 
to find the existence or non-existence of the following facts, viz., 
registration of the infant in the temple books, her being put on the 
pay abstract, receipt of salary and performance of temple duties by 
her, her residence at the dasi’s house and the control possessed by 
the latter. These are the particular or special facts of the case in 
issue. They are not pure questions of fact, but mixed questions of 
fact and law. The existence or non-existence of them is a question 
of fact, but whether they amount in law to a “ disposal” is a ques- 
tion of law. To decide the second question of “ minority,” it will 
be necessary to show the date of her birth. This isa particular 
fact in issue, pure question of fact. To show “ Intention” it will 
have to be found whether A used words indicative of it or not, 
whether or not others heard him, whether or not his acts, conduct, 
and the circumstances of the case show it. ‘These are special facts 
of the case: the use of words by A is a fact in issue and a question 
of pure fact; his act, conduct, and circumstances are relevant facts 
“ and questions of fact and law: the existence or non-existence of 
them being a question of fact, and the inference to be drawn from 
them, as to the existence or non-existence of the requisite inten- 
tion, being a question of law. “Knowledge” may be similarly 
made out by A’s words, acts, conduct and the circumstances of the 
case, (viz., custom of dancing girls living by prostitution, habitual 
-employment for such purpose, by the dasi, of girls taken by her). 
The same remarks as made above as to words, acts conduct, and 
circumstances apply here also: and similarly to the fifth issue. 
There is of course a sixth main issuealso possible, viz., about identity. 
Now if the trial were by a court alone, it would have (a) to find 
under the first main issue the particular facts in issue, and then (b) 
to conclude whether they amount in law to a disposal. Upon the 
second main issue it would have to find the date of birth. Upon 
the third, fourth and fifth main issues it would have (a) to find the 
use of the alleged words by A; (b) to find his acts, conduct and the 
circumstances of the case and (c) to infer from them whether, in 
law they show theintention, or knowledge required for the offence. 
Upon the sixth main issue it would determine the question of 
identity. After having come to these findings of the special and 
main facts, it would hold that the offence was committed or not. 
The whole of this process of finding aud reasoning would be ex 
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pressed in the judgment. If now the trial were by jury, they ` 
would have to find similarly the main and special facts including 
the question of identity, under direction from the judge as to the law, 
viz., as to the constituent elements of the offence, whether such. and 
such special facts amount in law to the offence, the legal inferences 
to be drawn from the special facts. But they would express openly 
only the conclusion they had arrived at upon the whole case, whether 
A was guilty or not guilty ; but the intermediate findings would not 
be disclosed. It would be impossible therefore to know (1) whether 
or not they considered the evidence to establish any particular special 


fact in issue or relevant, (2) if they considered the special facts. - 


established, whether or not they thought that they amounted to the 
elements of the offence as above mentioned, (3) how many of such 
elements they found established, (4) whether they had any doubt 
upon the question of identity. They may have found the existence 
of some of the special facts, which would, in law, support an ac- 
quittal or conviction as the case may be, though they did not believe 
in the others and yet deliver a General Verdict the other way. And 
hence their verdict would be a wrong one in law. This 15, upon 
theory, a serious objection to the General Verdict system in any 
country, but the quality of the Jury in the Mofussil in India, at all 
events, lends greater force tothe objection. ‘That there have often 
been grave miscarriages of justice in consequence, cannot be denied. 
Wehave only to refer to the Patna murder case, tried before Mr. Jus- 
tice Norris at the Calcutta High Court this year. The principle of S. 
3 Clause (2) 1s, therefore, a soundone. In theory it seems best cal- . 
culated to secure the ends of justice that the Jury should openly 
express findings on all the special facts of the case, whether in issue 
or relevant, and that the judge should conclude from them whether 
tle elements of the offence are established or not, and whether the 
General Verdict of the Jury must be recorded as that of guilty or 
not guilty from their Special Verdict. But though this may be so 
in theory, in practice it must be remembered, that what has to be 
considered is not so much what would, theoretically speaking, be the 
` most perfect arrangement of machinery, but what is likely, practi- 
cally, to attain the best results in affording a fair and intelligent 
trial which will command the respect of tle communities concerned. 
As the clause introducesa principle hitherto unknown, however ex- 
cellent it may be in theory, it should uot, in the first attempt, inake 
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too sudden and thorough an innovation. Radical changes upon such 
a question of verdict should be cautiously and sparingly introduced 
at first, and ample security provided against abuse from the sudden 
acquisition of anew and untried power vested inthe Judges. Time 
should be given to watch the operation of any radically new prin- 
ciple of procedure, and if it is found to work beneficially, then alone 
would an extension of it be justifiable. Besides, if the Jury were 
to give Special Verdicts upon all the special facts in issue or relevant; 
whether they were questions of pure fact, or questions of mixed 
law and fact, the number of their special findings would be co- 
- extensive with the number of special facts in issue and special facts 
relevant in the case, and in a long case, like the great Hyderabad 
defamation trial, their findings would be interminable. If the prin- 
ciple of Special Verdicts is to be carried out in practice, it would be 
sufficient for the ends of justice, to limit the Special Verdicts to find- 
ings upon the main facts in issue which constitute the elements of the 
offence. Thus,in a trial under 8. 372, the Jury should be required 
to come to separate findings upon the following six questions:—(1.} 
Whether or not there was a “disposal,” (2) whether the person was 
a “ minor,” (8) whether the required “ intention” was proved or 
not, (4) whether the “ knowledge” mentioned existed or not, (5) 
whether the employment was or was not to be during minority (6) 
whether proof of identity was or was not sufficient. They would 
still have to find the existence or non-existence of the special facts 
in issue or relevant, and to follow the Judge’s direction whether 
they amounted, in law, to proof of “ disposal,” “ minority,”  in- 
tention,” “knowledge,” “employment during minority,” identity ; 
but their process of reasoning upon them would not be laid open, 
The Judge from these findings would hold the Jury to deliver a 
verdict of acquittal or conviction as the case may be. The Jury 
would thus in every case have a few clear issues: the position of the 
Judge would be defined and no abuse of his authority could occur. 
The Judge would say whether these findings amount, in law, to an 
acquittal or not, and would record the verdict accordingly, and if 
it disagreed, act under S. 807 of the Criminal Procedure Code and 
refer the case to the High Court. But as clause (2) now stands it: 
is open to serious criticism. The Judge may require separate find- 
ings “ on any particular questions of fact which he may desire.” These 
words are vague and too extensive if taken literally, The Judge 
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may apparently, according to these words, require separate findings 
upon the main facts in issue, and upon the special facts, whether in 
issue or relevant, and that whether they are questions of pure fact 
or of mixed law and fact. Indeed the words are wide enough to 
enable him to ask for findings upon the main issues and special facts 
at the same time, that is whether there has been a “ disposal,’ whether 
the “ intention” or “ knowledge” be present, etc., and at the same 
time, whether the particular facts supporting these main issues are 
existent or non-existent. He may even ask them to decide ques- 
tions of facts altogether irrelevant or collateral, if they have been 
imported into the case. The nature of the findings the Jury may 
be asked to come to are not definitely or clearly stated as they 
should be in a Bill introducing an entirely new principle in India 
and investing Judges with new and imperfectly understood powers. 
Everything is left to what the Judge desires. There is no guarantee 
against his requiring any number of findings which may fill up 
sheets of printed matter. Again the more the findings, the more 
they will form the subject of contention at the Bar on behalf of the 
Crown or the Defence. Each party may enter into a prolonged 
discussion with the Court whether. the separate findings on the 
special facts, amount tothe main issues which constitute the elements 
of the offence, and thus to the offence, and each side will claim the 
victory and request the Court to enter a verdict for him. Again 
if the Court may according to the wording of the sectiou require 
findings on the main issues as well as the special facts, the findings 
of the Jury upon the first may be incompatible with those upon the 
second (e.g., the Jury may find that there was a “ disposal,” and at 
the same time find special facts, which do not inlaw, amount to a- 
disposal), and this will be again the source of fruitful contention as 
to what verdict is to be entered up. All these objections would 
be met by limiting the special findings to the main issues which 
constitute the elements of the offence. If all the elements are 

found against the accused, the Judge will enter a verdict of con- 
= viction; if any one is found in his favor, then if the remaining ones 
are sufticient for the offence, (as for instance when the Jury find no 
. intention, but knowledge of likelihood, which is sufficient for the 
offence under S. 372), he will enter the verdict of the Jury as one 
of conviction, and if insufficient for the offence, one of acquittal. 
A further objection to S. 3 is that it does not make clear provi 
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sion for recording the Questions ‘and Answers of the jury under 
‘clause (2). It appears obvious that every question put to the 
jury should be recorded, and, if necessary, the jury should be 
. furnished with written questions, and their reply should be given 
in writing and recorded verbatim, before the court enters up 
verdict finally, in order to avoid mistakes or misapprehension 
thereafter. There can be no such mistake or misapprehension 
when the jury simply say guilty or not guilty on the whole case, 
but there is room for error where they have to return a number of 
. findings. There is a clause, tacked on after clause (5) that every 
- such question and answer shall be recorded, but it does not provide 
adequate safeguard against error, and it is, besides, doubtful whe- 
ther it refers only to clause (5) or the preceding clauses also. Its 
collocation in the present section as well as in the present S. 308 of 
the Code might give it the interpretation of referring only to 
clause (5). o 
The utility of clause (8) is questionable. In the first place, if 
the judge is in doubt whether he can agree or not with the General 
Verdict, it proves that he himself has not come to any clear opinion 
on the guilt or innocence of the accused. If he has a well formed 
opinion, he should be able to know at once whether to agree or dis- 
sent from the General Verdict, and if he adopted the latter view, 
he could-refer the case to High Court under S. 307 as proposed to 
be amended. If he isin doubt as to the propriety of the verdict, 
it may be a question whether he should not first reconsider the 
evidence to dissipate his doubt, rather than call for a Special Ver- 
aict, merely for that purpose: if he finds that the reconsideration 
does not help him in coming to a definite conclusion, there seems to 
be no good reason why he should not rather accept the verdict and 
pass judgment accordingly. Then again there is the danger of incom- 
patibility between the General and Special Verdicts which will place 
the jury in an awkward and embarassing predicament, a result which ` 
should not be risked merely to eħable the judge to decide whether he 
should. express agreement or disagreement with the verdict. The 
natural dislike of the jury to bring themselves mto such an unenvi- 
able sitution will destroy their independence. They will anticipate 
the difficulty by a verdict consonant not with their own views but 
with that of the judge which it would not be difficult to discover 


from the judge’s conduct- during the trial and from his charge, 
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A jury appreciative of ridicule will have no other pemaine to, 
escape from a disagreeable position. Not only will their duties be 
rendered more onerous but also more difficult to perform, and few 
men would care to serve on a jury under such conditions. The in- 
compatibility itself would raise further difficulties. Suppose the 
judge disagrees with the special verdict and agrees with the general 
verdict in the end. He will have to pass Judgment accordingly, and 
will not be enabled to refer the case under S. 307; and there will 
be. a curious anomaly. If the judge agrees, however, with the 
special verdict and dissents from the General one, and refers the 
case, and the High Court comes to consider the “ opinion ” of the 
jury, what must be takén to be their opinion, the General or the 
special verdict? The object aimed at in the clause is no doubt to 
enable the judge to decide whether to agree or not with the general 
verdict with a view to his acting under S. 307 if he should dis- 
agree, but the advantage of allowing such an object will be dispro- 
portionate to the evils attendant on such a course. If the object of 
the special verdict had been to correct the General verdict and to 
order the amended verdict as that of the jury, there might be some- 
thing said on principle in its favor ; though even then it might not . 
justify its acceptance in practice owing to the danger of inconsis- 
tency between the verdicts., Besides the clause would then abolish 
General verdicts altogether in such a case. The words of the clause 
“on any ‘question or questions of fact on which he may desire their 
opinion” are open to the same remarks, as on the similar words 
~ in the preceding clanse, of vagueness and wideness. The clause 
should at least be similarly limited in respect of the questions that 
may be put under it, to Special Verdicts on the main issues and 
should not empower the judge to require findings on the special 
facts of the case. 


Clanse (4) has not a single ar simenti in its favor. It is ambi- 
guous, apparently inconsistent with the preceding clauses (2) and 
(3), unnecessary, and harassing. What is the nature of the facts upon 
which a further Special Verdict can be required under this clause ? 
According ‘to the wor ding of clauses (2) and (8) the judge can 
already request an exhaustive finding upon all the facts of the case, 
ie., the main facts in issue and the special facts in issue or relevant.. 
herdi is nothing then left to inquire about under this clause. Perhaps 
the intention of the framer may have been to permit the judge to: 
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supplement his stock of findings, in the event of the Special Ver- 
dicts not having been taken under the preceding clauses upon all 
tho facts of the case and further findings being in consequence 
necessitated by the first set of Special Verdicts. If this is the 
object of the clause it should have been more clearly expressed, 
and in any case it is no justification for it. It is surely reasonable 
that the judge should be required to make up his mind at once 
from ‘the commencement what findings of facts are essential to con- 
stitute the offence, and if he has done so he can need no further 
information: if he has not done so, he should be precluded from 
further exercise of a dangerous power simply to correct his omis- 
sion. Again, what is the cbject of the information? It is to 
‘enable him to determine whether to express agreement or dis- 
agreement with such verdict, or whether such verdict amounts to 
one of acquittal or conviction.” The words “ such verdicts ” must 
be taken to mean “Special verdict returned under sub-section 
(2) or sub-section (8) ”. Substitute the latter phrase for the former 
in the sentence expressive of the object, and the court is enabled to 
require further verdicts to determine (a) whether to express agrec- 
‘ ment or disagreement with the Special Verdict given under clause 
(2) or with that given under clause (3), and (b) whether a verdict 
under clause (2) or under clause (3) amounts to one of acquittal or 
conviction. But nothing is said in clause (2) about Special Verdicts 
being obtainable for the purpose of determining his agreement or 
dissent (that being the object of the next clause), nor can the judge 
call for Special Verdicts under clause (8) to determine whether it 
amounts to an acquittal or conviction (that being the object of the 
preceding clause). Another possible construction obtained by the 
relative positions of the phrases “ whether to express agreement 
or disagreement with such verdict” and “ or whether such verdict 
amounts to one-of acquittal or conviction,” by referring the first 
phrase toa Special verdict under the sub-section first mentioned in 
the clause, and the second phrase to the sub-section next mentioned, 
would lead to the same ambiguity. Perhaps the meaning intended 
is that after the delivery of a special verdict under clause (2) to 
determine whether they amount to acquittal or conviction, the 
court may require further Special Verdicts under clause (4) for the 
same purpose: and that after a Special Verdict under clause (3), fur- 
ther Special Verdicts may be required for the same object under 
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clause (4), viz., to decide whether the court can agree or not with 
the general verdict. But here another difficulty arises. If this is 
the meaning of clause (4), the clause is inconsistent with the 
preceding ones. According to clause (2) the judge must determine 
immediately upon receiving the Special Verdict, mentioned therein, 
whether the verdict is to be recorded as one of acquittal or convic- 
tion. The words are “he shall thereupon. . .” How then can he 
exercise the power under clause (4) for the same purpose? ‘And 
so the words of clause:(3) “and shall after the receipt of such 
special verdict finally dekgrmane whether to agree or disagree with 
, the general verdict of the jury” preclude him from requiring fur- . 
ther verdicts for that object under the next clause. Again it has 
already been stated that every possible question of fact may be 
submitted to the jury for Special Verdict under clauses (2) and (8), 
hence the clause is not really necessary, if a judge is not careless. 
But'the gravest objection to this clause is its harassiug nature, an 
objection which is admitted to exist by the legal member himself 
in his speech. The clause gives the judge power practically to 
submit the Jury to a cross-examination or brow beating, and this 
prospect as well as that of the possibility of bringing in incompati- 
ble verdicts, will destroy independent thought and convert them 
into instruments for registering the views of the Court, as it is by 
this means alone the jury can hope to escape from the terrors 
awaiting them. If the judge should be impulsive and irritated 
by their lack of intelligence or for some other cause, the trem- 
bling Mofussil Jury will only be too glad to adopt the course 
of subordinating their own view to that of the Judge. This clause 
thus strikes at the root of their independence and popularity. While 
it tends to lower the standing of the jury, it serves to destroy public 
confidence in the machinery and to defeat the very object of the 
system. Besides it will make their work quantitatively more onerous, 
The sense of finality of their task is gone and it may depend on 
the caprice or doggedness of the Judge when their labours will end. 
Clauses {3) and (4) place in the hands of an Indian Sessions J nudge 
powers as great in extent as imperfectly understood. 


22 


Clause (5) only empowers the Judge to guestion the jury in 
order to find out what verdict—guilty or not guilty, or that a par- 
ticular fact submitted exists or does not exist—they have delivered. 
The remaining portion of the paragraph is extremely important. 
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Whether they are required to deliver a general verdict or a special 
verdict, they will have to state only the result of their deliberations 
and cannot be called upon to state and explain their process of 
reasoning or their belief or disbelief of any particular witness. But, 
as above stated, it does not go far enough to guard against error. 

We now pass to S. 4. The first clause carries out the object 
intended, viz., to give the Sessions Judge more encouragement to 
vefer doubtful cases, by conferring upon him power to refer where 
he “is clearly of opinion” that it is necessary for the ends of justice 
to submit a case to the superior Court, whether the verdict, is per- 
verse or not. ‘This clause conveys a disparaging innendo upon the 
authority of a Jury’s verdict, but the next one directly and clelib- 
erately attacks it and reduces it to the level of a mere “opinion” 
or element for consideration by the High Court together with the 
other facts of the case. This appears to be the first time in the 
annals of trials by jury that in a British country the principle of 
degradation is proposed to be applied to the verdict of a jury. It is 
a complete departure from the hitherto unbroken traditions of 
British Courts of attributing pre-eminent weight to the verdict of 
a jury, except where it is illegal or perverse. No doubt it must be 
admitted that the intellectual capacity of some mofussil juries does 
not deserve any other treatment, but it cannot be said that in every 
case their verdict is to be despised. ‘This section looks very 
much like the coruscation of some Sessions Judge. If it is to 
stand, there is no need for Clauses (8) and (4) of 8.8. If after 
the return of a general or special verdict the Judge has any doubt, 
it would be better if he were to try at least first to see whether he 
could not himselfremove them, and in the event of disagreement refer 
the case under Section (4) instead of resorting at once to the cum- 
brous machinery of Clauses (8) or (4). The High Court is to. give 
due weight to- the “ opinion” of the jury. But in the case of a 
Judge requiring a special, verdict under Clause (2), there would be 
no opinion on the whole case delivered by the jury itself. The 
general verdict would be the inference of the Judge from the 
Special verdict, which alone wonld be actually delivered by the 
jury ; and in the case of incompatible verdicts under Clauses (8) 
and (4), there would be two “opinions” of the jury, . 

It seems to have escaped the framer of the bill that other 
sections of the code will have to be amended, at least in respect of 
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their wording, to fit in with the new Ss. 303 and 307. Thus S. 299° 
(a) will be inapplicable to the amendments proposed and so the 
illustrations to it. The term “verdict” as used now in many . 
sections of code implies “General verdict,” and it may be a question 
whether the mere introduction of the proposed new sections will 
cause a change in the meaning of the term so as to includea 


Special verdict—a meaning never before given to the term in 
India. 


One observation on the Bill strikes one immediatcly. If it 
passes in its present form there will be more applications uuder 
S. 26 of the Letters Patent in case of trials in the Original Criminal 
Sessions of the High Court, while petitions to the Appellate or 
Revisional Bench necessitated by errors of Sessions Judges will ` 
increase by leaps and bounds. o- 


Before concluding we would thus summarize our views in the 
form of a draft thus :— 


Sections 1 and 2 [Identical with Ss. 1 and 2 of the Bill}. 
Section 3 (1) [Identical with S. 3 (1) of the Bill]. 


(2) Instead of directing the jury generally to return a verdict on any charge 
or charges, the Judge may require them to return a special verdict, consisting of 
separate findings, upon all (unless some are admitted by both parties) the con- 
stituent elements of the offence or offences as defined by the law, including identity; 
and he shall thereupon determine whether such findings amount in law to a general 
verdict of acquittal or conviction of the offence or offences charged, and shall then - 
record the verdict accordingly as that of the jury. 


ILLUSTRATIONS. 


(a) A is charged with an offence under S. 372 of the Indian Penal Code, If the 
Judge require a Special Verdict, he shall direct the jury to deliver separate fi indings 
on all the following questions which are not admitted by both parties :—(1) Was there 
a selling, letting to hire, or disposal otherwise (as the case may be) of the minor, 
(2) Was the minor at the time of the transaction under 16, (3) Was the selling, etc; 
with intent to employ or use the minor for the purpose of prostitution or for an unlawful 
and immoral purpose (as the case may be), (5) Was the employment or use intended or 
known to be likely to be while minor- was uader 16, (6) Was A the person who did the: 
acts and hid the intention or ‘knowledge specified. Upon receiving the findings, the ° 
Judge shall, if all the elements necessary for the offence are established, hold the offence 
committed in the opinion of the jury, and record their verdict as one of conviction. 


(b) A is charged with offences under two or more sections of the Penal Code. The 
Judge shall, if he require a Special Verdict, direct the Jury to deliver separate findings 
on all the constituent elements, which are not so admitted, of every offence char ged, and 
upon receiving the findings, shall, if all the elements necessary for the various offences. 
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charged are established, hold the offence admitted in the opinion of the jury, and record 
their verdict as one of conviction of each offence. 


(3) In any of the foregoing cases, if the Judge is in doubt as to the meaning 
of the verdict,—whether it is intended to be a General Verdict of acquittal or 
conviction under clause (1), or whether the Special Verdict given under clause (2) 
affirms or denies the existence of the constituent elements of the offence or offences 
charged, he may ask them such questions as may be necessary to ascertain the 
point, but he shall,in no case whatever, inquire of the jury any reasons for their 
General or Special Verdict, or whether they have believed or disbelieved any par- 
ticular witness. 


(8) Every question submitted under clause (2) shall be recorded and delivered 
in writing to the jury, and every finding shall be given by the jury in writing and 
recorded by the Judge : and every question put and answer received under clause 
(3)shall be recorded, 

Section 4 [Identical with S. 5 of the Bill. ] 

Section 5 [Identical with S. 6 of the Bill.) 

Section 6 [Identical with S. 7 of the Bill. | 


E. H. MONNIER. 


— a c e a ama maa 


NOTES OF INDIAN CASES. 
Rattanji v. Hari Har Dut Duebe, I. L. R., 17 A 243. We 


think the practice of striking off applications for the execution of decrees 
should be put a stop to. The order striking off, it is said, is not a judi- 
cial disposal of the application. But whether judicial or not the order 
directs the application to be taken off the file and the decree-holder if he 
wants to continue the execution, must put in a fresh application lt is 
an order, however illegal, relating to the execution of the decree. If it was 
erroneous, an appeal lay for the purpose of setting that aside, The 
desire to make up statistics is the cause of much needless litigation. 
We hope we shall not any more hear of orders striking off applications for 
execution. 


The Himalaya Bank Ld. v. F. W. Quarry, I. L. R., 17 A 252. Blair 
and Burkitt JJ. hold that before the Transfer of Property Act, under 
the rule of equity and good conscience a mortgage by deposit of title 
deeds could be made in any part of India. Before the Act there was no 
rule requiring a writing and the intention to create a mortgage could 
` fairly be inferred from the deposit of the deeds. 

Ambika Dat v. Ram Udit Pande, I. L. R. 17 A 274. We are 
inclined to doubt the correctness of this decision although it is supported 
by the Madras Case of Ohidambara Pillai v. Ramasawmi Pillai, I. L. R, 
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ð M 161. Supposing one cause of action was a claim of pre-emption and 
the other was to recover immoveable property in ejectment could these 
causes of action be combined as not within tho scope of Section 44 
C. C. P.? We think not. It appears to us what the section means is 
where one cause of action is for the recovery .of immoveable property 
another cause of action for the recovery of moveable or immoveable pro- 
perty could not be joined with the first except with the leave of the court. 
It makes no difference to our mind that both the causes of action are 
based upon the right of pre-emption. If the two sales are perfectly dis- 
tinct the right to pre-empt is infringed in each case and the causes of 
action are distinct. The proper course seems to be therefore to compel 
the plaintiff to file separate suits, unless special leave were previously . 
given. When both canses of action are claims for pre-emption against 
the same defendant, it may bea proper thing to give leave to combine 
them. 


Barkat-un-Nissa v. Muhammad Asad Ali, I.L.R., 17 A 288. Sec- 
tion 22 of the Limitation Act has no application except in the case of 
joinder of parties after the period of limitation has expired. It does 
not apply either to an amendment of the relief claimed or of the ground 
of liability. The decision in Saminatha v. Muthayya I. L. R., 15 M, 417 
is an authority for the position taken up by the learned J Ri KA. in the 
case under notice. 


Gulam Muhammad ». The Himalaya Bank Ld, I. L. R., 17 A, 
292. There is sometimes a disposition in the Courts to pay too much 
attention to form in preference to substance. An action instituted by a 

liquidator should be in the name of the Company under the Companies 
Act. But the action was headed instead “ Liquidator of the Company 
so and so.” It does not appear that the defendant was misled by the 
form of the suit. The case of Imre Winterbottom 18 Q. B. D. 446. 
supports the learned Judges in the strict view they have taken of 
the language of the section. But we are rather doubtful whether so 
strict a view is justifiable on principle. There is auhority for holding 
that a forma] requisite of this discription need not be strictly conformed 
to if it has not misled the defendant in his defence, See Hari Saran 
Moitra v. Bhubaneswart Debi 151. A 195. The President of The Talug 
Board Sivaganga v. Narayanan, 1. L. R. 16 M, 317. Subramanya Pandya 
Chokka Talavar v. Siva Subramanya Pillai, I. L. R. 17 M 316. 


Bhagwan Singh v. Bhagwan Singh I. L. R., 17 A, 294. It 
has given us great pleasure to read this decision on a questionof Hindu 
Law. At a time when Mr, Mayne’s book is becoming the last word 
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upon a‘point of Hindu Law with several of our judges, it is alto- 
gether refreshing to read a thorough investigation into the original 
sanskrit texts for determining the true pronouncement of the Hindu 
sages upon a question. If a special custom in derogation of the sup- 
posed general law 1s proved almost in every province of the country it 
shakes one’s faith im the correctness of the law as derived from the 
digests, more especially when there is nothing in the original texts of the 
Smritis to warrant the interpretation of Nanda Pandita of the phrase 
Banerji, J. relies upon the long course of decisions 
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“ reflexion of a son. 
in support of his dissenting judgment. But the rule of Stare decisis 
has no application toa case of this description when the decision of 
the majority merely removes a disability but imposes none. The work. 
ing out of the rule that the mother of the boy to be adopted should be 
capable of being taken in marriage by the adopter in her maiden 
state is beset with difficulties. N otwithstanding the fact that Nanda 
Pandita is followed by half-a-dozen other digest writers on adoption as 
regards his understanding of the words “ Sadrisam” and ““ Putrachehaya 
Vaham” we are inclined to think that the generally received doctrine 
of the Hindu Law among the people is in favour of the view of the 
learned Chief Justice. One feels inclined to join Mr. Nelson in his 
strictures that too much importance has been attached to the views of a 
few writers whose works have had the good fortune to be earlier trans- 
lated and placed in the hands of English Judges. 


Sarman Lal. Khuban I. L. R., 17 A 422, We do not see any 
justification for the learned judges of Allahabad narrowing the scope 
of S. 25 of the Small Cause Act, It is hard enough to have to submit 
to the ruling of the Privy Council under S, 622 of the Civil Procedure 
Code in Amir Hassan’s case. S. 25 of the Provincial Small Cause Act was 
expressly enacted during the time of Mr. Ilbert as law member, to relieve 
against the hardships which S. 622 was powerless to relieve against. 
It seems to us that this narrow interpretation of the section is hardly 
justified by the language or the history of the provision. 


‘Lakhmi Chand v. Ballam Das, I. L. R. 17, A. 425. We have 
had occasion to point out the unsatisfactory character of some of 
the sections of the Limitation Act. S. 15 is certainly one of them, 
It makes provision only for suits stayed by injunction but not for 
applications. It stands to reason that an application stayed by injune- 
tion should be capable of being presented after the injunction is with- 
drawn. If the application were on the file of the Court there would be 
no difficulty in regarding it as in a state of suspended animation. But 
when it has been struck off, whatever that phrase may mean, for statis- 
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tical purposes, there is some difficulty. The absence of any provision 
for-deducting. the time of the stay in the computation of the period, is 
an impediment in the way to our regarding the new application as in 
time. Some judges adopt the device of applying Art 178 and say that 
the right to apply accrued after the removal of the injunction, But 
that is putting that article to a use for which it was not intended. ‘All 
applications for execution’ seem to us to fall within Art 179. The other 
device to which we are driven by our instinct of justice is to treat the 
new application as a continuation of the old application which the order 
striking off could not be said to have disposed of. It is time that this 
unsatisfactory mode of dealing with the matter should cease to be had 
recourse to. 8.15 should be amended so as to cover applications also. 
We do not know how long we may have to wait before we geba jurist 
as-law member of the Viceroy's Council. E 
Manohar Singh v. Sumirta Kuar, I. L. R. 17, A. 423. An ad. 
mission by the mortgagor of the receipt of consideration is certainly 
evidence against the purchaser of the mortgaged property in a suit by: 
the mortgagee. The decision in Brajeshware Beshakar v. Budhanuddi 
I. L. R., 6 O, 268 does not support the view that it is not evidence. See 
. the cases collected at p. 129 of Field on Evidence 5th ed. Tt 1s however 
another - guestion whether such an admission ought to be regarded as 


sufficient to shift the barden of proof when the dona jides of the docu- 
ment sued upon is impeached. e 


R. Wall v. J. E. Howard, I. L. R. 17, A. 438. There has been 
2 great deal of difference as to the meaning of the word judgment in the 
letters patent in the provision as to appeal. Latterly the Madras High 
Court has placed a liberal interpretation upon the term and allowed an 
appeal against anyorderofa single judge. See 3 M. Li J. 348 to 354. 
‘But the Calcutta and Allahabad High 
right construction upon that word whi 
‘English. cases, 


Gopal Reddi v. Chenna Reddi, I. L. R. 18, M. 158.. We fail to 
realize the difficulty which seems to have weighed with Duvies, J. Tn 
order to protect his land from being flooded a riparian owaet raised the 
‘embankment. We think he had a perfect right to do that. There can 
“be no obligation on his part to allow his land to be flooded unless the 
‘defendant by prescription has acquired a night of that description, He 
could build upon his land or do an y other act for the protection of his 
interest upon his land. The only thing w 


Courts seem to us to place the 
ch is in consonance with the 


hich the lower proprietor can 
do is to raise the embankment on his own land instead 


of insisting upon 
‘the upper riparian owner injuring his own, 
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Sayyad Azuf v. Ameeru Bibi, I. L. R. 18, M, 163. We are against 
the multiplication of easements. There arc some which are known to 
the law. There is no need for any innovation by the addition of aw 
easement of privacy. Whatever tho circumstances of Northern India 
may be to justify the Allahabad Court in recognizing it in Gokal Prasad 
v. Radho I. L. R., 10 A, 358 and Abdul Rahiman v. Emile, I. L. R, 16 
A, 69 there is no need for such a right in the Southern country. 


Balamma v. Pullayya, I. L. R..18, M. 168. It has along been 
well understood law in Madras that the widow of a divided coparcener 
is not in the line of heirs to the estate of a deceased Hindu. Butin 
this case the snit was upon a mortgage by the daughter’s husband of 
the last male owner, whose title to the property rested upon a will of 
the daughter who had no more than a life interest. As the mortgagor 
was the person in possession, whether he had or not any title to the 
property, his possessory interest was liable to be svized and sold for the 
mortgage debt. The question does not appear to have been raised 

before theHigh Court. 


Venkatanarasimhulu v. Peramma, I L R,18 M173. This case 
appears to us to have proceeded upon a wrong basis. The action 
was for the recovery of price paid for the sale of land. After the vendee 
had obtained possession under ihe sale a judgment creditor of the 
_ vendor obtained a decree against the property and succeeded in ejecting 
the vendee. Does Article 97 apply to a suit for the refund of the price. 
It appears doubtful whether this is a case in which consideration failed. 
The consideration was the transfer of the land forthe price. And 
unlike the case of Hanumun Kamat v. Hanuman Mandur, 1, L. B,, 19 C, 
. 123, the purchaser was placed in possession. If a third person succeeds 
in ejecting a purchaser, it does not seem to us to be a case of failure of 
consideration. If there was a covenant for quiet possession, there was a 
breach of it and an action would lie. The case where the vendor fails to 
pub in possession seems to us to be different from one where the posscs- 
sion of the vendee is afterwards disturbed, 

If the action was upon the breach of a covenant, express or implied, 
time would of course run from the date of the breach and the price 
would be recoverable as compensation within the meaning of Art. 116. 


Gopaludu v. Venkatarathnam, I. L. R., 12 M. 175. Confusion 
seems tous to be worse confounded by this decision. The question 
involved in the case ought to be placed on a satisfactory, footing by the 
decision of a Full Bench so far as this province is concerned. Every 
High Court has considered it in Full Bench except that of Madras and 
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whatever differences exist between them the law is settled for each 
province until it goes up to the Privy Council. But so far as Madras is 
concerned we have not even the satisfaction of knowing what the law is 
which the High Court will administer. If enhanced interest was payable 
not from the date of default but from the date of the bond, it was held 
to be recoverable in Basavayya v. Subbavazu. I. L. R, 11, M. 294. It was 
held to be penal in Nangapya v. Nangappa, J. L. R, 12. M. 161. 


Again in Narayanasamt Naidu v. Narayana Row, I.L.R, 17, M. 62, 
it was held to bo not penal. And now we havea decision by two judges, 
one of whom had taken partin the cases in 11 and 17, M .and the 
other was a party tothe judgment in 12M. They both concur in 
holding that such enhanced interest is penal. And Muthusawmi Iyer, J. 
explains the previons judgments in which he took part by saying that 
he awarded the enhanced rate from the date of the bond only as reasonable 
compensation and not inenforcement of the contract. We cannot sec 
why the reasonable compensation should exceed the original rate 
specified where that was high enough. 


It appears to us however, as we have more than once expressed our- 
selves already, that S. 74 of the Contract Act has no application to 
stipulations to pay enhanced interest from the date of the bond. 


Subba Iyer v. Ganasa Iyer I, L. R, 18 M179, The question in 
this case is one of considerable difficulty, We confess to a leaning in 
favour of the view adopted by the learned judges, as it moreover is in 
accordance with the general feeling of the people in the matter. To 
recognize property in the son by birth as against his father but not 
against his uncles and his grandfather during the father’s life-time 
appears to us to be a little anomalous although we are not prepared to 
say that it may not bein accordance with Hindu Law. The decision 
in Nagalinga Mudaly v. Subbramanya Mudaly 1 M, H. C. R., 77 does not 
however support the learned judges. That was a suit no doubt for 
partition by the grandson against the grandfather but after the death 
of his father. By the right of representation the grandson took his 
father’s place and the question discussed and decided was whether a 
son himself could enforce partition against his father. Sir Thomas 
Strange appears to have even doubted this proposition and Sir Colley 
Scotland C. J, & Bitilestone J. held that the son could compel his 
father to divide, and by parity of reasoning that the grandson who took 
his father’s place on the latter's death could enforce partition against 
the grandfather. This position has not been doubted by the majority 
of the Bombay Judges. But as we have said already, we are inclined 
to take the same view as Mr. Justice Telang, A decision of Shepherd J, 
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on the original side dissenting frora Telang’s judgment does not appear 
from the report to have been brought to the notice of the court. 


Sri Rangachariar v- Ramasami Iyangar, I. L. R, 18, M. 189. 
We think the decision will commend itself fo every body as sound. But 
we find it difficult to accept the correctness of the position that the 
decision in a suit of a small cause nature has not the force of res judicata 
in a subsequent suit which is not of a small cause nature. There is no 
doubt considerable authority in support of this position as the learned 
Judges point out, but we think the language of the section does not support 
them, In this case however the subsequent suit was instituted in the 
District Court and the Munsif who tried the former suit had no jurisidic- 
tion to try the latter case. On that ground the first decision has not the 
force of res judicata. 


Sundrammal v. Rangasami Mudaliar. I. L. R, 18, M, 193. 
The learned Judges had an important question of Hindu Law to 
face. We cannot but regard the absence of reasons for the conclusion 
that a bandhu evparte paterna was preferable to a bandhu exparte 
materna, as unsatisfactory. ‘There are three classes of bandhus, and the 
texts are unanimous in declaring that Atma bandhus stand higher than 
'Pitri bandhus and Pitra bandhus higher than Matri bandhus. Mr. 
Siromani and Rajkumar Sarvadhikari are agreed that in each of these 
classes the bandhus exparte paterna are nearer heirs than bandhus ew- 
parte materna. Weare not aware of any judicial pronouncement in 
favour of this view before the decision under notice. Their lordships, 
however, do fot make it clear that they limit the preference of the 
bandhu exparte paterna to the bandhu exparte materna within . the 
class to which they both belong. This rule cannot affect the more im- 
portant rule of the Atma bandhus standing higher than the Piiri band- 
hus and soon. Apparently their lordships regard the father’s brother’s 
daughter’s sons and the mother’s sister’s sons 28 alike Aima bandhus, 
In Muthusami v. Muttu Kumarasami I. L. R., 16 M, 23, 29, the same 
learned judges refused to regard the father’s paternal aunt's son as an 
Atma bandhu, and though erparte paterna he was placed below the mater- 
nal uncle, The text writers we have referred to are inclined to consider 
the father’s paternal aunt’s son as an Atma bandhu, We should have 
liked to see some definition of Atma bandhus in the present case more 
especially as the father’s brother’s daughter's son does not by express 
mention come in the list of Atma bandhus. 

We cannot help regretting the somewhat loose language employed in 
referring to the sister. Their lordships speak of her as succeeding as a 
relation as distinguished from baudhus or Lhinnagotra sapindas. But 


348 THE MADRAS LAW JOURNAL, [VoL v. 


the trenchant criticism of Mr. Mayne has shown that the Mitakshara 
makes no room for a class of relations other than Gotrajas, and bandhus 
and that if not entitled as a bandhu the sister has no place at all, The 
force of this criticism was recognized by Sir Charles Turner in 
Lakshnanammal v. Thiruvengada, I. L. R., 5, BM, 241, and he inclined to 
the opinion that certain females, the sister among the number, came 


within the class of bandhus. 


In Balamma v. Pullayya, I. L. R., 18, M, 168, Mr. Justice Muthusami 
Iyer himself says at p. 170, “In Kultiammal v, Radakrisina Atyar, 8 M, 
H. ©. R., 88, it was held that a sister was entitled ta inherit as a bandhu. 
This decision proceeds on the view that any relative who is also acognate 
may be treated as coming within the definition of bhinnagotra sapindas 
and that the term sapinda includes females.’ Butin the case under . 
notice the learned Judges use the following language. “Ib cannot be. 
denied that the sister’s son includes the sister because he is a bhinnagotra 
sapinda while the sister is a mere relative and being a female can offer no 
funeral oblations.” Again “as female relatives form a class inferior to 
male bhinnagolra sapindas as in tho case of a sister and sister’s son, plain- 
tiffs are preferable heirs to appellants who are only his sister’s daughters, 
who if as such in the list of heirs atall have a place therein as mere rela- 
tives, before the property escheats to the Crown.” We think the above 
passages are hardly reconcilable with each other. If the learned judges 
designate a class of persons as mere relatives entitled to the succession 
itis well that they define the term relative to indicate to the outer 
world who they may be, ` 


Rajam Chetti v. Seshayya. I. L. R, 18, M. 236. This decision 
teaches a lesson, Whatever the authority that is charged with the 
power to make rules, it is likely to make mistakes if it has not the 
benefit of public criticism. It seems to us whenever an authority has 
to framerules which have the force of law, the obvious course of wisdom 
is to publish draft rules for the information of those interested to give 
them an opportunity to point out errors in them. If such a procedure 
be invariably adopted we have little doubt that the instances of rules 
which are ultra vires will be much fewer than they are at present. The 
legislature is fully alive to this. See 8,6 of Act 1 of 1887. 


Rama Reddiv. Appaji Reddi, I. L R, 18, M. 248: The law 
with regard to interest post diem under mortgage instruments is in a 
state of confusion from which the decision of a Full Bench alone can 
extricate it. The decision in Badi bibi Sahibal v. Sami Pillar I. L. R 
18. M. 257, was the earliest case on the pomt in “Madras. Muthu- 
sami Iyer and Dest JJ, hold that interest post diem was recoverable only 
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as damages and a claim for it was barred after six years as damages are no 
charge upon the property under the instrament. Collins CJ. & Parker J. 
refused to follow this case in the case under notice though the report does 
not show that the decision of Muthusami Tyer & Best JJ. was cited to them. 
They expressed the same" view in Krishna Reddi v. Varadarajulu Reddi, 
I.L R, 18 M, 338, But in Tayar Ammalv. Lakshmi Ammal I. Ti. R., 18 
M, 331 the court practically declined to follow the two decisions of the 
Chief Justice & Parker J. It is plain that the way in which they seek to 
distinguish those cases is anything but satisfactory. We fail to under- 
stand why there should be a disincilnation on the part of Jearned 
Judges to refer a question to the Full Bench when there is a case 
of real conflict of opinion. It may not be altogether agreeable to have 
to differ, and to say so in plain language. But the certanity of the law 
is more valuable to the public than even its soundness. And a question 
of this description of every day occurrence ought to be set at rest by 
the authority of a Full Bench instead of being left in a condition which 
breeds a spirit of gambling in litigation among litigants: Are we not 
justified in detecting in such procedure the feeling of the Judges that with 
their present strength they cannot afford to have Full Benches sitting ? 


Brahmanna v. Ramakrishnama, I. L. R. 18, M. 250. It was 
perhaps difficult for the learned -Judges to decide the case otherwise 
than they did. It has been followed by Collins, OJ. and Parker, J. 
in Govinda Teddi v. Tiruvengada Reddi, 5 M. L. J. R., 65. The principle ' 
of these decisions appears to us to be in conflict with Chellam Naidu v. 
Ramasami, I. L. R. 14, M. 379. In England the husband can sue for 
slander of the wife if he has sustained special damage. See Odgers on 
Libel and Slander p. 395. As special damage has been held in this 
country not necessary to sustain an action for slander, it would follow 
that a husband might sue for the defamation of the wife, The English 
rule probably rested on the principle that husband and wife were one in 
law and he was to sne even when the wife was injured either alone or in 
conjunction with her. But in the case under notice the learned Judges 
have held that the husband is not entitled to sue. If defamation were 
the lowering of a man in public esteem there could be no doubt that 
the imputation of unchastity to the wife would affect his reputation. 
The difficulty, however, is in drawing the line. The publication of an 
imputation against a person related in one of several ways nught affect 
a man’s reputation at all events in this country. And unless the legis- - 
lature draws the line somewhere it would be difficult for the courts to 
say.“ Thus far will we go and no further.” We are uot prepared to 
say therefore that the decision is not sound. 
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Sathianama Bharathi v. Saravana Bagi Ammal, I; L. R. 18, 
M. 266, It seems to us that the learned Judges overlooked one ques- 
tion in this case. If the trustee alienated trust property in lieu of a 
claim for maintenance Article 134 would bar a claim for the recovery of 
the property after twelve years from the date of-the alienation. See 
Yesu Ramgi Kalnath v. Bulkrishna Lakshman, I. L. R. 15, B. 583, also 
Darby and Bosanquet’s Limitation 442 and 443. 


Siva Subramania Naiker r. Krishnamma, I. L. R. 18 M. 287. 
This case illustrates a very curious course of succession in a Zamindary. 
Perhaps it is a relic of archaic law in force in this country. The deci- 
sion of the Privy Council in Sartaj Kuari v, Deoraj Kuari I. L. R, 10 
A 292 declaring the unrestrained alienability of an impartible Zamin- 
dary governed by the Mitakshara law by the Zamindar for the time 
being, unless a special custom to the contrary be established, revolu- 
tionized the law on the subject as understood till then in this part of the 
country. The Madras Court naturally felt itself bound to follow the 
decision though unwillingly. See Beresford v. Ramasubbu I. L. R. 13 
M, 197. But an exceptional decision of that description may properly 
be confined within the limits of the rule laid down by the Privy Council. 
The judicial Committee did not depart from the priuciple of joint family 
right they had upheld in the case of impartible Zamindaries in other 
cases. See Stree Rajah Yannmula Venkayamah v. Stree Rajah Yanumula 
Boochia Vankondara 13 M. I. A, 133 & Raja Jogendra Bhupati Harri 
Mahapatra v. Nityanund Mansingh 17 I. A. 128; It was therefore the 
duty of the High Court to see whether consistently with the prin- 
ciples laid down by the Privy Council in other cases, the decision in 
Sartaj Kuari v. Deoraj Kuari, I. L, R-, 10 A, 292 could not be restricted 
to the case of an alienation by a Zamindar as against his son: It seems 
to us that the language of the Privy Council in the above case does not 
require more. Such a distinction, it is not impossible, that the Privy 
Council may accept as the only mode of escaping from a position which 
was taken without full realization of the consequences, in this part of 
the country. 


SUMMARY OF RECENT CASES. 
Toris—Defamation— Absolute privelege, 

Chatterton v. The Secretary of State for India in Council, 
1895, II Q. B. 189. The plaintiff, a Captainin Her Majesty’s Indian 
Staff Corps, sued the defendant for damages for defamation. The defa- 
matory statement complained of was made by the defendant, a Secretary 
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of State for India to the Parliamentary Under Secretary for India in 
order to enable him to answer a question asked in the House of Commons 
with regard to the treatment of the plaintiff, an officer in the Indian 
Staff Corps, by the Indian Military authorities and the Government. 


Held that the plaintiff's suit ought to be dismissed as the communi- 
cation complained of was made by one officer of State to another such 
officer in the course of his official duty. 


On grounds of public policy defamatory statements contained in 
anything in the nature of an act of state, e. g., a communication relating 
to State matters made by one minister to another or to the Crown, are 
absolutely priveleged in the same way as reports made in the course of 
military or naval duty. | 


Partnership—Dissolution— Wrongful dismissal of servant. 


Brace v. Calder and others, 1895, II Q B. 253 C. A. The defen. 
dants, a firm consisting of four partners, had agreed with the plaintiff 
that he should serve them in their partnership business for a period of 
two, years and that at any time within the two years the defendants 
should be at liberty to terminate the plaintiff’s employment on giving 
him one month’s notice, but should in such a case pay to the plaintiff a 
sum equal to his salary for the remaining portion of the period of two 
years. Some months after his employment two of the partners retired 
and the business was carried on by the other two partners who offered to 
continue the services of the plaintiff upon the same terms as before. 
This, however, he refused to do and sued the defendants for damages for 
wrongful dismissal or in the alternative for breach of contract to employ 
him for two years, the damages claimed being the salary which he would 
have received if the partnership had continued for the two years agreed 
for and he had not been sent away during all that period. 


Held by Lopers and Rigby, J. J. (Lord Esher, M. R., dissenting), that 
the dissolution of the partnership was a wrongful dismissal of the plain- 
tiff but that he was only entitled to nominal damages. 


Lord Esher was of opinion that there was neither a wrongful dis- 
missal nor any breach of any contract by the defendants with the plain- 
tiff. He said “ The real contract, in my opinion, is that they will employ 
the plaintiff for the time mentioned as their servant in the business, if 


they carry it on. If they do not carry it on there is no service for him 
to perform.” 


Cheque— Fictitious or non-existing person. 


Clutton and Co. v. Attenborough, 1895, II Q. B. 306, Willis, J. 
The plaintiffs were Jand agents, and amongst many estates managed 


~ w 


9 
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those of the ecclesiastical commissioners. One of their clerks falsely re- 
presented to them that A. had done work on their account and from time 
to time induced them to draw cheques payable to the order of A in pay- 
ment of the pretended work. There was, in fact, no such person as A 
and no work had been done as was represented to the plaintiffs. The 
clerk then endorsed these cheques in the name of the non-existing payee 
and negotiated them with the defendant who paid value for them in 
good faith. The cheques were duly honoured by the plaintiffs’ bankers. 
The plaintiffs afterwards found out the fraud and sued the defendant for 
the amount of the cheques as for money paid’by a mistake of fact. 


Held that, notwithstanding the plaintiffs’ belief that A was a real 

person, the cheques were payable to a “ fictitious or non-existing person ” 

‘and as such payable to bearer and that consequently the plaintiffs could 
not recover. 


Of. Negotiable Instruments Act. 


Master and Servant—Improper use of information obtained during 
service. 


Robb v. Green, 1895, Il Q. B. 315 ©. A. The plaintiff had 
employed the defendant as manager of his business; while under 
such employment the defendant secretly took copies of the names 
and addresses of the customers from his masters order-book, in 
order that he might solicit order from them, when he had left the 
plaintiff's service and set up a similar business of his own. Subsequently 
che left the plaintifi’s service and did so use the list. In an action by the 
plaintiff for damages and for injunction ; 


Held (affirming the judgment of Hawkins, J.) that in every con- 
tract of service—unless there is something in the agreement to the con- 
trary—there is an implied stipulation that the servant willdct in good 
faith towards his master during the existence of the confidential relation 
‘between them and that, as the defendant’s conduct amounted to a 
breach of that implied contract, the plaintiff wns entitled to the 
damages and the injunction claimed. 


In re Woodin, Woodin v. Glass, 1895, II Ch. 309 C. A. A testator 
‘gave certain leasehold properties to trustees, upon trust to pay the 
net rents and profits thereof to his daughter during’ her life, and after 
“her ‘death upon trust to transfer the said leasehold to such of her 
children as she shall appoint, and in default of such appointment, to all 
the children of. the daughter in equal shares, the shares of the sons to 
be vested in them at twenty-one, and of daughters at that age or mart- 
‘riage, He made other specific bequests and gave the residuary estate 
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to his ‘children, The daughter died leaving several infants and appoint- 
ing all her children equally to the leasehold the shares of sons to vest 
in them at twenty-one and of daughters at that age or marriage. 


Held that as the leaseholds were set apart from the rest of the 
testator’s estate and held upon specific trusts, the intermediate income 
until one of the children attained a vested interest was applicable to the 


. maintenance of the infant children. 


Will—Bequest of personality. 


In-re Lowman, Devenish v. Pester, 1895, II Ch. 348. C.A. 
A bequest of personalty to a person in tail isa bequest to him absolutely ; 
and a bequest to some one else, subject to the interest given to him, 18 
repugnant and void if the legatee survives the testator. Where in a 
will, there are successive limitations of personal estate in favor of 
several persons absolutely, the first of them who survives the testator 
takes absolutely, although-he would take nothing if any other legatee 
had survived and taken; or in other words, the effect of the failure of 
an earlier gift is to accelerate, and not to destroy, the later gift. The 
doctrine of repugnancy has no application to gifts which fail; the 
doctrine does not come into operation until somebody takes, and it 1s 
only those limitations which defeat the interest some one takes that 
are void, on the ground that they are inconsistent with what is given 
him. | 

l Dumages—Breach of covenant to repair. 

Ebbetts v. Conquest, 1895, II Ch. 377 C. A. The measure of 
damages for breach of a covenant to keep demised premises in repair is 
not the same in the case of an underlease as in that of a direct lease 
with a freehold reversion. © 


Under a lease from B the owner in fee, R was bound to keep the 
demised premises in repair during his term and to yield them at the end 
of the term in good repair. R underlet the premises with substantially 
identical covenants to the defendant for a term equal to that of his own 
less ten days. The defendant's lease showed on the face of it that there 
‘was a superior landlord and that his immediate lessor was under similar 
‘covenants to repair to the superior landlord. Tho suit was brought by 
R against the defendant during the continuance of the sub-lease for 
damages for breach of the covenant to repair, 


Held that in assessing damages the immediate Peor s liability to 
the superior landlord must be taken into account; and that for that 
l purpose the cost of putting the property into repair atthe end of the 

-term may properly be considered, The damages for which the defend- 
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ant is liable is the difference between the present value of the reversion 
with the covenant performed as it ought to be, and the present value of 
that reversion with the covenant unperformed, which it ought not to be. 


eane, 


+ 


7 MISCELLANEOUS. ` 


We beg to acknowledge with thanks the receipt of the following 
legal publications :— ~ 


The Green Bag for September (in exchange). 

The Brief for September (in exchange.) 

The Law Book News for September (in exchange.) 

The Educational Review for September (in exchange), 


LToo-too Laamination.—The young lawyer who reads what Mr 
Greenleaf says about cross-examination in eliciting the truth and con- 
founding the false witness, braces himself for the contest and plunges 
with vigour into cross-examination. He makes the witness retrace all 
tbe ground which he has gone over, so as to catch him in slight varia- 
tions. He thrusts at him unimportant papers and asks him to explain 
trifling inconsistencies. He tries the witness’ temper and tries his own, 
gets both the witness and himself into a perspiration, and finishes his 
storm of chops and tomato sauce with the consciousness, if he be a 
pretty shrewd fellow, that he has made the witness’s story more empha- 
tic, emphasized the point in which hurt most, and altogether done his 
side of the case about as much, damage as if he had introduced two or 
three additional adverse witnesses. 


The old practitioner, who has been there before, asks the witness a 
few unimportant questions, confining himself as nearly as he decently 
can to drawing out the witness's opinion on the weather and state of the 
crops, and finishes with the pleasing thought that he has disappointed 
his adversary, who expected the cross-examination of that witness to 
bring out a number of matters about which the witness could not be 
asked in chief. 


Cross-examination is a great thing and, if employed in the proper 
place and with the proper witness, is productive of excellent results, 
The fundamental and most important canon, however, in the science of 
cross-examination is: Do not cross-examine the wrong witness— West 


Virginia Dar.—The Brief. 
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, Advice to Advocate.—The lines given below, from the pen of Justice 
Story, are of as great interest and applicability to-day as when the great 
jurist first gave them to the world :— 
““ Be brief, be pointed ; let your matter stand 
~ Lucid in order, solid and at hand ; 
Spend not your words on trifles, but condense ; 
Strike with the mass of thoughts, not drops of sense ; 
Press to the close with vigour once begun, 
And leave (how hard the task) leave off when done ; 
Who draws a labour’d length of reasoning out, 
Puts straws in lines for winds to whirl about ; 
Who draws a tedious tale of learning o’er, 
Counts but the sands on ocean’s boundless shore ; 
Victory in law is gained as battles fought 
Not by the numbers, but by the forces brought ; 
W hat boots success in skirmish for in fray, 
If rout or ruin following close the day ? 
What worth a hundred posts maintained with skill, 
Jf these all held, the foe 18 victor still ; 
He who would win his cause, with power mast frame 
Points of support, and look with steady aim ; | 
Attack the weak, defend the strong with art, 
` Strike but few blows, but strike them to the heart ; 
All scattered fires but end in smoke and noise, 
The scorn of men, the idle play of boys. 
. Keep, then, this first great precept ever near: 
Short be your speech, your matter strong and clear ; 
` Earnest your manner, warm and rich your style, 
Severe in taste, yet full of grace the while ; 
So you may reach the loftiest heights of fame, 
And leave when life is past, a deathless name,”— The Brief. ` 
Irritable Judges.—It must irritate a judge, says the editor of the 
Green Bag, to hear counsel pretending to quarrel, knowing that it is 
merely Pickwickian, and that they will drink together most amicably at 
. recess. It must irritate a judge to hear counsel floundering awkwardly 
in some matter with which he happens to have been perfectly familiar 
before said -counsel was born. It must irritate a judge to hear counsel 
cite such and such a case as the “leading case,” when he knows that it 
is founded on a case of his own twenty years’ earlier. It must irritate a 
_ judge to be cautioned how he decides this case—that the eyes of the 
community, and particularly of the counsel, are upon him. It must 
irritate a judge to have to listen hour after hour, and day after day, and 
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year after year to interminable beatings of the same old straw, And 
so on ad infinitum. But the Bench has certain opportunities for 
vengeance. Thus Mr. O’Conor who was too apt to lecture Court, and 
caution them about the awful consequences of deciding against his view 
of the law—which of course, in the nature of’things must always have 
been the right view—uirritated the court of appeals (or at least Judge 
Allen) in the famous Tweed case about cumulative sentences, and Judge 
Allen irritated that great lawyer a great deal more by quoting from a — 
former argument of his in another case to the direct contrary, and adopt- 
ing that as the infalliable rule of law. Mr. O’Conor would not speak to 
the court as they passed by for a long, long time. We must not be too 
hard upon our judges; they are not angels, not even Jobs. Frequently 
when they appear impatient, and are really irritated, it is because of a 
manifest waste of public time by unwise counsel. It may be that in the 
multitude of counsel there is safety; there certainly is tediousness. As 
we generally kick our judges up to the Bench in order to get rid of their 
rivalry atthe Bar, and divide their business, we should be very long- 
suffering with them. If poets and judges are an irritable genus we must 
put up with them patiently.—The Brief. 


Responsibility to the Criminal Law for the acts of servants :—The 
maxim Respondeat superior has had a comparatively limited application 
in criminal law, it being an established principle from an early period 
that a master was not in general criminally liable for the acts of his 
servant, unless he had either expressly or by necessary implication 
authorized or been privy or assented to their commission. Such impli- 
cation would arise, where a servant was so employed by his master that 
an offence would be a necessary or probable incident or result of such 
employment. In Wilson v. Rankin, 6 B. and S. 216, the Court of Queen’s 
Bench instanced the case of a book-seller whose shopman sold a libellous 
publication as one in which the employer would be criminally responsi- 
ble. In Regina v. Stephens, 35 Law J. Rep. Q. B. 251; L. R. 1 Q. B. 702, 
which is the leading modern authority on this subject, it was held that 
the owner of works which were carried on for his profit by his agents 
was liable to be indicted for a public nuisance caused by acts of his | 
workmen in carrying on the works, though done by them without his 
knowledge and contrary to his general orders. But it is with regard to 
a certain class of statutory offences that the question what exception (if 
any) is to be made tothe general rule as above stated has in modern 
times been most frequently raised. A very recent illustration of this is 
the case of Leconte v. Montgomery, where the Queen’s Bench Division 
decided that Magistrates had rightly convicted a master for an offence 
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under the Merchandise Marks Act, 1887, committed by his servant, the 
master having acted innocently, The,point had previously been discuss- 
ed in Budd v. Lucas, 60 Law J, Rep, M. C. 95; L. R. (1891) 19. B. 
408, where the Court (Mr. Baron Pollock and Mr. Justice Charles) said 
that the old doctrine thata master was not criminally liable for the acts 
of his servants was not altered by that Actas to offences thereunder, 
except that the onus of showing the absence of mala fides was placed upon 
the defendant. Under section 6 of the Sale of Food and Drugs Act, 
1875, a master has been held liable for the sale of an adulterated article 
by his servant, though he had not only forbidden his servants to adul- 
terate,.but had taken special precaution to prevent them from doimg so 
(Brown v. Foot, 61 Law J. Rep. M. 0.110). This case is certainly in 
conflict with ‘a previous decision of the Queen’s Bench Division—viz., 
Kearly v. Tonge—where Mr. Justice Cave and Mr. Justice Charles said 
that there was nothing in the Act to make a master liable for the unan- 
thorized acts of his servant. In Brown v. Fost the Court put the liability 
of the master on the ground that inasmuch as the servant was given a 
general authority to sell by retail, it was the master’s duty to see that 
the servant within the scope of such authority did not contravene the 
Act. And this view seems more in accordance with the principle of 
Wilson v. Rankin and Regina v. Stephens (ubi sup.), and certainly with 
the object of the Act, which was to insure the protection of the public. 
A direct exception to the general rule has been introduced in the Phar- 
macy Act, 1868, Section 17 of that Act imposes a penalty on persons fail- 
ing to observe certain prescribed regulations upon the sale of any of the 
scheduled poisons, and expressly provides that for the purposes of that 
section the seller shall be deemed to be the person on whose behalf the 
sale is made, thereby making a master liable for the act of his servant, 
irrespective of the question of knowledge or complicity on the master’s 
part. The liability of the master has. been several times discussed in 
prosecutions under the Licensing. Acts. Thus in Mullins v. Collins, 43 
Law of Rep. M. C. 57; L. R. 9 Q. B. 292, the owner of licensed premises 
“was held liable to be convicted of supplying liquor.to a constable on duty, 
-although the liquor was supplied by his servant without his authority. 
On the other hand, in Newman v. Jones, 55 Law of Rep M. C. 163; L. R. 
-17 Q. B. Division 132, the trustees and members of the committee of a 
‘club were held not liable for the act of their steward in supplying, con- 
trary to their orders and without their knowledge or consent, liquor to 
‘persons not members of the club. These two cases are apparently dis- 
“tinguishable'.on the ground that in the former the servant was acting 
within the scope of his general employment, while in the latter he was 
:clearly exceeding it, 
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There is one other case worth mentioning in connection with this 
subject. In Chisholm v. Doulton, 58 Law J. Rep. M. 0. 133; L. R. 22 
Q. B. Div. 736, it was held that an employer was not criminally liable 
for a smoke nuisance caused by his servant using a furnace in a negli- 
gent manner, the employer not being personall¥ guilty of any negligence, 
and could not under such circumstances be convicted of an offence under 
the Smoke Nuisance (Metropolis) Act, 1853. Itis difficult to reconcile 
this case with Regina v. Stephens, but the decision may be taken to have 
proceeded upon the ground that the gist of the offence was negligence, 
and that being negatived on his part; he could not be made answerable 
for his servant's negligence. It should be noted that Mr. Justice Field 
“decided in favour of the employer with very considerable hesitation. 
On the whole the result of the cases seems to be that, as regards all 
such offences as are created by Acts designed, like the sale of Food and 
Drugs Act, for the protection of the public, the tendency will be more 
and more to hold the master answerable for breaches of the statutory 
duties by persons intrusted by him with the general management of his 
business. 

The successful enforcement of these Acts will very largely depend 
upon the extent to which the principle of Regina v. Stephens and Brown 
v. Foot is worked out :—The Law Journal. 

Medical Witnesses:—There is no manner of doubt that much of the 
loss of esteem, which has befallen the medical expert is due to this 
ignorance of medico-legal subjects. The medical profession is sadly 
ignorant in this direction, and the chair of medical jurisprudence— 
mythical or as taught, a farce in our medical colleges—is largely res- 
ponsible for the fact. We are left to grope our way through the 
mysterious labyrinths of legal methods, like a child in the forest, awed 
by our strange environment, and badgered by our wily legal brother, 
who knows more of medicine than we do of law. 

The change in present methods of obtaining medical evidence 
should, among others, embrace the one advised by the medical profes- 
sion, that of selection by the court, the compensation in no case to come 
from the litigants. This, while not preventing partisanship, would, 
in my opinion, reduce to the minimum its defects or bias resulting from 
it. Forrest sums up his views upon the subject of medical expertism 
-by saying. ‘The only adequate remedy for the evil of medical expertism 
must come from the co-operation of the Legislature, the judiciary, the 
Bar, the medical profession, and the editors of our great daily news- 
papers.” Itis generally conceded that few judges are free from par- 
tisanship. It would be inconsistent with human nature, were they not 
so in some measure — The Law Journal. 
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 Tital by Jury in Spain:—In his annual report to the minister of’ 
justice on the administration of the law for the past year, the Fiscal of 
the Supreme Court at Madrid (says the Daily News) states that the 
institution of the Jury in Spain has led to such abuses as to make 
reform urgently necessary. Ignorance, passion, fear, and every sort of 
underhand influence often led to verdicts which are either simple 
enigmas, or are contrary to all the evidence taken and to established 
facts, Among the more enlightened members of the community extreme 
unwillingness is shown to serve ina jury, and everything possible is 
done by them to prevent their names being registered on the official 
lists. Asa result, jurymen are in a majority of cases drawn from the 
poor and ignorant class—the class, that is, among ‘which intimidation 
has most chance of success. They are often unable either to read or to 
write. In some districts, moreover, the functions of a juror are exer- 
cised asa veritable trade by men who make it their practice to attend 
the Courts, and to obtain their own nomination in the place of persons 
who do not present themselves when the list of jurorsis called. They 
are actuated by the desire of obtaining the fee fixed by the law, and they 
are generally successful:—The Law Journal. 

Petty Perjury —In the course of an interesting article on the sub- 
ject in the Law Quarterly Review for July 95 His Honor Judge Chamors 
remarks “In India no doubt there was a good deal of lying but many 
of the lies were of a stereo-typed form (like fictitious averments in 
pleading) and I certainly ‘think itis harder to get atthe truth in an 
English county court than it was in a north-west Cutcherry. In the 
- High Court a higter grade of witnesses is reached and perjury is com- 
paratively rare. Moreover a witness who will freely commit perjury in 
a money matter will hesitate to do so in a criminal cause............After 
making all allowance for hard swearing which is not perjury there 
remains (in the English Courts, a terrible residuum of wilful ond cor- 
| rupt perjury which urgently calls for a remedy, if the administration of 
justice is not to be reduced to a farce.” —ZLaw Quarterly Review. 

_ + A good joke.—At the last Criminal Sessions of the Madras High 
Court, when Mr. G. P. Johnstone was addressing the jury on behalf of a 
-pvisoner, the presiding Judge Sir Arthur Collins, Chief Justice, told 
counsel that he must not expound bad law. Mr, Johnstone promptly 
replied “no my lord, I leave it to your lordship.” The joke, however, 
was made unwittingly for Mr. Johnstone was horror-struck at finding 
an expression of merriment in the faces of the members of the bar. 

The Harvard Law Review.—We cordially endorse every word of the 
euloginm pronounced upon this journal by that eminent jurist Sir 


Frederick Pollock. 
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“There is one product of your school however that stands apart 
and.can be judged on its independent merits; I mean the Harvard Law 
“Review. Now this Review has been in existence only eight years and 
within that time its contributions to the history „and science of our law 
have been of the utmost value. This is so far from being controvertible 
that ib can hardly be called matter of opinion at all, No such record of 
profitable activity has been shewn within recent times by any other law 
school. And although it is not necessary to commit oneself to the cor- 
rectness of this statement beyond the range of English-speaking coun. 
tries, | do not know that there would be an y great rashness in making 
it universal. The singularly fall and brilliant number of the Review 
published in honor of Dean Langdell’s silver wedding with the school 
need not fear comparison with the festival collections of essays produced 
at any German University. The school that commands the sorvices of 
such teachers and workers is at all events a living power.” 


——— 


In the course of his most interesting address on the vocation of the 
Common Law delivered at the Harvard Law School Association, Sir 
Frederick Pollock makes a happy suggestion for making the Common. 
Law representative of the best legal culture in England and America. 





“ The House of Lords, as we know, is entitled to consult, the judges 
of the land though not bound either to consult them in any particular 
case or, when they are consulted, to decide according to their opinion 
or that of the majority. There is nothing I know of in our constitu- 
tion to prevent the.House of Lords, if it should think fit, from desir- 
ing the Judges of the Supreme Court of the United States by some 
indirect process, if not directly, and asa matter of personal favour to 
communicate their collective or individual opinions on any question of 
general law; nor, I should apprehend, can there be anything in the 
constitution of that most honorable Court or the office of its Judges 
to prevent them from acceding to such a request if it could be done 
without prejudice to their regular duties. It would be still easier for 
the Privy Council, a body whose ancient powers have never grown old 
and whose functions have never ceased to be expansive and elastic to 
seek the like assistance. And if the thing could be done at all, T sup. 
pose it could be done reciprocally from this side with no greater trouble. 
Such a proceeding could not, in any event, be common. It might hap- 
pen twice or thrice in a generation, in a great and dubious case touching 
fundamental principles, like that of Dalton v. Angus, a case in which 
some strong American opinions, if they could have been obtained would 


‘have been specially valuable and instructive.’—The Law Quarterly 
Review, 
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HINDU LAW—ADOPTIVE MATERNITY AND RIVAL 
WIVES. 


The case of Annapurnt Nachiar v. Collector of Tinnevelly 
(I. L. R., 18 M, 277; 8. C, 5 M, L. J. R., 121, affords a striking 
illustration of the truth of Mr. Mayne’s statement (Hindu law S. 92) 
“that the law of adoption, as at present administered, is a purely 
modern development from avery few old texts. The space given to 
the subject of adoption in Sanskrit works on Hindu law is so scanty, 
that it can hardly be expected that the various questions which 
.. now turn up for solution in the administration of that law should 
— be dealt with by these writers. The subject of adoption had not 
. at the time that these works were written assumed the importance 
which it now possesses and the intricate problems that puzzle the 
modern Hindu Lawyer had not then arisen. One of such problems 
is the question how in a case in which a man taking a son in adop- 
tion has several wives, the claims of the different wives to maternity 
in respect of the adopted boy should be regulated. When an adop- 
tion is made by a Hindu who has only one wife, the wife becomes 
ipso facto the adoptive mother of the boy taken in adoption. But 
.- where there are several wives, are they to be all regarded as adop- 
tive mothers, or only one of them, and if so, which? If only one of 
the several wives is to be viewed as adoptive mother, the others 
will occupy the position of step-mothers. The importance of this 
question arises from the fact that the position of the wife in regard 
to rights of succession would vary according to the view taken. If 
a son dies without leaving a wife or issue, the mother would be 
entitled to succeed to his property. A step-mother on the other 
hand is not recognized by the Hindu law as an heir at all to her 
step-son or except very remotely. If all the wives should be 
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treated as adoptive mothers, the inheritance would pass to them 
jointly ; but if one alone acquires the position of adoptive mother, 
she will be solely entitled to the succession, and the others who 
“im this view occupy the position of step-mothers will be completely 
shut out from the inheritance. This point has for the first 
time been neatly raised for discussion in the case under review 
in which the contest related to the Tttumalai Zamindari in the 
District of Tinnevelly. It has beeu held by the High Court 
as well as by the Court of First Instance that where a Hindu 
having several wives acts with one of them in the ceremony of 
adoption, a wife so associated is alone the adoptive mother and the 
others are step-mothers. Whether this decision can be accepted as a 
correct statement of the law on the point is the question for consi- 
= deration. The authorities to which reference is made in deciding 
a question of Hindu law are (1) The Sanskrit texts (2) decided cases 
and. (3) the opinions of text writers in English whom fur compen- 
' dious reference we may call English text writes. Under the head of ` 
Sanskrit Texts may be included the Sruti, the Smritis and the 
commentaries and digests which have obtained general acceptance. 
With regard to these commentaries it should be remembered as 
pointed out by a Full Bench of the Madras High Court in Meenakshi 
v. Ramanada I. L. R., 11 M, 49, 52 that in several instances the 
commentaries themselves have become new. law-sources and that ` 
the only course open to courts of justice is to take the commentaries 
which are accepted generally as authoritative as containin g the 
law applicable to the parties, unless it is shown by clear evidence 
that in some special matter the usage of the people is not in accord 
with them. The decisions of courts are of course entitled to weight, 
and where a long course of decisions has been established and men’s 
expectations and conduct have. been moulded in conformity with 
them, it would be contrar y to public policy to disturb them. But 
when there has been no such course of precedents and the few 
cases that have been decided could not have given rise to any 
settled rules of conduct, the rule of stare decisis should not be 
applied so as to perpetuate decisions which are obviously based 
upon a misconception of law. The opinions of English Text writers 
are also entitled to respect, but the weight to be attached to them 
depends upon the accuracy of research and soundness of reasoning 
displayed and not upon any extrinsic advantages of. position which 
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the authors might have enjoyed during their life-time. The opinion 
of an English Text-writer is entitled to no weight, if it can be shown 
that he has not fully considered the question, or that his reasoning 
is faulty, or that the data upon which his argument is based are 
incorrect. Upon the quéstion now under consideration there is a 
striking paucity of decided cases and Sanskrit Texts. Opinions 
are no doubt to be found in some of the English treatises on Hindu 
law written in recent years. Butit would be found that the ques- 
tion has nowhere received that fullness of discussion which is 
necessary to its proper solution. Having regard to the meagre- 
ness of the materials available, the question has to be decided 
mainly by reasoning from the established principles of Hindu law. 
We shall therefore first deal with the question with reference to 
general principles and apart from the opinions of Hnglish Text 
writers and judicial precedents. 

It is established law that a Hindu husband may adopt a son 
without the consent of his wife. While there are texts which 
expressly declare that the consent of the wife is unnecessary, there 
are none which forbid an adoption in the absence of such consent: 
“Tf the case is thus, (it may be said) the assent of the wife is requisite 
for the husband also; for the purpose (of such sanction) would be 
the same; [as that of the husband to the adoption by the wife ].— 
This (if alleged) is wrong; for in consequence of the superiority of 
the husband by his mere act of adoption, the filiation of the adopted, 
as son of the wife, is complete in the same manner as her property, 
in auy other thing accepted by the husband” Dattaka Mimamasa, 
1,22. Ifthe assent of the wife is unnecessary, it follows that an 
adoption even against her wishes must be valid. Whether an 
adoption is made without the assent of the wife or against her will 
it has the result of rendering the wife the mother of the child. 
The opinion of Mr. Golap Chandra Sirkar (Tagore Lectures for 1888 
p. 215) that such a son does not acquire all the rights of a son to 
her does not seem to be supported by authority. The text quoted 
by the learned author has been obviously misunderstood by him. 
Nanda Pandita says “The forefathers of the adoptive mother only 
are also the maternal grandsires of sons given and the rest, for the 
rule regarding the paternal 1s equally applicable to the maternal 
ovandsires of adopted sons” Dat. Mim VI, 50. This passage is trans- 
lated by Mr, Sirkar as follows ‘‘ The forefathers of the mother that 
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accepts in adoption only, are also the maternal grandsires of sons 
given in the rest. The Sanskrit words inthe original are pratigrihitri- 
ya mata words which no doubt literally mean the mother who 
receives, but it is clear from the context and from the meaning 
assigned to this word in works relating to adoption that it has no 
reference to any actual acceptance, but merely denote the adoptive 
mother. There is no word in Sanskrit corresponding to the word 
‘adoptive’ except the word pratigrihitr?. In the context in wnich 
Nanda Pandita lays down this proposition he is discussing the 
question whether the relations in the family of adoption or in the, 
natural family are to be considered the relations of the adopted son, 
and after stating that the ancestors of the adoptive father are 
alone the paternal ancestors of the adopted son, introduces the 
passage quoted above. He is discussiag the claims of the ancestors 
of the adoptive mother and the ancestors of the natutal mother 
to be regarded as the maternal ancestors of the adopted son and 
does not consider at all the claims of two rival wives of the adopter 
to be regarded as the adoptive mother. That this is the proper 
construction to be placed upon the passage is admitted by both the 
learned judges who took part in the decision. If the consent of the 
wife is uanecessary to effect a filiation and if her co-operation may 
“be dispensed with, it follows logically that her association with the 
husband in the ceremony of adoption is a religious formality which 
possesses absolutely no legal significance and cannot possibly confer 
any legal right on her beyond what she may acquire independently . 
of such association. The performance of a superfluous act cannot 
give rise to any rights. The right of the wife to be considered as 
the adoptive mother arises, as Nanda Pandita says, from the fact 
that she is the wife of the adopter and not from any association 
with him in the actual ceremony of adoption. This will be clear from 
the fact that the wife of the adopter is regarded as the adoptive 
mother, even where she is not present atthe adoption Ifa bachelor 
adopts and subsequently marries as he is permitted to do, the wife 
of the adopter becomes by the fact of marriage the mother of the 
adopted son. A. widower who adopts a son and subsequently remar- 
ries would be in a similar position and his second wife will become 
the adoptive mother of the son adopted. These cases necessitate the 
conclusion that adoptive maternity is the result of the wife’s rela- 
tion to the adopter and not of any participation in the ceremony 
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of adoption. Where a man has several wives and adopts, their 
relation to the adopter being exactly similar, it follows that their 
claims to maternity must be exactly equal. 


The relationship between the adoptive father and his adopted son 
supposing that there is no previous relationship between them is a 
purely spiritual one. Sapindaship between a father and his natural 
son is botli spiritual and corporeal. But the latter tie is wanting in 
the case of an adopted son. The same spiritual relationship that 
exists between the adoptive father and his adopted son subsists also 
between the latter and the wives of the former. That there is some 
spiritual relationship between the wives of the adoptive father and 
the alopted son must be conceded, even if it were held that all but 

‘the one associated with the husband are merely step-mothers. A 
step-son confers spiritual benefits on his mother (See Sarvadhikari’s 
Hindu Law of inheritrnce p. 109). Sumantw says that all the wives 
of the father are mothers. This text justifies the ascription of 
maternity to all the wives of the- father, Where a person has a 
natural born son by one wife, the’ other wives are no doubt regarde 
ed merely as step-mothers; but in such a case there is a reason 
for differentiation. ‘The natural mother is connected by corporeal 
and spiritual ties to the son, while her co-wives are connected 
only by spiritual ties. In the absence of any such ground for differ- 
‘entiation the wives would be equally entitled to be regarded as 
mothers. Where a person having several wives adopts a son in 
conjunction with one, the relationship between the adopted son and 
the several wives is spiritual only and the co-operating wife 


possesses no other bond than the other wivesor even the adoptive 
father, 


The statement of Mr, Sirkar that there is no authority in 
Hindu Law for the proposition that a son adopted by the husband 
in conjunction with one wife can be a son to his other wives either 
in a spiritual or a temporal point of view is incorrect in fact and - 
-based upon fallacious reasoning (Sirkar p. 246). He begs the whole 
question in dispute in assuming that a son adopted by the husband 
in conjunction with one wife becomes the son of that wife exclu- 
sively. His argument proceeds upon the assumption that a woman 
does not become the mother of a son adopted by the husband, unless 
she consents to, and takes part in, the adoption, a position which 
we have seen is not countenanced by the authorities. Whero the 
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husbaud, alone adopts against the wifes will or aoni per- 
mitting her to associate with him in the ceremony of ‘adoption, 

Mr. Sirkar holds that the son‘adopted by the husband cannot be 
a son to the wife for any purpose and that the wife may in such a 
case adopt another son notwithstanding the adoption of a son by 
the husband alone, provided the latter gives his assent (Sarkar 
p. 227.) For the same reason he is driven to hold that simultaneous 
or successive adoptions, by two or. more co-wives or co-widows, of 
two or more sons, one by each, would be perfectly valid when there 
is the requisite assent therefor. There is nô doubt that if 
Mr. Sirkar’s view as to the necessity for the wife’s consent or co- 
operation were true, it would logically lead to the consequences 
laid down by him. But the fact that these consequences have’ 
been denied by the highest authority is the best proof of the 
uusoundness of the antecedent proposition (See. Rangamma Y. 

Atchamma 4 M. I. A. 1.) The bearing of the question of double 
or plural adoptions upon the subject in hand is that the former 

is intimately bound up with the question of the necessity for 
the wife’s consent in adoption accor ding to the opinions of 
| Mr. Sirkar and Mr, Bhattacharjee and the.disproof of their deduc- 
tion as to the validity of plural adoptions is disproof of the 
-premises assumed by them. The argument of Mr. Bhattacharjee 
on the point involves the same begging of the question that 
. we find in Sirkar, Mr. Bhattacharjee argues that because: a 
primary son of one wifeis only a secondary and less than a" primary 
son to a co-wife, a secondary son of one wife must be less 
than’ a secondary son of the other: But the whole point in 
issue is whether a son adopted by the husband either with one wife 
or without any of his wives becomes an adopted or secondary son 
of that wife alone or of all. The theory of Hindu Law being that 
a woman cannot adopt except to her husband and for his benefit, if 
his benefit is secured by an existing adopted son, it is clear that ho 
second adoption can be made by any of the wives. Mr. Bhatta- 
charjee is not himself free from misgivings as to the soundness of 
his position,as he concedes that according to the Datiaka Mimamasa 
and the Dattaka Chandrika the non-existence of a son to the hus- | 
band is a condition precedent to any adoption by a widow. Adoption 

serves two objects in the Hindu Law one.temporal, and the other 
spiritual, ‘The temporal object is perpetuation of lineage and as a 
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married woman cannot have any separate lineage of her own, the 
perpetuation of her husband’s lineage is perpetuation of her lineage. 
The spiritual object is the performance of obsequies and the offer- 
ing of funeral oblations and these can be done toa woman bya 
son adopted by her husband. If byHindu Law an adopted son could 
not confer any benefit on his father’s wives other than the one 
who took part with the latter in the ceremony of adoption, one 
might fairly expect a provision enabling them also to adopt. The 
absence of such a provision is clear evidence of the capacity of an: 
adopted son to confer spiritual and temporal benefit upon all the 
wives of his father. 


A ver y strong ar gument against the view taken in the decision 
under review can be brought forward on the Law of Parsimony. 
The learned judges flatly declined to consider the applicability of 
their view to other cases and seem perfectly satisfied with holding 
that the principle they lay down is sufficient for the solution of the 
particular case before. them. That in other cases the rule laid.down 
by them would fail to offer a solution does not weloh with them as 
a reason for suspecting the soundness of the rule. If a son adopted 
by a husband ju the absence of an only wife or against her wishes 
can become her son, if a son adopted by a bachelor can become the 
son of his subsequently married wife, if a son adopted by a widower 
can become the son of his first wife or of his wife subsequent to 
the adoption, the filiation must be rested not on the ground of co- 
operation by the wife, but upon the relation of the wife to the 
adopting husband. If the relationship of the wife to the adopting 
hus and is the ground of filiation in these cases, there is no reason 
why an additional ground of filiation should be sought in one par- 
ticular class of cases. The principle which is to be deduced from 
the first class of cases is sufficient to meet every possible case and 
iti would be illogical to invoke or assume an additional rule without 
adequate justification. 


We shall now proceed to consider the arguments which have 
been adduced in favour of the view that only the wife who is associ- 
ated with the husband becomes the adoptive mother. One impor- 
tant argument upon which great stress is laid is that as the hus- 
-band may give permission to one of several wives to adopt a son 
after his death, he may also choose one of them to co-operate with 
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him in an adoption during his life-time and may, at his pleasure 
confer maternity upon her alone. This argument is founded on 
the assumption that where one of several widows adopts under a 
sanction given by her husband, she alone is regarded as the adop- 
tive mother and the others are no more than step-mothers. Even 
if this position were correct, it would not be applicable to the case 
of an adoption by the husband during his life-time. There is a 
great difference between an adoption by a husband during his life- 
time and an adoption by a widow after his death. Where a husband 
adopts, it is the act of the husband, and the wife plays little or no 
part in the ceremony. But where the adoption is made by a 
widow, she isthe principal actor and as the act cannot be performed 
by several wives simultaneously, there may be a reason for holding 
that the widow who actually adopts has preferential claims to 
maternity over her co-widows. But asa matter of fact, there is 
very little authority for holding that where one of several widows 
makes an adoption she alone is the adoptive mother and the other ` 
widows are merely step-mothers, The legal status of maternity is 
an incident of the relation between the adopter and his wife and it 
would be strange if a person by his will ai pleasure could create 
or destroy such an incident. If it is open to a husband to 
confer maternity upon a wife by associating her with himself in 
the act of adoption, it follows logically that he should also be able 
to deprive a wife of her status as mother at his pleasure; bnt is 
there any evidence of the existence of such a power? If a husband 
declines to associate an only wife with himself in the ceremony of 
adoption, does she lose the rights of a mother ? If she does not and 
is entitled to the rights of a mother notwithstanding the husband’s 
desire to exclude her, why should a desire on the part of a husband 
to exclude all his wives but one be allowed any greater efficacy ? 
The legal consequences of marriage depend in almost every civilized 
country not upon the will of the parties to it but upon the law 
which governs them (Banerjee’s Stridhan and Marriage p. 111). 


Anotherargument upon which much reliance is placed is that the 
relationship of the adopted son to the family of adoption being the | 
result of a fiction, the fiction should not be unnecessarily extended. 
It is contended that adoption should imitate nature and that as a 
natural son can have only one mother, an adopted son should also 
have only one mother and that the fiction m such a case is that the 
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adopted son is born of the wife who is associated with the husband 
in adoption. It appears to us that it is those who think that adop- 
tion involves the fiction of being born of the adopter’s wife that 
are guilty of an unnecessary extension of fiction. The only fiction 
involved in the theory of adoption according to the decisions of 
the courts is that the adopted son is begotten by the adoptive father 
on the natural mother of the boy adopted. If the view that a son 
adopted by the husband with one wife becomes the adopted son 
of all the wives is a violation of the fiction that the adopted son can 
on the analogy of a natural born son have only one mother, there is 
an equal violation of fiction in the case of an adoption by a bachelor. 
If a bachelor can adopt, as it is settled he can, it follows that an 
adopted son can be brought into existence without a mother. The 
fiction which is supposed would be no more violated by holding 
that an adopted son has several mothers than by holding that he 
has no mother at all. If adoption is to imitate nature, it is in other 
respects than the matter of adoptive maternity: Again if the theory 
of adoption requires any fictitious assumption as to birth from the 
adoptive mother, how is it to be applied to the case in which a 
person having several wieos adopts apart from them all, or a widower 
makes an adoption. Again a widower who has married a child-wife 
may take it into his head to adopt a son older than his child-wife. 
Ts the adopted son in this case to be supposed as born of one 
younger than himself? The difficulties we have put cannot be 
shirked and show that the theory of adoption does not involve in its 
essence any fiction as to birth from the adopter’s wife, if any. It 
would be as weak as it would be illogical to contend that the 
fiction alleged should be applied wherever there is a wife co-operat- 
ing with the husband in the ceremony of adoption, but need not 
be applied in other cases. 


The argument that because a natural son of one wife is only a 
step-son of the other wives, an adopted son of one wife cannot 
be any thing better than a step-son of the other wives has been 
already noticed and proceeds upon a vague fanciful yearning after 
-symmetry and not upon any consideration of the reasons for the 
difference. In the case of a natural son the corporeal tie that 
_ connects the natural mother to her son is a bond which is absent in 
< the case of the other wives and endows the natural mother with 


higher privileges. In the case of the adopted son, there is no 
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such ground for differentiation. It is difficult to understand the 
Observation of Mr. Justice Shephard that the view which assigns 
an equality of position to the several wives of the adopter, gives an 
undue importance to wives in the matter of adoption, On the 
other hand it is his view which attributes efficacy to the co-opera- 
tion of the wife that is open to this charge. ‘The view that the 
wives occupy an equal position is- the result of holding that the 
part played by a wife in an adoption by her husband, has no legal 
significance, nor can we understend how the view taken by the 
High Court can be said to be specially consistent with the principle 
that an adoption is made solely for the benefit of the husband. If 
no material benefit is intended to be conferred by the husband in 
choosing one of his wives to act with him as stated by Mr. Justice: 
Shephard, it is not easy to see how that wife can subsequently 
acquire a benefit by the performance of an act which was never 
intended to produce such a result. 


We shall now proceed to consider the authorities on the 
subject. ` 


In a case cited by Sir F. Macnaghtow, in his Considerations 
in Hindu Law published in 1824 p. 168, he lays it down as clear 
and undisputed law that a son cannot be received in adoption by 
more widows than one and would be considered as the son of the 
deceased husband and the widow .by whom he had been received. 
Later on he observes, in p. 174 that it is usual but not necessary 
to adopt a boy as the son of his adopting father and one of his 
wives. Beyond the ipse dimit of the author, there is no authority 
quoted in support of his position, The opinion of Mr. W. H. 
Macnaghten in p. 13 of his preliminary remarks to his Principles 
of Hindu Law is indecisive and equally unsupported by authority., 


Two cases arose in Bengal in one of which alone the point 
really came up for decision. In Teen Cowree Chatterjee v. Dinonath 
‘Banerjee,3 W.R: 49, there was an obiter dictwm only ‘on the 
point. In the other case Kashee Shuree Debia v. Greesh Chunder. 
‘Lahoree,-W. R. Supplemental volume p. 71., the point was dis- 
‘posed of very summarily and no authorities were quoted. The 
-opinions of the later English Text writers are based upon no other 
authority than the cases and opinions already noticed (See. Baner- 
.jee’s Sridhan and Marriage p. 868, West and Buhler’s Hindu Law 
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Vol. I. p. 1182). As against these writers and cases the opinion of 
Jagannatha is entitled to some weight. He observes that if 
ason be adopted by a man married to two wives, he would have 
two maternal grandfathers and would claim as maternal ancestry 
both their lines of forefathers. It is suggested that this is a seem- 
ing difficulty and the ‘difficulty is reconciled by proving that 
although there be two sets of maternal ancestors, they should be 
jointly considered as lines of ancestors. It is pointed out by the 
District Judge in this case that this reconciliation is a mere device 
adopted by some to reconcile a seeming difficulty and does not 
receive the approval of Jagannatha, But the real inference to be 
drawn from the passage is that Jagannatha does not regard it as 
any difficulty or anomaly and has no objection to treat the lines of 
both the wives as lines of ancestors. (See. Colebrooke’s Hindu 
Law, 4th Edition Vol. II p. 394). In the Vyavasta Chandrika, 
Mr. Shama Charn Sirkar lays down that, if an adopted son was 
received by none of the wives either in conjunction with or under 
the authority of her husband, but by the husband alone, then the 
adopted son is to perform the parvana sraddha in honor of the 
ancestors of all such wives of the adopter. See. Vol. II p. 147 Verse 
321. The question, we consider, is one of considerable difficulty. 
But the result of the foregoing discussion is that the decision of 
the Madras High Court cannot be supported on principle and the 
authority upou which it is claimed to rest consists of nothing more 
than a tradition of error among a few English text-writers and 


forms a most shaky foundation. 


SECTION 9 OF THE INDIAN LIMITATION ACT 
EXAMINED. 


As stated by Banning it is an almost universal rule in the law 
of limitation, that when once time has begun to run, nothing 
stops it. This rule has been acted upon for centuries in England 
and America; and itis formulated for India in 5. 9 of the Limita- 
tion Act XV of 1877. Section 9 is in these terms :—“ When once 
time has begun to run, no subsequent disability or inability to sue 
stops it.” Banning enunciates the English rule thus: “ Time when 
once it has commenced to run in any case, will not cease to do so 
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by reason of any subsequent event which may be within the saying 
of the Statute.” ` Limitation 2nd ed., p. 6. The well-known text- 
writers, Darby and Bosanquet, express the English rule in much 
the same terms. “ When the time has once begun to run, it will 
continue to do so, even should subsequent évents occur which render 
it an impossibility that an action should be brought.” Limitation, 
2nd ed., p. 25. To the same effect is the rule that is laid down in 
America—see Buswell on Limitation, p.173.* Further this rule 
has been decided to hold good alike of all the Statutes of Limita- 
tions—see Homfray v. Scroore, 13 Q. B- 509. In this article I 
propose to coasider whether there is any foundation in principle for 
adopting the rule in the uiconditional and -unqualified terms in 
which it appears to be received in England and America and in 
wuich it appears to be laid down for India in S. 9 of the Act. 


As the rule stands, it appears to apply strictly to every case of 
subsequent disability or inability excepting those cases that may be 
specifically exempted from the operation of the rule.t Even cir- 
cumstances beyond the control of the plaintiff have been held not 
to relax the rigour of this rule in favor of the plaintiff. In Prideauz 
v. Webber, (1 Lev. 31), a case that occurred during the time of the 
English civil wars, the plaintiff in answer to a plea of limitation 
replied “ that a civil war had broken out and the Government was 
usurped by certain traitors and rebels which hindered the course of 
justice.and by which the courts were shut up and that within six 
years after the war ended, he commenced his action; and yet his 
replication was held to be ill”—see Bacon’s Abridgment, 5th ed., 
Limitation, (ki. 6), p. 480. In Doe d. Duroure y. Jones, 4 T. R., 800, 
a case that was decided by the King’s Bench in 179], Lord Kenyon 
says “| nevor heard it doubted whether when aay of the Statutes ` 
of Limitations had begun to run, a subsequent disability would stop 
their running .... I am clearly of opinioa . .. . óa the uniform 
construction of all the Statutes of Limitations down to the present 





en pee at 

* ‘It is said that the course of decisions both in England and America has 
established the rule that where the Statute of Limitation has commenced ronning, 
it runs over all subsequent disabilities and intermediate acts and events”—Per 
Hornblower, C. J., in Dekay v. Darrah, 2, J. S. Green (N. J.), 294, cited in Buswell} 
on Limitation, S. 119 at page 176, ed. of 1889. 

+ There is one exception specifically laid down in the Indian Law—see proviso 
to 8. 9 of the Limitation Act. This exception is also recognised in the English Law. 
One exception has been engrafted on this rule—namely where the administration 
of the estate of a person liable to be sued, has been granted to the person in whom 
fhe right of action is vested” Darby and Bosanquot, Limitation, 2nd ed. iP 25, 
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moment and the generally received opinion of the professioa on the 
subject that the question ought not to be disturbed.” Again with 
reference to a contention in that case that a subsequent involuntary 
disability such as, for example, insanity, as distinguished from a 
subsequent voluntary disability would stop time from running, 
Lord Kenyon held that the distinction contended for had never 
been admitted and that it would be mischievous to refine and make 
distiactions between voluntary and involuntary disabilities. In 
Rhodes v. Smethurst, 6 M. & W. 351, it was held that “ whe. 
time has once begun to run, no subsequent interruption to the 
plaintifs right of suing even from causes beyond his control, will 
stop it.” See also Cotterell v. Dutton, 4, T. R., 826. Again even 
in cases where the plaintiffis unable to sue because of tho non- 
appointment of a personal representative to a deceased debtor in 
whose life-time the time has commenced to run, but who has died 
subsequently, it appears the Statute will continue to run—see 
Rhodes v. Smethurst, 4, M. & W. 42 ; Boatwright v. Boatwright, L. 
R., 17 Eq. 71. 


It is unnecessary to cite any more cases in illustration of the 
theoretical stringency of this rule. The question is how far this 
rigour is sound in principle. Beyond antiquity of usage and beyond 
adoption for centuries both in England and America, is there any- 
thing in sound principle to justify this rule in its almost universal 
scope? One result of this rule is to create an insuperable barrier 
between disabilities that come into existence before and disabilities 
that come into existence after, the commencement of the period of 
limitation, For instance the disabilities, mentioned in S. 7 of the 
Indian Limitation Act will be of avail to the plaintiff, only if they 
exist at the time when the period of limitation begins to run. But 
if such disabilities come into existence subsequently to the com- 


mencement of the period of limitation, they cannot be relied on by 
the plaintiff. What difference in principle can there be between 


these two classes of cases ? 


Let us first consider what the true theory of limitation is. 
Lord Ellenborough appears to have entertained the view that iu 
thecase of actions founded upon contracts, the plaintiff might, at 
common law, have sued at any time and that there was an unlimited 
right of suit, until this was restrained by the Statute of 21. James I, 


ee 
3] 
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Chap. 16.—See Williams v. Jones 13, East, 449. Lord Coke says 
“that the limitation of actions was by force of divers Acts of Parli- 
ment—see Coke on Littleton 115. The law of limitation has how- 
ever cut down and circumscribed within narrow limits, this unlimit- 
ed right of action which, at common law, is alleged to exist. It 
does not fall within the scope of this article to specify the various 
grounds upon which the law of limitation has been held to rest.* 
Weighty reasons of public policy require that there should be a 
limitation as to the period within which a man may assert his 
rights. Every man must enforce his rights within a limited period 
of time on pain of losing after the lapse of the prescibed period 
either his remedy as in the case of debts, or his title itself as in the 
case of immoyeable property. If a person does not avail himself 
of his right of action for a certain length of time, he has only him- 
self to blame, if afterwards he is not allowed to assert his rights. 
But all laws of limitation and all the reasons brought forward in 
support of the reasonableness of the Jaw of limitation, involve the 
tacit assumption that the plaintiff must be able to assert his rights 
within the stated period and that only in case his inaction or 
laches extends over the whole of the prescribed period, he would 
be deprived of his right of action. The law of limitation annexes 
this consequence not to inaction, say, on a particular day, but to 
inaction for the whole of the period prescribed by the Statute. 


This view as to the theory of the law of limitation has been 

laid down in several cases. Thus in Adnam v. Sandwich 2 Q. B. D., 
p. 485, Justice Field observes: “The legitimate object of all of 
Statutes of Limitation is no doubt to quiet long continued possession 
but they all rest upon the broad and intelligible principle that 
persons who at some anterior time were rightfully entitled to 
land or other property or money have by default and neglect on 
their part to assert their rights slept upon them for so long a 
time as to render it inequitable that thay should be entitled to dis- 
turb a lengthened enjoyment orimmunity to which they have in some 
sense been tacit parties.” The learned judge held that the theory 
of limitation would be inapplicable to “cases where the rightful 
owner has been guilty of no neglect or default.” In Dalton v. 
* For an enumeration and exposition of the various grounds upon which the law 


of limitation rests, see Mitra, limitation pages 24, 33 and the numerous authorities 
vited in the foot-notes to those pages, 


* 
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Angus decided by the House of Lords in 1881, 6 A. C., 740, 


the same view was expressed by Lord Blackburn and others.* At 
p. 778, Justice Fry says: “To take away aright of action if not put 
in force within a reasonable time is one thing; to take away a 
man’s right in his property because he does not bring an action 
which he cannot bring seems to be quite another thing.” Again at 
p. 774 “As regards the reason of the case, it is plain good sense to 
hold that a man who can stop an asserted right or a continued user 
and does not do so for a long time, may be told that he has lost his 
right by his delay and his negligence.” . . . . “But there is no sense 
in binding a man by an enjoyment he cannot prevent, or quieting 
a possession which he could never disturb.” At p. 818 Lord 
Blackburn says. “A failure to interrupt when there is power to 
do so may well be called laches and it seems far less hard to say 


. that for the public good and for the quieting of titles, enjoyment 


for a prescribed time shall bar the true owner when the true owner 
has been guilty of laches, than to say that for the public good the 
true owner shall lose his rights, if he has not exercised them during 
the prescribed period whether there has been laches or not” ‘ It is 
both fair and expedient that there should be provisions to enlarge 
the time. when the true owners are under disabilities or for any 
other reason are not to be considered guilty of laches in not suing 
their right within the specified period and such provisions there 
were in the Roman Law” -pp. 818 and 819. 


And this theory appears to be recognised in the Indian Limit- 
ation Act itself. The provisions of Ss. 7, 13, dc. of the Act seem 
to involve the view that the plaiutiff cannot be prejudicially affected 
by limitation by reason of disabilities during the continuance of 
which, plaintiff cannot reasonably be charged with laches or guilty 
inaction; and that laches or guilty inaction on the part of the 
plaintiff is a sine qua non for the law of limitation to operate 
adversely to the interest of the plaintiff. 


Now let us see if S. 9 is consistent with the true theory of 
limitation. Why should disabilities which occur a moment before 





* The circumstances under which the case was decided were somewhat remark- 
able. It was argued twice before the House by some of the most eminent counsel— 
Sir F. Herschell (afterwards Lord Chancellor) Sir J. Holker (af erwards Lord Jnstice), 
Gainsford Bruce (afterwards Justice) ; further, the house summoned to their assist- 
ance seven of the most eminent judges of the High ccurt—Poll ck, B. Field, Lindley, 
Manisty, Lopes, Fry and Bowen JJ. 
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the commencement of the period cf limitation, be accorded greater 
indulgence than disabilities which come into existence, say, the 
day after the period of limitation has commenced to run ? It may be 
said that in the one case you have an opportunity to initiate the 
necessary proceedings of which if you do not avail yourself; yon 
have only yourself to blame, while in the other case you have no: 
such opportunity and that this difference is a sufficient ground to 
make a distinction between these two sets of cases, But this posi- 
tion is hardly tenable. It confounds the theory of limitation with 
the theory of laches. Under the law of limitation, laches even for 
the whole of the prescribed period less only by a day, cannot de- 
prive the plaintiff of his right of action. He may, if so minded, 
institute his action on that day. In Peddamuthulaty v. N. Timma 
Reddy 2 M, H.C. R. 270. Justices Holloway & Frere ruled that 
“on the whole it may be taken as the law both vof courts of law | 
and equity that mere laches short of the period prescribed by the 
Statute of Limitation is no bar whatever.” You cannot under the 
plea of the doctrine of laches cut down the period allowed by the ` 
law of limitation. That the doctrine of laches does not apply to 
cases to which the law of limitation applies has been laid down in 
a series of cases.” 


It is thus clear that under the true theory of limitation, there 
should be on the part of the plaintiff not only guilty inaction but 
also guilty inaction for the whole of the stated period, before you 
can deprive a. man of his right of action. 


Again it may be said that the law of limitation will practically 
be rendered nugatory, if you place on the same footing anterior 
disabilities and posterior disabilities. It may be asked whether a 
plaintiff who after having had 2 years 11 months and 29 days to 
sue for his debt, is afflicted with a disability on the last day,is enti- ` 
tled to any extension of time? This is however an extreme instance. 
We might put a similar case from the other extremes Whether a 
plaintiff who continues sane only for a day after the time has com- 
menced to run, but who is afterwards afflicted with insanity for the 
whole of the statutory period, is not entitled to some concession ? 


* See also Jamnadas v. Atmaram I. L- R,, 2 B. 183, Per Justice West; 
Taruck Chander v. Hurri Shunker 22 W. R. 267, Per Justice ‘Kemp ; Sheikh Ally 
Hossein v., Sheikh Mushur Hossein, 40. L. R, 577, Per Justice Broughton, Ramphal 
Shahoo v. Misru Lal, 24 W, R, 97, 
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and how does his case in substance differ from the case of 2 person 
who becomes afflicted with disability on the very day the period of 
limitation commences to run? Again even as to cases that fall 
within the scope of S. 7 of the Limitation Act, the same objection 
niay be raised. It may be said that 8. 7 also will practically ren- 
der nugatory the law of limitation. The disability might continue 
for, say, 50 years and a debt will under this section be kept alive 
against a debtor for 58 years after the cause of action has commenc- 
ed. Again the provisions as to cumulative and successive disabli- 
ties are still more effectively liable to this criticism. There may 
be successive and cumulative disabilities for centuries and yet the 
‘debtor or his remotest descendant is, in strict law, liable to be called 
upon to answer to a claim that may be laid hundreds of years after 
the cause of action has arisen. 


The truth is that the above considerations cannot justify any 
. distinction in principle between prior and subsequent disabilities. 
These considerations rather go to show that some limit may be 
fixed to the amount of the period that may be allowed in favor of 
the plaintiff on account of disabilities; and this has been done in 
the English Law as regards one important class of cases. The 
English Real Property Limitation Act of 1833 (3 and 4 Wm. IV 
C. 27; S. 17) * allowed for cases of disabilities a maximum of 
40 years from the time of the accrual of the right of action, as the 
period within which an action should be brought. Under Sec. 5 of 
the Real Property Limitation Act of 1874 (87 and 38 Vict. C. 57,) 
the maximum period was still further cut down to 30 years.T 
Under this Act of 1874, the period of thirty years is the utmost 
allowance for disabilities, even though the person entitled may have 
been under disabilities during the whole of such thirty years. 

Whether such limitations should be introduced into the Indian 
Law and how far such limitations may be consistent with the prin- 
ciple of the law of limitation are questions with which we have 
nothing to do at present. Such limitations may be enacted for 
India also and be made to apply to all cases of disabilities whether 
prior or subsequent, if the Indian Legislature should in its wisdom, 
see fit to do so. 





haaa a Ng a A ee cee te KENEN ag Beare ee NG. 
*(1.) Section 17 of 8 & 4 Wm. C. 27, was replaced by S. 5 of 37 and 38 

. C. 57. 

+ (2.) The English Acts of 1833 and 1874 relate to for the recovery of 

ands or rent and of charges thereon, 


o 
a 


378 THE MADRAS LAW JOURNAL. [VOL. Y, 


All, that is submitted here is that no distinction ought to 
be made between prior and subsequent disabilities. The express 
restriction of provisions like those of Secs. 7 and 17 of the Act 
to cases where there-is an absence of a right to sue at the time 
the disabilities come into existence, seems to be of questionable 
soundness, These Sections might as well be extended to all 
cases irrespective of the fact whether the period of limitation has 
already commenced to run or not. Sir James Colville in the state- 
ment of objects and reasons appended to his Limitation Bill of 
1855* states that the rule that when the law of limitation has once 
begun to run nothing shall stop it “ seems to depend more on the 
language of the Statutes than on any sound principle.” 

Again the fact that at the present day this rule has been 
restricted to considerably narrower limits and that there is an in- 
creasing tendency to recognise various exceptions to it, also Appears | 
to warrant us in venturing to question the soundness of the rule 
itself as broadly laid down in Sec. 9 and in the English and Ameri- 
can text books. But we must reserve for a future article, the 


consideration of the various exceptions to this rule. 
M. K. VAIDYANATHA IYER. 


SUMMARY OF RECENT CASES. 

Fraud—Discovery—Statute of Limitations. 

Elizabeth Thorne v. Heard and Marsh, 1895, A. C: 495, H. D. 
Where, on the ground of fraud or non-discovery of fraud, a plaintiff tries 
to take his case out of the Statute of Limitations, the fraud alleged by 
him should, either have been committed by the person who invokes the 
aid of the Statute, or. be one for which such person is somehow answer- 
able. R the first mortgagee of certain leasehold premises employed S 
who was algo the mortgagor’s solicitor, to sell the mortgaged property 
under his power of sale. There was a second mortgage of the premises 
of which R was not aware and S himself was the third morteagee of the 
same properties. S sold the premises in 1878 and after discharging the 
debt due to R, retained the balance in his hand, and acting as the mort- 
gagor’s agent continued paying interest on the second mortgage as if it 
were still subsisting, without informing the second mortgagee that the 
properties had been sold. The second mortgagee discovered the fraud 
in 1892, and sued R for an account and for payment of the amount due 





* The rule under discussion was however recognised in the Limitation Act of 
1859, Sec. XI but was given cnly a subordinate place. It is hardly necessary to 
observe that in the present Act as we'l as in the Act of 1871, the rule is emphasized 


and given an independent place, 


fod 
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to him on the ground that R was a (quasi) trustee for the balance of 
sale proceeds left in his hands after discharging his (R’s) debt. R 
pleaded limitation. 

Held, that all agency on the part of S came to an end as soon as R 
received his debt leaving Win possession of the balance in which he 
claimed no interest and to which he believed either S, or somebody for 
whom § was acting was entitled and that R was not responsible for the 
fraud of S as that was not committed when S was acting within the 
scope of his authority as R’s agent and that R could therefore well in- 
voke the aid of the Statute of Limitations. 





Gaming and Wagering contracts—Recovery of securities deposited. 

Strachan v. Universal Stock Exchange Ld. 1895, II Q, B., 329 
C. A. 5. 18 of the Gaming Act 1843, (8 & 9 Vict. C, 109), runs thus 
“No suit shall be brought or maintained in any court of law or equity 
for recovering any sum of money or valuable thing . . . . which 
shall have been deposited in the hands of any person to abide the event 
on which any wager shall have been made.” 

The plaintiff entered into certain transactions with the defendant 
which purported to be for the purchase and sale of shares in the stock 
market but which in reality were mere gambling transactions. He had 
deposited with the defendant certain shares as securities to cover the 
differences upon the rise and fall of stock market. He now sued to 
recover the securities alleging that he had revoked the authority of the 
defendant to hold the shares as security. 

Held that a valuable thing deposited by way of security is not 
deposited “to abide the event on which the wager shall have been made” 
within the meaning of the section above quoted and that the plaintiff 
“was therefore entitled to recover the securities. 

Held also, that even if this were deposit within the meaning of the 
Statute, still, if the contract of deposit is annulled by the party who 
made it atany time before it is realized, he can nullify the deposit and 
recover back the thing deposited. 





Railway Co.—Torts—Damage to goods-carried by a servant. 
‘| Meux v. G. E. Ry. Co., 1895, II Q. B., 387, C. A. The plaintiff's 
servant took a ticket, which he paid for with the plaintiff’s money, fora 
journey on the defendant’s line from an upcountry station to London. 
He took with him a portmanteau in which was his livery which belonged 
to the plaintiff. At the station the portmanteau was accepted by the 
company as his personal luggage—they not being aware that it contained 
goods in which the plaintiff had an outstanding right—and was handed 
over to one of the company’s servants, who negligently overturned it in 
front of a train so that it was run over by the train. and the goods in it 
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were destroyed. In an action by the plaintiff against the defendant for 
damages for injury to her property caused by the negligence of the 
defendant’s servants. 

Held, that as the goods were lawfully with the defendant’s license 
on their premises, they were answerable for any injury caused to the 
goods by the misfeasance of their servants, not on the ground of a breach 
of any contract between the plaintiff and the defendants, for there was .. 
` none such, but as a tort committed by the defendant’s servants for which - 
the defendants were responsible. 





Landlord ani tenant—Implred condition of fitness for habitation. 

Sarson v. Roberts, 1895, II Q. B. 893. It was laid down i in this case’ 
by the court of appeal that on the letting of furnished lodgings there is 
no implied agreement that the lodgings shall continue fit for habitation 
during the term. 

In March 1894 the defendant let certain furnished apar tments to 
the plaintif. Subsequently and while the plaintif was occupying the 
apartments with his family, the grandchild of the defendant’s who was. 
living in the house became ill with scarlet fever, and the plaintiff’s wife 
and child became infected and took the fever. The plaintiff was put to 
expenses in medical attendance and nursing and he claimed to recover 
_ such expenses as damages for breach of an implied promise that the - 
apartments were fit for habitation. P 

Held, that there was'nio such implied promise on the part of the 
Landlord and that the plaintiff’s suit should be dismissed. _ 





` Hasement—Right to undefined air. 

Chastey v. Ackland, 1895, II Ch. 889, C. A. A claim for the fy ee 
passage of air, not flo wing uous any defined aperture or passage, over. 
a neighbour's land on to one’s premises, is not sustainable in the absence 
of an actual contract to that effect. Such aright is not ga easement 
within the meaning of the Prescription Act 2463 Wm.4, O. 71;8.2 
nor can it be supported on the presumption of a lost grant, yA sual a 
presumption is not to be raised in support of rights against others by a 
user which they cannot interrupt. 

The plaintiff and defendant were owners of adjoining houses. For 
a long time ever since the building of the houses a free current of air 
had been flowing over the defendant’s house on to the plaintiff’s and was 
carrying away the noxious smells rising from the urinal and conveniences 
attached to the back of the plaintiff’s house. The defendant now raised 
the wall of his house, the effect of which was to cause a stagnation of air 
in the plaintiff's yard, which prevented the exhalations from the urinal 
and the conveniences from being carried off and the plaintiff’s house 
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thus became less healthy, Ina suit by the plaintiff for an injunction 
to remove the obstruction caused to the free flow of air to his house and 
for damages. 

Held, that the plaintiff could not support his right on the ground of 
prescription by immemorial user at Common Law as the houses had only 
been built within legal memory, and that he could not get any relief 
either on the ground of a nuisance or infringement of the easement and 
that his suit ought therefore to be dismissed, 

Itis highly probable that upon the abovementioned facts the plain- 
tiffs claim would bave been upheld under the Indian Easements Act 
Ss: 4, 15, 17 (a) (Act V of 1882). But vide the remarks of Trevelyan, J 
in Delhi and Land Bank ld. v. Hem Lall Dutt, I. L. R., 14 Cal. 839, 854. 


Concealed fraud—Purtners—Statute of Limitations. 

Betjemann v. Betjemann, 1895, II Ch., 474, C. A. A father and 
his two sons J and G were carrying on a partnership business sivce 1856. 
The father died in 1886, and his two sons, notwithstanding the breaking 
of the partnership by the death of the father, carried on the business 
themselves as if nothing had happened. There was nobreak in the account 
and the account was never brought to an end. J died in 1893 and his 
legal representative brought an action against G for an account from 
1886, the date of the father’s death, G claimed to have the account 
taken from 1856 as he alleged and (subsequently proved) that he had 
recently discovered the fact that J had, previous to 18:6, fraudulently 
drawn more money from the firm than was due to his share. The plain- 
tiff relied on the Statute of Limitations as a bar to such claim. 

Held first that the Statute of Limitations was no bar to the taking 
of account before 1886 as the account had been carried into the new 
partnership without any break or settlement. Secondly, that even if the 
Statute applied, J had been guilty of concealed fraud which would take 
the case out of the Statute, even though G could have discovered the 
fraud, if he had exercised due care and caution. 

A partner is as between himself and his co-partners entitled to rely 
on their good faith in all transactions connected with the partnership 
and if anything is done by his co-partners against his interest in it, he iš 
not bound to inquire until something happens to raise his suspicion, 
when-alone the Statute of Limitations will begin to run against him. 

Knog v. Gye (L. R., 5 H. L. 656) distinguished. 

Rawlins v. Wickham (3 De G. & J. 304) followed. 


Right of re-entry—Relief against forfeiture—Chose in action. 
Howard t. Fanshawe 1895, JI Ch. 581, Stirling, J. The right of 
re-entry on forfeiture of a lease for non-payment of rent is a mero 
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security for the payment of the rent. The law relieves the tenant from 
such forfeiture, on payment of thé rent due and incidental costs, and 
in this respect it makes no difference whether the landlord avails him- 
self of the security with or withont the assistance of a Court of Law. 
—(vide 8. 114 of the Transfer of Property Act is analogous to S. 212 
of the Common Law Property Act 1852 both of which provide only 
for cases in which the lessor has sought the aid of the court). ” 
The right of a lessee to be relieved against forfeiture is a chose in action. 
. Bhawani Prasad v. Kallu. Wheua plaintiff-mortgagee institutes 
a suit for sale under S. 88 of Act IV of 1882 against his mortgagor, 
who is the father of sons in an undivided Hindu family governed by 
the Mitakshara, without joining as parties to the suit the sons of the 
mortgagor, of whose interests he has notice, and obtains a decree 
and an order absolute for sale against the father only, the sons can 
successfully sue for a declaration that the mortgagee deeree-holder 


is not entitled to sell in execution of his decree for sale the interests of - 


the sons in the property comprised in the mortgage given by the father, 
although the sole ground of their suit is that they were not parties to 
the suit by the mortgagee. So held by Edge C. J., Now, Blair, Paine 
and Aikman J. J. (Dissentiente Banerji J.) x 


Held by Danerji J. that where under the circumstances above ' 


described, a decree has been obtained against the father alone without 
Joining the sous, the sons cannot plead against the operation of the decree 
on their interests any pleas other than those which they could have 
urged against the claim of the mortgagee in order to relieve them from 
liability for their father’s debt, had they been made parties to the mort- 
gagee’s suit.—Allahabad Weekly Notes. 

Queen Empress v. Mahabir. It is unsafe for a Court to rely on and 
act upon a confession which has been retracted unless upon a considera- 
tion of the whole evidence in the case the court is in a position to come 
to the unhesitating conclusion that the confession is true ; that is to say 
usually, unless the confession is corroborated by credible independent 
evidence. Queen Empress v. Rangi I. L. R. 10 M 295 referred to.— 
Allahabad Weekly Notes. 

In the matter of the petition of N ihal Chand. A Court enter- 
taining an application under 8. 195 of the Code of Criminal Procedure 
for revocation of a sanction granted for the prosecution of the applicant 
has no power to change the order against which such application is made 
into an order under 8. 476, of the said Code. In re Mathura Das I. L, R. 
16 A 80 referred to.—Allahabad Weekly Notes. 

Queen Empress » Ude Ram. A Court of Sossion is not precluded 
from hearing an appeal from a conviction for the sole reason that such 
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court has itself granted sanction for the prosecution of the appellant for 
the offence of which he has been convicted.—Allahabad Weekly Notes. 

Akhara Panchaiti v. Suba Lal. Held that where exists a prior 
usufruteuary mortgage, a subsequent mortgagee of the same property 
cannot bring the mortgaged property to sale in virtue of his incum- 
brance until such time as the usufructuary mortgage becomes capable 
; of redemption, Mata Din Kasadhan v. Kazim Husain, I. L, R. 13 A 432 

explained and followed, 


MISCELLANEOUS. 
We beg to acknowledge with thanks the receipt of the following 


publications :— i 


The Green Bag for October (in exchange). 

The Brief for October (in exchange.) 

The Law Book News for October (in exchange-) 

Law Magazine and Review for October (in exchange.) 

Canadian Law Times for October (in eachnnge. ) 

New York Law Review for October (an exchange.) 

Harvard Law Review for October (in exchange.) 

The Educational Review for October (in exchange), . 

. Hindu Widows.—Dewan Bahadur R. Raghunatha Row writes to 
-us :—“ I have hitherto been complaining that Act XV of 1856, Widow 
Marriage Act, is defective, and that its provisions have been unjustly and 
incorrectly construed by the Courts, so that all the good which had been 
intended to be conferred on widows by that Act of the Legislature has 
been defeated. Those who under the authority of the Act venture to 
marry have been declared not entitled to go and worship at the Pagodas. 
A' widow who has inherited the estate of her husband loses the estate 
if she re-marries; but after inheriting the estate, if she is unchaste, she 
is declared to be entitled to continue in possession of the same.” 

“We now see that this piece of legislation has been construed to cur- 
tail also the privileges and rights which Hindu widows had been enjoy- 
ing before the passing of the Act. There has always been a customary 
law (quite consistent with the written law of the Hindus, the Smritis) 
among the populations of India, that whenever the widow is permitted 
by the rules of the caste to re-marry, she is entitled to succeed in the 
absence of sons to the estate of her late husband which had devolved on 
her according to Hindu Law.* Thisrule has always been followed by 








*This is not correct. The courts have not refused to uphold any such 
custom, but generally wherever the remarriage of widows is allowed by custom, 
their rights to the estate of their deceased husband are also taken away by the 
game custom. See Banerjee’s St¥idhan and Marriage p. 269, Steele’s customs 
pp. 169 176; West and Buhler 96, 99, Murugay v. Viramakali T.L, R.J. M. 226, 
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these classes of people throughout the length and breadth of India. Yet, 
if any one is wicked ẹnough to think of depriving the widow of such 
property, he can, it appears successfully do so, on the authority of the 
Widow Marriage Act. 1 see that in a case of this description the Cal- 
cutta High Court has lately (I. L. R., 22,°C. 589) said that “the 
District Judge on appeal observed that in the present case, re-marriage 
being allowed by the custom of the caste, Act XV of 1856 did not apply 
to it; but that the rule of forfeiture in that Act was based on the gene- 
ral principle of Hindu law and even when a re-marriage was permitted 
by custom, the widow by re-marrying forfeited her interest in the first 
husband's estate. “It seems to us thatsupon the re-marriage taking 
place, the widow, though, according to the custom prevailing in her caste 
are-marriage is permissible, forfeited the estate, which was but a widow’s 
estate, that she had inherited from her husband.” Can any sane man 
say that such was the intention of -the Legislature in passing Act XV of 
1856? Yet this construction of the Act may be right according to the 
rules of interpretation of statutes. If so, this is an additional reason, 
why the Act should be soon modified.” 

Will— Issue living”—Ghild in utero. —A child in utero is by the 
well-known rule of the civil law regarded as living quoties de commodis 
ipsius partus quaeritur, D. 1, b, 7, a rule long adopted by the law both in 
Scotland and England. And in the construction of a will it was held 
by Chitty, J., In re Burrows in Cleghorn v. Burrows (1899) 2 Ch. 497, 
that a bequest to a woman for her absolute use “incase she has issue 
living ” at the testator’s death took effect, though the legatee’s child 
was at that time en ventre sa mére. It was the mother, not the child 
who took the benefit. But both principle and authority seem to support 
the view expressed by Lord Chief Justice Eyre in Doe v. Clark, 2 H. Bl. 
399, that, “independent of attention, an infant en ventre sa mère by the 
course and order of nature is then living.—Zve Juridical Review. 

The Madras Law Journal, January to July, 1895:—This Journal 
contains, in addition to valuable articles on Indian Law, careful reports 
of cases in the Madras Courts and in the Privy Council ;— The Juridical 
Review. 

The Anglo-Indian Codes :—I think I may sum up the subject when I 
say that, having had eight years’ professional experience of English Law 
and eight years of Indian Law, I think that the latter is vastly the more 
complicated and intricate system of the two. The difficulties of learning 
the English system as a student may be great, and the difficulties of 
learning the Indian system Jittle, but in the practical working out of the 
legal problems of daily life, I think there is a considerable amount of 
greater certainty in the English than in the Indian law. This result is 
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partly due, no doubt, to the constitution of the Indian tribunals, which 
are at present largely recruited from very minor lights at the English 
bar (the judgeships being in many cases the reward of party services), 
and from gentlemen who, though members of that excellent body, the 
Civil Serviee of India, are not lawyers by profession. It does not tend 
to strengthen a legal system when its administration is trusted to persons 
entirely strange to it and generally unsympathetic, or to those who have 
never had the long training necessary in all professions. I think, how- 
ever, that most practising advocates:in India will agree with me as to 
the deficiencies of the codes, and especially of the system under which 
they are administered and rendered more impotent than they need really 
be :—The Juridical Review, 
Dunning, afterwards Lord Ashburton, was stating the law to a jury 
at Guildhall, when Lord Mansfield interrupted him by saying, “If that 
be law, I'll go home and burn my books "My Lord, retorting 
Dunning, “ you had better go home and read them ”:—The Brief, 

An Trish Colonel of Dragoons, previous to a trial in which he was 
the defendant, was informed by his counsel that if there were any of the 
jury to whom he had any personal objections, he might legally challenge 
them; “ Faith, and so I will,” repliéd the son of Mars; “if they do not 
bring me off handsomely, I will challenge every man of them” :—TheBrief, 

Unsuccessful Lawyers:—Mr, Justice Brewer, of the United States 
Supreme Court, thinks that it would be a blessing, if some Noachian 
Deluge were to engulf half of those who have the right to practise law, 
a dictum which has called forth the following remarks in a Jay journal, 
the Tribune (Detroit). | l 

“It is somewhat cruel in the judge to look down from the supreme 
height which he has attained in the profession and speak with scorn of 
those who are still struggling at the bottom. What he says about some 
lawyers being a disgrace to the profession is, unfortunately, too true ; but 
is it not the same in every profession and calling? The existing indus- 
trial conditions develop the fact that there are too many of every body. 


In the law, as in other professions and ‘vocations, the process of 
natural selection goes on. The able, the studious, the industrious, the 
sober, the frugal and the honest rise to the top; the imbecile, the lazy, 
the shiftless and the dranken and dishonest sink to the bottom. The 
profession of the law must clarify,-itself, and does clarify itself by 
ordaining the unworthy to failure and the worthy to success. Nature is 
‘prodigal, In the vegetable kingdom, millions of seeds are matured for 
every one that germinates; but it would be dangerous to cut off the 


surplus supply. So among men, there must be in every walk of life 
4 


386 < THE MADRAS LAW JOURNAL. [Vol Vo 


many failures for every success that is scored. But it would be rather 
unsafe to out down the supply of raw material and depend upon supply- 
ing the bar with a sufficiency of talent from a few selected students. 

Success as a student does not always insure success in practice. In the 
strife and turmoil of the courts the great lawyer is evolved, ` If Justice 
‘Brewer were to attempt to select the proper victims for the deluge, he 
‘would hardly select them among the law students, for he could not pre- 
dict with certainty which would prove an ornament to the profession, 

“and which would prove a disgrce. He would have to select his victims 
from the lawyers who have been tried and found wanting, and his remark 
amounts simply to the formulation of a doctrine that the unsuccessful 
in life should be killed :—The Brief. 


It was before Sir Henry—who was fond of holding criminal assizes - 
—that a Hebrew barrister made this appeal for clemency for his client, ` 
convicted of perjury: “He is the best man in the kingdom for de trat, 
He always spoke de trut, and indeed he was so fond of it that he would | 
tell more than the trut.”—The Green Bag. 


Eetainers in Police Courts:--A matter arose at West Ham Police 
Court, on October 3, which demands the consideration of the Incorpo- 
yated Law Society. Mr. Bagallay questioned the bona fides of the retainer 
of a solicitor who appeared to prosecute in an assault case, the prosecutor 
being absent, and, on the ultimate appearance of the latter, questioned 
him closely as to the circumstances under which the solicitor came to 
"be instructed. The substance of the answers seems to have been that — 
the prosecutor did: not send for the solicitor and had paid him no fees, 
but had been sent out by his mother to get a solicitor, and that the. 
solicitor who appeared had been sent down by his clerk to the prosecu- 
tor’s home. Mr. Bagallay expressed an opinion that it was a case of 
touting: that the solicitor had gone down to the prosecutor, when ill 
and unable to appear, and had got a retainer without fee or anything, 
with the object of getting the fee when the case went for trial. Weare 
far from saying that the magistrate was right in his facts or in the 
inferences he drew from them. But the occurrence calls for inquiry by 
the Law Society, which ought not to allow a member of the profession 
to be under the magisterial imputations if they are unfounded, and ought 
even, if the magistrate’s facts were right, to consider whether in any 
way they show anything in the nature of unprofessional conduct. In 
' cases where touting is proved we do not know what power a magistrate 
has to interfere if there is an actual retainer, unless it be by his order 
-or certificate as to costs in cases where he has jurisdiction over costs. ;— 
The Law Journal. 
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THE ADMINISTRATION OF JUSTICE IN MADRAS. 


We have before us the record of another year’s work of the 
judicial service of this Presidency, certainly one of the hardest 
worked departments of the State. The reports on civil and crimi- 
nal administration are full of the minutest details which the most 
ardent lover of statistics can desire. We have no inclination to 
paint the picture of the hard-worked J udge applying himself with 
increased vigour, as year after year rolls over his head, anxious to 
distinguish himself above his compeers by the table of work turned 
out by him. Our interest in perusing the reports lies. rather in 
seeking to find out whether speedy and substantial justice is meted 
ont to the parties concerned at the smallest possible expense. 


Is the machinery of our courts working on proper lines? Is it 
intellectually and morally strong? Does the administration of jus- 
tice satisfy the public conscience and tend to the redress of wrongs 
without breeding in the people a spirit of gambling in litigation 
ruining all parties, the winner and the loser alike? These are pro- 
blems o! serious import to us. Statesmen at the head of the Gov- 
ernment would do well, now and then, ‘to pause to consider the 
questions we have suggested instead of merely publishing abstracts 
of tables which convey no meaning to the mind of the reader. 


With the establishment of a regular system of judicature and 
_ the introduction of a civilization which multiplies the avocations of 
life and brings all parts of the country into contact with one another, 
litigation is destined to increase. We may go through the reports 
of successive years and rise with the conviction that the civilization 
to which we are indebted so much has possible evils in its train, 
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- There is perhaps no ground of complaint against this. ‘The multi- 
plication of the arts and industries and the rapid circulation of wealth 
in an industrial society have much to account for the increase in 
the business of the courts. The Legislature has to watch whether 
the laws in any manner contribute to this undesirable result and the 
executive government has a duty cast upon it of satisfying itself 
that the judicial machinery is fully up to the mark in point of intel- 
lect and character. As regards the laws under which our system 
of judicature is organized, we have before now suggested the advi- 
sability of the Government appointing a commissian to examine 
into the costliness of justice in order that a great portion of the 
petty litigation of the country may be placed in the hands of popular. 
tribunals whose decisions may better accord with the average sense 
of justice of the village community to which the contending parties 
. belong and that the subordinate tribunals may be strengthened in 
talent and numbers with the right of appeal somewhat curtailed. 
We suggested last year that the pecuniary jurisdiction of Subordi- 
nate Judges in suits exceeding in value Rupees (fifty thousand) 
should be taken away—and given. exclusively to District Judges, 
until at all events the salaries of the former officers are raised con- - 
siderably beyond their present level in order that they may inspire 
the public with confidence in their integrity. We cannot help . 
expressing our disappointment with the recruitment of the ranks of 
Subordinate Judges for, no candid critic can feel satisfied with the 
judical qualities of the majority of that body. Nor can we say that 
the appointments made by the High Court to the posts of District 
Munsiffs leave nothing to be desired. Of seventeen District Munsiffs 
appointed in Bengal during 1894 there were 3 M.A. B.L.’s and 
all the rest were Bachelors of Laws: We cannot say the same thing 
for the selections that are made in this Presidency, though we are 
willing to give credit to the High Court for anxiety to do the best 
possible under the circumstances. The year has witnessed no pro- 
gress in the training or intellectual qualifications of the covenanted 
servants of the Crown called upon to fill the responsible posts of 
District Judges. ` In the year under review there was no change in 
the personnel or in the strength of the High Court. ‘I'he Judges 
_ have toiled on with increased energy, if that were possible, to cope 
with the increasing business of the court. Tha ery has been heard 
on every side that the High Court is unequal to the discharge of the 
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burden of work laid upou it. The public, associations of public 
men and the Judges of the High Court themselves have represented 
to the authorities that its numerical strength ought to be immedi- 
ately increased. The Local Government has temporized in the 
matter and the relief that has been asked for from every side seems 
long in coming. The Madras High Court had sis Judges when it 
was first constituted under the Letters patent of the Queen and the 


“number became reduced to five sometime afterwards. In recent 


years an appointment of a sixth Judge as a temporary expedient 
has been tried and with the departure of Mr. Justice Handley the 
High Court has only had its normal strength of five judges. It is 
absolutely essential that a tribunal which is entrusted with the duty 
of laying down the law for 35 millions of people and for hundreds 
of subordinate tribunals, which should be a model of judicial patience 
“ and thoroughness of investigation and whose learning should inspire 
respect throughout the length and breadth of the land should be 
maintained in the highest state of efficiency notwithstanding the 
financial exigencies of the empire. In the circumstances of the 
present case every argument that can possibly be thought of tells 
in favor of the inercase in the numerical strength of that body. 
The administration of civil justice yields a surplus of siateen lacs 
(16 lacs) to the coffers of the State. The surplus has gone on 
“increasing from 10 lacs in the year 1890 to 16 (sixteen) lacs in the 
year 1894. Even deducting the doficit in the administration of 
criminal justice, there is a net balance of 8 lacs to the credit of the 
State on the administration of justice. Economy or financial exi- 
gencies therefore can have no place in the argument. The admin- 
istration of civil justice in the Pr esidency of Bombay leaves a deficit 
of about 12 lacs payable out of the general revenues of the State 
and the High Court of Bombay has 7 Judges. In our review of 
the administration of justice Jast year, we called attention to the 
fact that the amount of work turned out by a Judge of the Madras 
High Court so far as numerical disposal is concerned was at least 
half as much again as that of a Judge of the Bombay or Calcutta 
High Court. We have compared the figures for 189-4 and our 
position remains unshaken. Except on the original side where 
Bombay has double the quantity of work that there is in Madras, 
the work of the Bombay High Court in every other respect is only a 
trifle more than half the quantity of that of the Madras High Court. 
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The work in Calcutta is no doubt in excess of that of the 
Madras High Court, but it is, proportionately to the number of 
Judges, much smaller. . In 1894 the Madras High Court disposed 
` of 1856 second appeals, Bombay 1072 and Calcutta 2543: The 
number of criminal appeals and revisions disposed of by the Madras 

High Court was respectively 685 and 618 in 1894 and in Bombay 
“ 3881 and 332 respectively.’ The comparison as regards civil tevision 
petitions and miscellaneous applications is equally in favor of the 
Madras High Court. The above figures prove beyond doubt the 
niggardly way in which Madras has been treated. It seems to us 
no matter for congratulation that the Judges of Madras have shown 
themselves capable of putting forth extra exertions to cope with the 
fast accumulating arrears. Work of this kind cannot but tell upon 
the quality of the work turned out. The qualities that. we most 
desire in the work of-the High Court are learning, research and | 
thoroughness. Unless the Judges have large intervals of leisure and 
freedom from the worry of ever-increasing quantitative pressure and 
unless they have ample time for reflection we can never hope for 
judgments from the bench which are.to serve as landmarks in the 
history of the progress of the law. The picture of justice weighing 
in the nicest scales is not a result of merely imaginative art. The 
greatest among the judges whose names history has inscribed in 
the rolls of time are visible -ex:bodiments of the ideal. And the 
judge would be more than human who could dispose of all the work 
which the progress of the country tends to accumulate, with the | 
. thoroughness of an Eldon and the insight of a Cairns ora Jessel and 
yet such is the feat which the judges of the Madras High Court at 
the present day are called upon to perform, which their predecessors 
of greater renown would have found it impossible to do. We 
have looked through the reports of twenty years ago when Scot- 
land and Bittlestone and Holloway and Innes presided over the 
Madras-High Court. The average number of first appeals disposed 
of from 1870 to 1874 was about (a hundred and forty) per annum 
“and of second appeals about 800 (eight hundred) per annum, that 
is, about half the number of cases disposed of at present. ‘Ihe 
number of.Civil Revisions and Miscellaneous applications has near- 
ly quadrupled during the last 20 years. If the judgments of those 
days appear to us more learned or profound, the explanation is.per- 
fectly simple. Wach judge used to sit not more than 2 or 3 days — 
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in the week and had-intervals during which his mind was enriched 
with the stores of learning of other countries and he came prepared 
to grapple with the problems that were set before him with a range 
. of reading aid a grasp of principles which made the solution easy. 
We sincerely believe th&t unless the Local High Court is strength- 
ened by the appointment of two additional judges, there will not be 
the desired relief to the existing staff.- It appears to us extraordi- 
nary that with the above facts full in the face the Local Govern- 
ment in a half hearted way recommended the appointment of an 
additional judge for a period of three years. We are told that the 
Government of India has cut down the boon to the period of one 
year and that a legal difficulty is exercising the souls of the author- 
ities at home. There is no legal difficulty whatever as regards 
the appointment of not one or two merely, but even of eleven (11) 
additional judges by the Queen. There is however a legal diffi-* 
culty in the Local Government appointing an additional judge for 
a limited period—for they have no power of appointment except 
upon the happening of a vacancy. ‘There has been no vacancy 
which the Local Government can fill up, until Her Majesty exercises 
her power of appointment by letters patent. A judge appointed 
by letters patent holds office during Her Majesty’s pleasure. With 
all respect to the learned judges of the Allahabad High Court, it is 
impossible to agree with the conclusion they arrived at, that there 
might be some unknown law which validated the appointment of 
| Mr. Burkitt. But the legal difficulty is one of needless creation. 
We cannot be without a sixth Judge. The day will never come 
when such a state of things will come to pass. When a Sixth 
Judge has been permanently appointed, the public will clamour, and 
justly too, for the appointment of a seventh, for there is work 
enough for seven judges in Madras, 


We do not agree with Mr. Justice Shephurd and the Local 
Government in their objections to the raising of the jurisdiction of 
the city civil court to Rupees (5,000) five thousand. Mr. Justice 
Shephard argues that suits between 2,500 and 5,000 rupees in value 
should not be transferred to the city civil court, because a judge of 
the High Court is as usefully employed in trying them as in dis- 
posing of petty second appeals. The Local Government would not 
jnterfere with the Jurisdiction as the professional emoluments of 
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Barristers will be affected. It appears to us that both of these 
arguments are entirely beside the point. If suits between 2,500 
and 5,000 in value can be tried and, efficiently too, by Subordi- 
nate Judges in the country why should not a judge of greater 
experience and knowledge like the judge of the City Court be em- 
powered to try them in Madras? We aro not for the abolition of 
the original side. We want a model original court presided over 
by a model judge taking evidence, examining witnesses, and dis- 
pensing justice with the help of the best forensic talent in the land, 
as a kind of object lesson to the subordinate judiciary and the 
public at large. But we do not want a High Court Judge un- 
willing to go through the drudgery of taking down evidence 
in his own hand, impatient of the humdrum monotony of an origi 
nal trial, the smallness of the interest at stake inclining him 
‘to be indifferent to the result and to skip through the smaller 
causes in a perfunctory manner. We would rather entrust them 
to the anxious attentions of a judge of inferior calibre. Petty 
second appeals which may not be arguable do require to be taken 
up to the highest tribunal, for the law can be laid down only by 
that court and whether the judge likes it or not, the disposal of 
trumpery second appeals as they are called is a necessary part of 
the duties of a High Court Judge.’ Nor can we sympathize with 
the solicitude of the Government to augment the pecuniary resources 
of Barristers beginning practice. It is not true that Barristers 
are handicapped in their start in business by the heavier fees they 
charge ; for it is well known to the profession and to the judges 
that vakils of equal standing demand and succeed in receiving 
larger fees from their clients. A number of crown offices are the 
preserves of barristers. There is nothing to prevent their being 
engaged in the city civil court in the causes which are transferred 
to that court. We are thankful to Government for the solicitude 
they evince for the independence of the bar. But thatis not to be 
secured by protecting one branch of the profession to the pre- 
judice of another. The Government have failed to lay their finger 
upon the true reason of the decline in the professional position of 
barristers in this Presidency. Several of the barristers have not 
the same training in the departments of law administered by the 
courts of this country that the vakils who are bachelors of law of 
the University of Madras possess. The vakil has the immense 
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advantage of knowing the language of the client which facilitates 
the taking of instructions directly and inspires a feeling of confid- 
ence in the client that “ his lawyer” has thoroughly understood his 
‘case. No barrister who has tried to equip himself with this 
necessary qualification’for professional success, has had reason to 

complain that his legal and forensic attainments have not been 
utilized ? It must also be confessed that there are not among the 
barristers of Madras men of the same professional eminence as the 
late John Bruce Norton or Mr. John D. Mayne. We think there- 
fore that there is good ground for relieving the High Court of a 
portion of its original work by enhazcing the jurisdiction of the 
City Civil Court. We maintain however that in addition to this 
relief the strength of the High Court ought to be increased by the 
addition of two judges. 


UNLAWFUL DISPOSAL OF MINORS. 


The subject of the article has acquired prominence of late in 
connection with the well-known prosecution, under these sections 
(I. P. O. Ss. 872, 373) of brothel-keepers, undertaken under 
the auspices of the Methodist Mission at Calcutta, and the attempt 
to bring the houses of ill-fame within their purview with a view to 
the suppression of prostitution in the city. The failure of the 
attempt and the dissatisfaction caused by it was the subject of dis- 
cussion in the Indian papers, and led to suggestions recommending 
an alteration of the law; and the question also came under the 
consideration of the Imperial Parliament. In the Province of 
.Madras, the matter has always been regarded as a sore point, in. 
consequence of theinterpretation put on these sections by the 
Madras High Court, which has tended to interfere with the time- 
hallowed customs of religion there prevalent. 


There are nuinerous difficult and interesting points of law sug- 
gested by these sections, but I do not propose to enter into a discus- 
sion of questions other than those upon which the several High 
Courts have differed in construction, and which are, therefore, of 
greater interest to the practising lawyer. 


The first and main point of divergence is as to what constitutes 
a “disposal”? under these sections. According to the first view, 
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it is necessary for that act, as described in Ss. 372, 378, that there 
should be (a) three parties to the transaction viz., the disposer, the 
minor, and the person to whom the minor is disposed of; (b) a con- 
tract or arrangement and (c) a giving up of present possession of 
the minor completely, or for a period, by the first to the third 
party. This construction which is borne out by the words of S. 372 
itself, is rendered beyond doubt by reading Ss. 372, 878 together. 
(a) The terms “sell, let to hire, otherwise dispose of” taken in 
their common signification imply a transaction between three 
parties. It is of course true that we sometimes speak of a 
man selling himself or letting himself to hire, but in countries 
at all events in which slavery is unknown, what is really sold or 
let is the labor or skill of the seller or letter (per Holloway, J., 
in Dowlath Bee v. Shaik Ali, 1870, 5 M. H. C. R., 478). If the 
other construction be adopted that 8. 372 applies also to transac- 
tions between two persons, it would lead to the startling result that ' 
the minor who sold herself, or let herself for hire, or otherwise dis- 
posed of herself, would be liable to punishment under S. 372 equally 
with the other party whose conduct falls within S. 373. There can 
remain no doubt as to the scope of S. 872, if it be read wtih S. 878. 
These sections should: properly be taken together, as they are cor- 
relative or complementary sections. (Vide Dowlath Bee v. Shaik. 
Ali supra; Queen v. Mussammat Bhutia, 1875: 7 N. W. P. 295; 
Queen Empress v. Sukee kaur 1893, I. L. R., 21 C 97.) They refer 
to the same transaction, each section relating to the counterpart ele- 
ments of the transaction, viz., selling and buying, letting to hire or 
hiring, otherwise disposing of and obtaining possession of. So 
read, the three parties are clearly indicated. S. 372 applies to the 
seller, &c., and 8.373 to the buyer, &c., the minor being the 
common subject of the transaction. The identity of intention and 
knowledge in both sections also point to identity of transaction, and 
shows that the sections must be constraed together. The authorities 
on the point are conflicting, but the general view is in favour of the 
necessity of three parties, at least in the High Courts of Calcutta 
and Allahabad. In Dowlath Bee v. Shaik Ali supra, Scotland, CO. J., 
was of opinion that the sections applied to a transaction bet- 
ween a minor, as the seller, &c., of herself, and the other party, 
or the buyer, &c., and his view was followed by the Punjab Chief 
Court in Hardeov. Empress, Panj Rec No. 5 of 1880; but Hole | 
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loway, J., expressly dissented from the Chief Justice’s doctrine, and 
held that there must be three parties, and Innes, J., expressed no 
opinion on the matter. The view of Holloway, J. was adopted by 
the Court in Queen v. Nourjan, 1870, 6 B. L. R., Ap. 34, The class 
of cases known as the “ dedication ” cases (vide infra) also sup- 
port the theory of the sufficiency of kwo parties, but differ from the 
principle of Scotland, C. J., in respect of the characters filled by the 
parties; the minor being in these cases not the seller, &c., but the 
object of the sale, “c. 

(b). The terms “selling,” “buying,” “letting to hire,” 
“hiring ;” “otherwise disposing of ;” “otherwise obtaining 
possession of ;” whether applicable to a transaction between two 
or three parsons, import a contract or contract-lke arrangement 
or understanding between the parties, in virtue of which the 
minoris sold, dc. (Dowlath Bee v. Shark Ali supra: Queen v. 
Nourjan, supra: Queen v. Jfussammat Bhutia. supra; Khushala 
v, Empress, Panj Rec 27 of 1880; Hardeo v. Empress, supra) (c). 
The phrase “to dispose of” has undoubtedly several mcanings 
“but the question is, what was the meaning intended in 8. 372 ? It 
“is found in the section, associated with the words “sells,” and 
«lets to hire,” and is qualified by the word “otherwise.” The 
meaning intended seems then to be “sells, lets to hire, or dis- 
; poses of otherwise, t.e, in some similar mode but other than by a sale 
or Jetting.” It is not to be denied that in its technical legal sense 
there may be a sale or letting to hire of an inanimate object with- 
ont immediate delivery of possession of it, but the usual significa- 
tion of the words “to sell,” “to let for hire,” even in connection 
“with an inanimate object, implies present delivery of possession. 
The collocation of the three expressions would seem to signify 
that it was intended by this section that there should be a 
preseit giving up of possession, whether by a sale, letting to 
hire, or by any other mode. Hyjusden generis. -That this is 
` the meaning is rendered obvious by construing Ss. 372, 373 
together. The correlative of the “selling” of 8.372 is the 
“ buying” of 8.38738; of the “letting to hire” in 8. 372, the 
“karing” m8.3878; of the “otherwise disposing of” in 8.372, “the 
otherwise obtaining possession of” in 8.373. The “ disposing of” 
mentioned in S. 372 is the act of the disposer, the “obtaining 


possession” is that of the recipient, and if “ obtaining possession ”” 
i l 2 
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immediately is requisite under S. 378, it follows that giving posses- 
sion at the same time is also requisite under S. 372: in other words, 
that the term “disposes of” in S. 372 contemplates passing of 
immediate possession of the minor’s person. This construction as 
to the necessity of delivery of present possession by one party to 
the transaction, 8. 872,.and of receipt of the same by the other 
party S. 373, and the nature of the possession coutemplated by 
these sections was first explained in Dowlath Bee v. Shaik Alt, 1870, 
OM, H.C. R, 478. Scotland, C. J., said.“ But to bring a case 
within the section, it is, in my opinion, essential to show that pos- 
session of the minor has been obtained under a distinct arrangement 
come to between the parties that the minor’s person should be for 
some time completely in the keeping and under the control and: 
direction of the party having the possession, whether ostensibly for 
a proper purpose or not. The words ‘buys’ and ‘hires’ convey 
that meaning according to their ordinary acceptation, and giving 
them due effect, it seems to me that associated words “or otherwise 
obtains possession of” were not intended to de more than include 
other modes of obtaining the same kind of possession as that of a 
buyer or hirer. This I think is shown to be more clearly the mean- 
ing intended by the provisions which follow, as to the other essen- 
tial of the offence—the intention or knowledge of its being likely 
“that such minor shall be employed or used for purpose of prostitu- 
tion or for any unlawful andi mmoral purpose ” indicating, plainly as 
16 does, an employment or use of the minor at some time future to 
the obtaining of possession: its effectis to my mind strong to show 
_ that complete possession and control of the minor’s person obtained 
by buying, hiring, or otherwise...... is what the section was inteuded 
to make punishable as a crime. The provision seems to me to exclude 
the supposition that an obtaining of possession in the sense in 
which that expression is, no doubt, sometimes used, of merely 
having sexual intercourse with a woman, could have been in 
contemplation of the framers of the section.” (Vide p. 475), 
These remarks were made with respect to the kind of possession 
required by S. 378, but the learned Chief Justice said immediately 
after that tho same kind of possession was contemplated by S. 372. 
This view of S. 372 has been departed from by the Madras High 
Court subsequently in the “ dedication ” cases, but it re-appears in 
the last of such cases, viz., Srinivasa v, Annasami, 1892, T. 11. R, 15 
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M, 328, per Parker, J. But the judgment of Parker J., is not quite 
‘clear. The minor remained at the house of her mother, but, 
besides this, there was no dedication or formal tying of pottu proved, 
and Parker J. appears to found his decision as well upon the ground 
of absence of delivery of possession as of the other circumstance. So 
far as his decision is based upon the first ground, it is clearly in 
‘harmony with Dowlath Bee v. Shaik Ali, but the second ground 
adopted makes the argument founded on it run counter to 
ex-parte Padmavati, 1870, 5 M, H. C. R., 415 and the case re- 
ported in I. L. R,15 M, 41. In the Calcutta High Court, Scotland 0. 
J’S. view of S. 372 has been established in Queen v. Nourjan, 
1870, 6 B.L. K. at p. 34. It was stated by Jackson, J., that uuder 
S. 372 there must be a* “making over to a person either in per- 
petuity or for a term for a consideration, or otherwise transferring 
possession of a minor” Glover J. differed not upon the con- 
struction of S. 372 but upon the question whether the facts of the 
case amounted to a “ disposal.’ The same Court again adopted this 
construction of S. 372 in Queen-Empress v. Sukee Rawr, 1898, I. L 
R., 210, 97. A young prostitute under 16 was brought to a house of 
assignation at the request of the accused and for his supposed 
use on that one occasion, it not being contemplated that the girl 
should be sold or let out for a period of employment or for the 
purpose of beiag employed by the accused as a prostitute or for 
the purpose of being disposed of by him for that purpose. It was 
held that such a letting out was not within the meaning of 8. 372, 
which, on the authorities, contemplated a case of letting or hiring 
‘or other similar transaction by which possession ofa girl is obtained 
with the intent of employing her habitually for purpose of indis- 
criminate sexual intercourse. Queen v. Mussammat, Bhutia, 1875, 7 
N. W. P., 295, establishes the same rendering of S. 372 in the 
Allahabad High Court. Finally the Panjab Chief Court has followed 
suit in Hardeo v. Empress, Panj Rec. No. 5 of 1880 and Khushala 
v. Empress Panj Rec. No. 27 of 1880. The Bombay High Court has 
not, however, given countenance to this view as will appear. below. 


From the fact of the requirement of delivery of present 
possession , and from the nature of the possession, as explained, it 
follows that if A does not give up possession of the minor at the 
time, or if the possession 1s temporary (i. e. for a single act of inter- 


course) there has been no “ disposal” by A within 8. 372, nor an 


398 THE MADRAS LAW JOURNAL. — [VOL. y. 


“obtaining possession” by B under S. 373, Dowlath Bee v. Shaik Ali: 
Queen v. Nourjan; ‘Queen v. Mussammut. Bhutia ; Hardeo v. 
Empress Khushulu v. Empress; Srinivasa v. Annasami per 
Parker J; Queen-Empress v. Sukee Raur. 


v 

The second construction placed upon the term “ otherwise 
disposes of” requires neither the existence of three parties, nor any 
delivery of immediate possession of the minor. According to this 
view a change in the status or position or circumstances of the mi- 
nor is sufficient to constitute a “ disposal ” under £, 372, though the 
minor may continue to be in the disposer’s possession and there is 
no third party at all in the case. S. 372 is considered as indepen- 
dent of S. 873 and uuaffected by it, and js explained as imposing 
a larger obligation on those who, having enstody of the minor, are 
charged with the duty of protecting her, than on those on whom 
no such duty has devolved (High Court Proceedings 11 Ap. 1881, 
me 746, Weir 8rd Ed, 215, 219). 


This construction was first adopted in the Bombay High Court 
in Reg. v. Jaili Bhavin, 1869: 6 B. H. C. R, 60, the first of the 
class of “dedication” ot temple cases. It was contended for the 
prisoner that there was no third party-to whom the girl was alien- 
ated, and that there was no giving up of the child. It was heid 
that it was not essential that present possession should be given 
up toa third party but that the act of dedication constituted a“ dis- 
posal” under 5. 372. This case was followed by the same Court 
in Queen Empress v. Tippa, 1892, I. L. R., 16 B., 737. The same 
view of S. 872 came to be taken in the Madras High Court which 
furnishes a long list of cases of this class. The earliest onc . 
however of the Madras “ dedication ” cases is not in conflict with 
the first view mentioned in the preceding pages. In Ea-parte 
Padmavati, 1870, 5 M. H. C. R, 415, there was a transference of 
possession to a third person, but the doctrine of Reg. v. Jaili was 
followed in Reg. v. Arunachellam, 1876, I. L. R. 1 M., 164, where the 
facts and the arguments were the same. In High Court Proceedings 
11 Ap. 1881, No. 746, Weir, 3rd Ed. 215, this construction received 
the imprimatur of the Full Bench and the ruling was followed in 
Queen v.Marakatham, 1881, Weir, 3rd Ed. 221. The principle of 
these cases has been upheld in Srinivasa v. Annasumt, 1891, I. L. R, 
15 M, 41, Queen Empress v. Basava, 1891, I. L. R, 15 M. 75 and 
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section. In Queen v. Nourjan supra and Queen Empress v. Sakee 
Rawr, supra, the minor was actually a prostitute, and it was admit- 
ted she was within the scope of the section. 


Then there has been some doubt as to the meaning of the term 
“prostitution” in these sections. In Dowlath Bee v. Shaik Ali the 
Chief Justice defined prostitution as the offering of the person for 
promiscuous sexual intercourse with men. This definition was 
accepted in Hardeo 4, Empress supra; Empress v. Sri Lall 1880, 
I.L.R, 2 A 694; Queen Empress v. Basava supra; and Queen 
Empress v. Sakee Raur supra. It would appear that the notion of 
receipt of money for the use of the person is nob ai essential in- 
gredient of the definition of the term as employed in the section, 
for in Queen Empress v. Basava it was proved that basivis did no; 
take money. From this definition it follows that selling, etc., of a 
minor for a single act of intercourse ‘Dowlath Bee v. Shaik Ali: 
Queen v, Musst Bhutia, Queen Empress v. Sukee Raur) or a 
number of specific acts (Queen v. Nourjan Hardeo v. Empress : 
Khushala v. Empress) is not a selling, etc., for purposes of prostitu- 
tion. Nor is a selling, ete., for the purpose of concubinage a selling 
for the same purpose (Dowluth Bee v. Shaik Ali per Scotland C, 
J. at p. 477) What the Section aims at is the sale etc., of a minor 
to a person for employment by the latter as a prostitute, 7.e., for 
promiscuous use and not for the recipient’s own use. 


There are some differences of view also with respect to the 
words “ for an unlawful and immoral purpose.” ‘There is no defi- 
nition of the term “ unlawful” in the Code, but it is construed as 
equivalent to “ legal,” as defined in S. 43 (Dowlath Bee v. Shaik 
Ali per Scotland O.J. at p. 476 Khushala v. Empress per Rattigan J.) 
Further the section contemplates employment for an unlawful and 
immoral purpose as a course of life or for some period. (Queen 
Empress v. Sukee Raur. Vide also Dowlath Bee v. Shaik Ali: 
Queen v. Nourjan.) But the question arises what facts constitu te 
such “unlawful and immoral purpose”? (1) A disposal of a minor 
for a single act or a number of particular acts of intercourse is 
not employment for an “unlawful and immoral purpose.” (Vide 
cases supra). Even if the employment be for a single act 
which amounts to seduction or rape, or, in the case of married 
minors, to adultery, it would appear that the offence would be one 
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of criminal force (Dowlath Bee v. Shaik Ali, per Scotland, O.J., at 
. p. 476), or abetnient of rape or adultery or some other offence and 
not one under Ss. 372, 373. (See Queen v. Nowrjan. Queen v. Mussto 
Bhutia). (2) There is a conflict of opinion whether a disposal of 
a minor for the purpose of concubinage, is use for “an unlawful 
“and immoral purpose.” Itis an immoral purpose but it was said 
in Dowluth Bee v. Shaik Ali (per Scotland, C.J., ab p. 477), that 


obtaining a girl for the purpose of making her a mistress was not . 


within the intention vf these sectione. Butin Queen v. Ponrangam, 
1885, Weir, 3rd Ed. 222, it was held that transference of a minor 
to another for the purpose of concubinage was punishable under 
the sections as being “for an unlawful and immoral purpose.” 
It was said “itis unlawful for a gaurdian to enter into a transaction 
whereby a minor may be transferred to another as his concubine.” 
(vide p. 224). It is submitted, however, that if concubinage is 
not unlawful or prohibited by law, -the act of transfer cannot be 
- said to be for an “unlawful” purpose. Ss. 372, 373 do not make 
these transactions of sale, letting to bire, or disposal, in themselves, 
offences, but only when they are entered into for an “unlawful 
and immoral purpose.” Whatever, be the quality of the act of 
transfer, it does not constitute an offence under these sections 
unless the purpose is also unlawful. The guardian may be dealt 
with under any other law, but it is submitted that he does not 
come within the scope of Ss. 372, 373, under which it is the 
illegality of the purpose which taints the act and renders’ it 
criminal. (8) To dispose of a girl for the- purpose of a lawini 
marriage is clearly not within Ss, 372, 373. But whether a disposal 
for purpose of an invalid marriage is an “unlawful purpose” with- 
in them, is not so clear from the authorities where two girls were 
bought on speculation, taken to a distant district, and palmed off 
as of a much higher caste, and married to two Rajputs, after 
receiving the usual bonus, it was held that the offence was cheating 
but not one under S. 373, (Queen v. Dabee Singh, 1867:7 W. R. 55). 
The marriage was void. Seton-Karr, J., considered the purpose in 


this case to have been -“ to give them (the girls) under false colors, 


a higher caste and higher social status than they were entitled to,” 
which he held not to be “ unlawful and immoral.” Kemp, J., appears 
to have based his decision on the fact that at the time of purchase 
by the accused’ he had no intent to employ the girls for an 
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“unlawful and immoral purpose”, but bought them on speculation. 
The question was considered by three Judges of the Punjab Chief 
Court in Khushala v. Empress, but they differed from each other. 
Rattigan, J., was of opinion that though by Hindu and Muhama- 
—dan Law the marriage nfight be irregular and capable of being 
set aside under certain circumstances, the purpose was not ‘ unlaw- 
ful” under Ss. 572, 378. Barkley, J., on the contrary held that 
the marriage was invalid and that the purpose of bringing about an 
unlawful marriage would be an “unlawful purpose.” Brandreth, J. 
held that the accused knew the minor to be already married, 
and that they intended that such minor should be used for an 
unlawful and immoral purpose, viz., a second illegal marriage. The 
question arose again in Empress v. Sri Lall, 1880, 1.L.R.2 A. 694. 
but the Judges were not unanimous in their opinions. Stuart, O. J., 
thought that the conduct of the accused was not ‘‘ unlawful in any 
absolute sense.” Oldfield and Straight, J, J., were of opinion that 
even if the marriage was not valid under Hindu law, yet the purpose 


to give in marriage which was not valid was not “an unlawful and 
immoral purpose.” Pearson and S pankie, J. J., avoided an express 
opinion upon the point, whether such purpose was ‘ unlawful,” by 
“holding that under Hindu law the marriage was not wholly invalid. 
This question has been left in a very unsatisfactory state and must 
be considered to be still an open one. Sometimes the Judges have 
looked to the ultimate object in these cases, viz., gain, and have 
held that to be the purpose instead’ of the immediate purpose of 
giving in illegal marriage, or they have evaded the point by 
expressing doubts as to the invalidity of the marriage under Hindu 
or Muhammadan law, but if these laws expressly prohibit such 
marriages and render them absolutely void (which is a question of 
civil law), it seems that the purpose is an “ unlawful ” one , having 
regard to the definition of “illegal” in S. 43 of the Code, where the 
term “law” must be taken to include the Hindu and Muhammada, 
laws. No doubt English Judges feel some difficulty in convicting 
a man of an offence merely because the marriage is prohibited by 
the caste prejudices of a certain class of the community and is not 
“ “unlawful in any absolute sense” as the learned Chief Justice 
expressed it in the Allahabad case (4). The purpose to givea 
minor, already married, in a second marriage would be an “ un- 
lawful” purpose, as a second marriage in such a case would be 
3 


4 
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bigamy under S. 494 of the Code. (Vide Khushalav. Empress supra, 
per Brandreth, J.) 

There are some other points of interest in these sections, but 
upon them happily there is no conflict of opinion, and they are, 
therefore, outside the purpose of the present article. 


E. H. MONNIER. 


LAW AS A PROFESSION.# 


When I was asked by the members of the Mylapore Literary 
Society, to deliver an address on Law as a profession, it was with 
very great ditiidence that I undertook the task. It is not my desire to 
“unduly magnify, mine office” but within the limited time allotted 
to me this evening I shall briefly, put before you some of the im- 
portant questions relating to the practice of the profession of law. 


Important and varied are the duties which advocates are 
called upon to perform. Their assistance is sought by the greatest 


‘as well as the humblest individual in the most critical periods of 


his life. They are the depositaries of the confidence of their fellow- 
citizens, the defenders of their lives and liberties, their reputation. 
and fortunes. They are the interpreters of law to Courts of Justice 
and to their fellow-men. Their influence as a class upon legisla- 
tion is very great. They are called upon to fill the highest judicial 
offices of trust and responsibility in the State. Their profession 
like that of the sacred ministry imperatively requires a high-toned 
morality. The profession is as difficult as it is honorable. An 
advocate by his varied knowledge, his close study of customs and 
manners, his mastery of legal principles and procedure and by his 
high morality ought to endeavour to win the confidence and the 
good will of his fellow-citizens, We might ask with Cicero “ What 
is so kinglike, so generous, so munificent, as to bestow help on 
those who supplicate our aid ? To raise the oppressed and save our 
fellow-citizens from peril, and preserve them to the State? What, 


on the other hand, is so necessary as to have always the command 


of weapons by which. we may be protected from injury or be en- 
abled to attack the wicked, or avenge ourselves if attacked by 
others.” (De orat. i8.) Iam here talking of the high ideal which 


— 
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the members of this profession as a body have attained in the most 
civilised European countries, ancient and modern. The profcgsion has 
been adorned by names that have survived the lapse of ages and still 
live in the admiration of posterity. Who would ever forget the 
‘honored names of Cicero or Demosthenes, D’Aguexsseau or 
Terrusson, Erskine or Stowell. I am not unmindful of the fact that 
in a crowded profession there have been and there are men who 
- have brought disgrace upon the profession. Such must always 
exist in every widely extended class. But we must be alive to the 
dignity of the vocation and be worthy of the society of honorable 
men. Lord Bolingbroke has truly said that ““ the profession of the 
law, in its nature the noblest and most beneficial to mankind, 1s 
in its abuse and abasement the most sordid and pernicious.” Such 
are the depths to which a lawyer may sink; but let us look to the 
laurels he may win by his virtue and usefulness. Integrity, learn- 
ing and indusiry so necessary to success in all walks of life, stand 
nowhere on higher or surer ground than in the walks of the law. 
In all countries in which free institutions have flourished, the profes- 
sion has been the avenue not only to wealth but to political 
influence and distinction. In England, a large proportion of the 
` Members ofthe Houscof Commons owetheir seats to their own profes- 
sional success. So also in the House of Peers, according to Foss's 
Grandeur of the Law, 83 of the then existing peerages (1843) 
are stated to have sprang from the Law. In America all Presidents 
but four have been educated to the Bar. In France the profession of 
the Law achieved for itself a prouder position than in any other 
country. The Barin France constituted a lesser nobility, as the 
term “ noblesse de la robe” indicates, and was recognised as such 
from the 14th century. ‘Turning now to Rome, we find that 
advocates who had discharged the duties of their office with 
fidelity were, after they had ceased to practise in the Courts 
deemed worthy of being held in special honor and were numbered 
amongst the Counts (Comites) and the most illustrious (clarissimi) 
of the empire. Even in India the native bar, with no traditions 
to illumine its past, is a road to Judgeship in the High Court, 
and in the recently expanded Legislative Councils we find that 
almost all the elected members are members of the legal profession. 
The high ideal of the profession which has been presented to you 
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has not been followed in all civilised countries at all times. The 
higher notions of professional rights and duties have been the 
results of the growth of free’ institutions and the advance of 
national morality. i 


- 
è 


In England the profession has been steadily advancing for the 
last six hundred years and more. It was inthe beginning of the 


mo 


13th century that students clustered together at the Inns of Court A 


to hear the lectures of the most learned lawyer of the day. The 


first glimpse of the existence of pleaders or advocates in England, 
we get from Mathew Paris according to whom they are said to 
have been in repute in the reign of William Rufus. The profession. 
was at first the monopoly of the clergy. It was only at the begin- 
ning of the reign of Henry III a constitution of the Bishop of 
Salisbury provided that advocates in the secular Courts should 
not be clerks or priests unless.they undertook their own causes or 
those of destitute persons. It is said that the clergy adopted the 
wig to conceal the tonsure of their heads in order that it might 
not be discovered that they were priests, and this according to 
Spelman is the explanation of the origin of the modern legal wig. 
Forensic eloquence in England seems to have been almost unknown 


until the latter part of the eighteenth century. It is also curious | 


to note that it was a settled rule of the common law that no counsel 
should be allowed to a prisoner whether he were a peer or a com- 
moner, upon the question of guilty or not guilty in an indictment 
for treason or felony unless some point of law should arise, proper 
to be debated-(Steph. Com. IV, 425). Lord Chief Justice Jeffreys said 


to Sidney: “ If you assign us any particular point of law, if the Court 
think it a point worth debating, you shall have counsel.” (State ` 


Trials Vol. LX, 884). It was only in 1695 by the Statute 7 Will. III. 
C (an Act forthe Regulating of Trials in cases of treason and 
misprision of treason) that this crying evil was put a stop to. 


Turning for a while to ancient Rome, we find that in her pal- 
my days the patricians and the jurisconsults never received remune- 
ration from their clients. To the patrician, figuring in the Courts 
of Law, displaying his eloquence pooer was a sufficient inducement 
for undertaking the cause of his client. Distinction at the bar was 
an accessory to a distinguished position in the Republic. The 
patricians and juris consults were men of wealth who cared czly for 
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honor and distinction. .In the progress of society the business of 
advocating causes became a distinct profession and then it was usual 
to pay a fee in advance which was called a present. 


The practice of receiving a gratuity or present became so 
common in Rome that Marcus Cincius Alimentus the tribune of the 
people procured the passage of the law known as Cincian law 
prohibiting the advocate from receiving any fee or present. ‘his 
remained a dead letter. It was again sought to be renewed and 
Tiberius insisted’ upon the Senate enforceing a law limiting the 
fees of advocates. This probably accounts for the decline of the 
profession in all countries from an honorable office to a movey- 
making trade. The consequence may be best told in the inimitable 
language of the Historian of the Decline and Fall of the Roman 
Empire. “The noble art, which had once been preserved as the 
sacred inheritence of the patricians has fallen into the hands of 
freedmen and plebeians, who with cunning rather than with skill, 
exercised a sordid and pernicious trade. Some of them procured 
admittance into families for the purpose of fomenting differences, of 
encouraging suits and of preparing a harvest of gain for themselves 
or their brethren. Others, recluse in their chambers, maintained 
the dignity of legal professors, by furnishing a rich client with sub- 
tleties to confound the plainest truth and with arguments to color 
the most unjustifiable pretensions. The splendid and popular 
class was composed of the advocates, who filled the Forum with 
the sound of their tinged and loquacious rhetoric. Careless of 
fame and of justice, they are described for the most part, as igno- 
rant‘and rapacious guides, who conducted their clients through a 
maze of expense, of delay and of disappointments, from whence 
after a tedious series of years, they were at length dismissed when 
their patience and fortune were almost exhausted” (Gibbon C. 
XVII). Is not this too true a picture of what even now exists in 
some countries? It is the rapacious instinct of some needy 
lawyers that has brought discredit to the profession in the eyes of 
the ignorant public who, generalise from their experience of the 
worst types of men with whom they may have come across. 


Since the days of Aristotle the world has unfortunately fallen 
into the habit of jesting upon the alleged dishonesty of lawyers. 
"This reminds one of the excellent story of the witty Irishman who 


- 
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seeing on a grave stone the inscription ‘‘ Here lies a lawyer and. 
an honest man” exclaimed in evident perplexity, “ what the devil 
made them put two au thim in wun grave ?” 


Advocacy as now understood was unknown in ancient India. 
Brahman law-writers speak of various judicial tribunals commencing 
with the King’s Court and terminating with the assemblies of 
kinsmen. Mr. Colebrooke gives the following summary of these 
Courts, viz. — 


1. The Court of the sovereign who is assisted by learned 
Brahmans and Assessors. It is ambulatory, being held where the 
king abides or sojourns. 


2. The tribunal of the Chief Judge (Pradvivaka) . appointed 
by the.sovereign sitting with three or more Assessors. This is a 
Stationary Court. 


3. Inferior Judges were appointed by the sovereign’s authori- 
ty for local jurisdiction. Fron their decision.an appeal lies to the 
Court of the Chief Judge and thence to the Raja or King in person. 
Then follow what Colebrooke terms “ gradations in arbitration” 
which are institutions of trial by kinsmen, by the guild, by the as- 
sembly of townsmen. We see thatthe system of appeals was under- 
stood by Hindu law-writers. “In the old Sanskrit play called the 
Mrit-Chakatika or the Toy Cart,” an interesting description of an 
ancient Hindu trial is given. Here the Judge is assisted by a provost 
or head of the merchants and by a recorder or scribe who writes 
down all the charges and the evidence. The duty of the Court is 
confined to the investigation of facts. Itis supposed to ascertain 
whether the party is guilty or not guilty and then toreport the 
proceedings to the Raja, who alone pronounces, ‘sentence. The 
charge in the play is one of murder (account from M. Williams). 
Here too there is no reference to the existence of any advocate or 
| lawyer. ; 


But we find that the audience in a Hindu Court of Justice took an 
active part in the: proceedings.. ‘A commentator of Manu says 
“ Hither the Court should not.be entered ;, either the duty, of inspect- ` 
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ing law suits should not be accepted; or if it be accepted, the truth 
. should be spoken. When the Judges are deciding unjustly, the 
wise do not approve of the silence of one, even who has approached 
the Court of his own accord, not being regularly appointed,” 
We find that in the ancitnt Hindu Courts the audience participated 
in the deliberations. It was a task undertaken unasked, in further- 
ance ofjustice. ‘This is what we know of advocacy in ancient India. 
Ib is only with the establishment of British Courts that privileges 
were granted to the natives of the soil to practise in the Courts. 
Advocacy as now in vogue is purely a Western institution and itis 
one of the many blessings which British rule has conferred on the 
natives of this country. 


The last thirty years have wrought great changes beneficial to 
the native practitioners of this presidency. There has been not 
only a great increase in their numbers, but we have a better quality 
of men practising before our Courts of Justice. With the advance 
of University education a higher standard was demanded for quali- 
fication for enrolment of Vakils. Only graduates in law were 
admitted as Vakils of the High Court. Now the First (irade 
Pleaders’ ‘lest is open only to the graduates of our University. We 
have in the rolls over 300 practising High Court Vakils. There 
have been slight additions to their privileges. They have been 
largely employed in the subordinate Judicial service, and have 
been found to maintain a high character for integrity and independ- 
ence. ‘The Vakils as a body must be highly gratefnl to His Lord- 
ship, the present Chief Justice, and the other Honorable J udges of 
the High Court, for the kindness shown to them. In the New 
Law Courts, a “local habitation” has been given to the Vakils’ 
Association. The Association is daily gaming in strength and 
importance. For the first time in India a monthly Law J ournay 
has been ably edited for the last five years. A higher moral tone 
now prevails and greater interest is evinced in the study of Law. 
In several of the District Courts, Bar Associations have been 
formed and Law Libraries have been established. English 
Text-Books and English reports which at one time were to be 
found only in a few libraries, are now accessible to every practi- 
tioner who is willing to study and benefit by them. In the argn- 
ment of cases before the High Court and Subordinate Courts 
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English cases are frequently quoted. These no doubt are happy 
signs of the times, but still there is much to be done. 


I may in this connection refer to the excellent suggestion of 
the Hon. V. Bhashyam Iyengar who in his Convocation Address 
of 1893 advocates the establishment of a law institute for Madras. 
As I have already observed, except in the case of barristers and 
attorneys, the practitioners in this country cannot boast of any 
historic traditions to check and regulate their conduct. ‘There are 
no rules on many a question of professional morality. Mr. Bhashyam 
Iyengar proposes to form an association composed of the repre- 
sentatives of the three branches òf the profession, advocates, 
attorneys and vakils. He says: “the object is to maintain a 
high standard of professional conduct, bring its influence to bear 
upon every member of the profession and enable him to seek for 
and obtain, advice, as to the rule of professional conduct which 
should govern and guide him in a matter of some difficulty.” The 
duty of the proposed association will be _to bring to the notice of 
the Court cases of professional misconduct and also report to the 
Court on cases which should in the first instance be referred to it 
for investigation. Undoubtedly the suggestion is excellent. It 
will in the first place tend to unify the different branches of the 
profession and in all questions affecting the profession their interests 
would be identical. It is suggested that the Institute must be after 
the Incorporated Law Society in England. The Solicitors’? Act of 
1888, 51 and 52 Vict. Ch. 65 has invested the Society with the power 
of inquiring into charges of professional misconduct against solici- 
tors. There are no doubt difficulties in the way of establishing 
such an institution and also of getting the legislature to recognise 
it and give it powers. But with the kind -help of the Honorable 
Judges of the High Court a beginning may be made. This isa l 
large and important subject, and I hope that the leading members 
ofall branches of the profession will ponder over the question, 
discuss its details and accomplish its object, 


No doubt, we owe all the progress that we have made to the emi- 
next judges and barristers who have come to this country and fur- 
nished us with high models. It is impossible to properly realise the. 
immense good they have done, I fully trust that our distinguished 
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chairman who is acquainted with the needs of the Bar Mr. Justice 
Shephard of the Madras High Court will give his kind attention 
to the suggestion of the establishment of a Law Institute for Madras- 


In this connection | may say a few words about the Legal 
Practitioners amendment Bill whichis before the public and which 
the Press throughout India has been writing about. The chief 
object of the bill is the suppression of what is ordinarily known as 
`“ touting.” The provisions of Act XVIII of 1879 have been, it is 
said, found insufficient. Itis now sought by this Bill to put down 
the evil altogether by bringing the offenders to justice. It may 
be said that so far as this Presidency is concerned, touting is mostly 
confined to the lowest ranks of the profession. It is not general as 
it is supposed to be. Even, supposing for argument’s sake, ib is 
really so, the remedy suggested is not at all hkely to cure the evil. 
Objection ‘is taken to the provisions in the new Act which prevents 
any middleman from giving instructions to a Vakil. No doubt, the 
legislature is bound to see that the professional gentlemen en- 
gaged do not offer pecuniary inducements to the middleman, but 
-~ what objection can there be to poor and ignorant clients engaging 
the services of a man who can give the necessary instructions ?. 

Another objection is that it 1s against the principles of sound 
jurisprudence to presume a man to be guilty, before he is found to 
beso. The term habitual Dalal-or law tout is extremely vague. Who 
is to preserve a list of these men? How are new additions to the 
rank to be determined. These practical difficulties the Bill has 
not aimed to clear away. Another objectionable feature in the 
Bill seems to be the provision which empowers a District or 
Sessions Judge or the Commissioner of.a Division to suspend or 
dismiss a practitioner, subject to’ an appeal to the High Court. 
Under the Act of 1879 the powers of suspension and dismissal are 
vested in the High Court. No reason is assigned for the change 
proposed. It is feared that granting such powers to inferior 
tribunals would lead to undesirable results and it would in no way 
tend to lessen the existence of professional offences nor promote 
their speedy detection. Thè fact is that we in India are suffering 
from a surfeit of legislation. Our legislative Councils fall very 
often into the mistake that their missionisto act without pausing 
to see whether action is necessary. There are some in India who 
think that all evils may be cured by increasing the bulk of’ the 
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Statute Book. In this connection itis amusing to find that the 


local Muhammadan Association craved of His Excellency the - 


Viceroy to put down religious riots by enacting laws for their pre- 
vention. The real methods óf curing professional offences rest 

with the profession itself. With the advance of education a better 
tone of professional morality will be infused. The remedy sug- 
gested by the Madras Law Journal is entitled to consideration and 
acceptance. The journal says that ‘ the true remedy for correcting 
and punishing the errors of the legal profession, consists in 
organising the profession, entrusting it with the duty of stamping 
out corruption in its own body and investing it with the necessary 
powers for the purpose”. 


The next subject that I shall allude to is, that unfortunately 
in India unlike that in England, the Bench is not entirely recruited 
from the body of professional men. This in a large measure accounts 
for the gulf that separates the Bench and the Bar. In acknowledging 


the congratulations of Sir Charles Russel! on his return from illness . 


to the Court of appeal, the Master of the Rolls is reported to have 
said “you all know the feelings which I have always entertained 
towards the Bar. I am one of you, and itis only while sitting in 
court that | cease in-one sense to be a member of the Bar, but the 
moment I leave the Court we are all fellow-barristers and equal one 
with another.” Let us hope thatthe day is not far distant when 
. our Judges will be able to speak in the same strain as the Master of 
the Rolls. 


- T do not wish now to enumerate tin detail the duties that a 
lawyer owes to the public and the Government, or those duties 
which are due from him.to the Court, to his client and his profes- 
sional brethren. I shall here briefly touch upon a few interesting 
facts connected with legal ethics. It is often said that lawyers are 
ministers of injustice as of justice. There is a right and a wrong 
side to every suit instituted in the law courts ; then how is it, it 
is asked that an advocate maintains the appearance of warmth and 
earnestness in arguing a weak case. If by his eloquence he wins an 
unjust case, is he not then a participator in the injustice? ‘The 
answer to this is simple. The lawyer who comes to a conclusion 
about the merits of his client’s case nsurps the functions of the 
Judge. Law teems with technicalities and uncertainties, and 
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no advocate has any right to prevent his client from winning a case 
ona technical ground or through the laches of the adversary, 
simply because he thinks that his client’s cause is an unjust 
one. I do not-by this mean that an Advocate ought to 
take up every case that*is brought to him, but it must be his 
endeavour by all fair means to make the best of his client’s case. 
It must be the duty of an Advocate according to Baron Varke to 
use all fair arguments arising on the evidence. Lord Brougham in 
his celebrated defence of Queen Caroline went to the extravagant 
length of saying “ an Advocate in the discharge of his duty knows 
but one person in all the world, and that person is his client. To 
save that client by all means and expedients, and at all hazards and 
costs to other persons, and among them to himself, is his first and 
only duty, and in performing this duty he must not regard the 
alarm, the torments, the destruction he may bring upon others. 
Separating the duty of a patriot from that of an Advocate, he must 
go on reckless of consequences.” This is a most highly colored 


‘picture. (Lord Brougham himself wrote to Mr. Forsyth that the 


statement was anything rather than a deliberate and well-considered 
opinion. It wasa menace and it was addressed to George IY.) 


With reference to the discretion which a lawyer must exercise 
in the selection of his cases, Quintilian says “The Advocate will not 
undertake the defence of every one nor will he throw open thg 
harbour of his eloquence as a port of refuge to pirates.” 


A good deal of unfavorable opinion against lawyers has arisen 
from their readiness to espouse either side of a question in a Court 
of Justice. This arises from confounding two totally distinct 
things—the duty of an Advocate and the office of the Judge. Hach 
province is separate in itself. The duty of the Advocate is to supply 
materials to enable the Court to come to a conclusion. Not 
all the materials, but only those which relate to his side and one 
view of the question. Itis for the Judge to decide which of the 
views put forward by the two sides is the correct one. It is the 
duty of the Advocate, without misrepresentation, to put all the 
strong points in his client’s cause and expose the weaknesses of the 
adversary. Lord Langdale, the Master of the Rolls in Huchinson 
vs. Stephens in paying the following high tribute to the Bar, 
mentions some of its duties :—‘‘ With respect to the task which I 
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may be considered to have imposed upon Counsel, I wish to observe 
that it arises from the confidence which long experience induces me 
to repose in: them and from a sense which I entertain of the truly 
honorable and important services which they constantly perform as 
ministers of- justice, acting in aid of the Judge before whom they 
practise. No Counsel supposes himself to be the mere advocate 
or agent of his clients, to gain a victory if he can, ona particular 


occasion. The zeal and arguments of every Counsel knowing what 


is due to himself and his honorable profession, are qualified not 
only by considerations affecting his own character as a man ot 
honor, experience and learning, but also by considerations affecting 
the general interests of justice.” (1 Keen 668.) 


Next, asto the study of law. An advocate like the school 


master ought to keep up his studies to the end of his career. He 


has not only to investigate the law applicable to every case which 
may be entrusted to him, but he has to pursue the systematic study 
of the ever-increasing bulk of law reports and legal text books. 
“ He that reacheth deepest seeth the amiable and admirable secrets 
of the Law (Co. Litt 71a). He has to “ proceed in his reading 
with alacrity and set upon and know how to work it with delight 
these rough mines of hidden treasure.” (Co. Litt. 6a). The first 
and essential requisite of a good lawyer is to study the general 
system of law and its grounds and reasons. He ought to acquire 
a mastery of the general principles of law. The hardest task of 
the lawyers of this day isto discriminate between one decision 
and another and this can only be acquired by a good grasp of the 
general principles of law. The mass of Law Reports is increasing 
day by day. Hoffman in his course of Legal study says it has been 
calculated that in 600 volumes of English. Law Reports there are 
not less than 240,000 points, i.e., rules or principles of law. The 
late Lord Wensleydale disclaimed to Her Majesty the Queen any 
pretence to a knowledge of law, but- modestly asserted a claim 
that he knew where to find it. In India more than anywhere else 
the student of law should read the biographies of eminent English 
lawyers. Such a study is a natural prelude to severer self-denial, 
to more assiduous study and to wore self-sustaining confidence. 
We must all read such books as Lord Campbell's lives of the 
Chancellors, Middleton’s life of Cicero, Lord Teignmouth’s life 


. PART -x1 & XIL] THE MADRAS LAW JOURNAL, ` ` 415 


of Sir William Jones, and Leslie Stephen’s biography of Sir James 
Stephen. 


Much public attention has recently been drawn to the subject 
of legal education by the address of the-present Lord Chief Justice 
of England, delivered on the occasion of the opening of the lectures 
under the Council of Legal Education. His Lordship in strong terms 
deplores the absence ofa comprehensive and scientific system for 
the teaching of Law. His Lordship observes “that our system of 
education is not satisfactory, that it is not thorough, that it does 
not supply any real test of adequate knowledge, that we are in 
too great a hurry to manufacture barristers, and that by this cause 
we are neither recognising our responsibilities to the public nor 
the true interests and dignity of the profession of Law.” To remedy 
this defect His Lordship proposes that a Royal Charter should 
be obtained to etablish a school of Law to be called ‘ the Inns of 
Court School of Law.” 

In England it was only in 1872 that a satisfactory public 
examination was made a condition precedent for admission 
to the Bar (in the case of Barristers.) Before thisin the Inus of 
Court “ Readings” were kept up and then it was given up in favour 
of exercises.” Until very recently the examinations were: simply 
nominal and “ ploughing” was almost unknown. This reminds 
one of the amusing description given by Lord Chancellor Eldon of 
his examination for the degree of Bachelor of Arts at Oxford. He 
was examined in Hebrew and History. “ What is the Hebrew for 
the place of a skull ?” “ I replied Golgotha,” “who founded Univer- 
sity College” “I stated King Alfred founded it.” “ Very well sir,” 
said the examiner ‘‘ you are competent for the Degree.” In our 
own Presidency the University of Madras has maintained a high . 
standard for the B.L. Degree Examination. It not only embraces 
a large field of subjects, but a candidate is required to pass in every 
‘one of them. By the establishment of the Law. College, legal 
education has been put on a better footing, though it is not all that 
could be desired. ‘There should be more hours of instruction and a 
staff of lecturers with whom teaching should be the exclusive 
business of their professional lives. To accomplish this end, there 
must be an offer of adequate reward and security of tenure. 


V. RANGACHARYI, 
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CRITICAL NOTES. 
NARASAMMA v. SUBBARAYADU I. L. R., 18 M, 364. 


The decision in this case is one of great importance. A deed 
of release which did not contain the specification required by S. 2! 
of the Registration Act was registered by the registering officer, but 
instead of its being copied into Book No. 1, the register of non- 
testamentary documents relating to immoveable property, it was 
copied in Book IV, the Miscellaneous Register. Their Lordships 
Best & Subramanya Iyer JJ. held that the release which related 
: to immoveable property of more than 100 Rs. in value and was there- 
fore compulsorily registrable under S. 17 of the Act, was inadmissible 
in evidence by virtue of S. 49. The omission of the description 
of the property required to identify the same and its having bee 1 
copied in the wrong book were held to take the document out of - 
the class of documents “ registered in accordance with the Provisions 
of the Act.” The question no doubt is involved in considerable diff- 
culty. Butit seems to us, having regard to the nature and object of 
the Registration Act and the tendency of the decisions of the Judi- 
cial Committee thatthe decision of the learned judgesis questionable, 
There is authority iz support of the position taken by the learned 
judges that the absence of a description sufficient to identify the pro- 
perty dealt with by the document will invalidate it notwithstanding 
its registration, The decision of the Full Bench (dissentiente 
Petheram C.J o) in Baij Nath Tewari v, Sheo Sahoy Bhagut I. L, B.,18 
C, 556 is in strong support of the view taken in the case under notice.* 
There are various provisions in the Registration Act respecting the 
formalities to be observed preliminary to registration and the mode 
in which registration is to be effected, 5,21 which specifies one of 
such preliminaries, namely the specification of the property in the 
document sufficient to identify it, is followed by others prescribing 
similar formalities, S, 28 specifies the time within which the doou- 
ment is to be presented for registration, S, 28 deals with the 
place of registration or the particular sub-registrar’s office in which 
the document should be presented for registration, S, 32 makes 
provision as regards persons who are alone competent to present 











“The English case of Essex v. Baugh1 Y. & C. C.O. 620 relied on by Pigot J. is 
no authority on the question we have to consider. Where the mode of registration ig 
defective, it may be a case of No registration. 
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a document for registration. S. 34 deals with the admission of exe- 
cution by the persons whose admissions alone entitle the Sub- 
Registrar to register the document, Ss, 58 —öl deal with the mode 
in which the document should be registered, When S. 49 says 
that a document required’ by S. 17 to be registered shall not affect 
the immoveable property comprised therein or be received as 
evidence of any transaction respecting such property, unless it has 
been registered 1% accordance with the provisions of the Act, the 
question naturally arises what is meant by registration in accordance 
with the provisions of the Act. Does it maan that the absence of 
compliance with any of the provisions contained in the sections we 
have above referred to renders the document unavailable for the 
purposes referred to in 8,49, or are we to place a somewhat 
restricted interpretation on the words registration tn accordance 
with the provisions of the Act confining the words to the act of 
registering by the registering officer and not applying it to 
matters of procedure or the conduct of the parties seeking regis- 
tration? If we place the wider interpretation, it will follow 
that notwithstanding the registration of a document compulsorily 
registrable, the absence of a sufficteat description of the pro: 
perty, the presentation for registration of the document beyond 
the time limited or in the office of a Sub-Registrar not quali- 
fied to receive it or by a person not entitled to present it, would 
render the document of no effect under S. 49 of the Act. These 
are no doubt provisions which ought to be conformed to and which 
the registering officer ought to insist upon compliance with, before 
he registers the document. But the question is, if he has over- 
looked any of these conditions and registered the document in 
accordance with the provisions of Ss. 58—61, is the court in which 
the document is tendered in evidence at liberty to go behind the 
factum of registration and invalidate the document for non-observ- 
ance of the requisite formalities ? In addition to the Calcutta case 
we have referred to in Bay Nath Tewari v. Sheo Sahoy Bhagut 1. L.R. 
18 C. 556, there are other decisions as well which seem to some 
extent to support the wider interpretation of the last clause of 9, 49. 
Ind N. W. P. Rep. p. 91, Mohamed Altaf Ali Khani v. Rajah Pertab 
Singh the registration of a document under Act XX of 1866 was 
held invalid, as the exerutant of the document did not appear before 
the registering officer. In Beni Madhab Mitter v. Khatir Mondul 
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‘I. L. R.,14 C, 449 where the document was presented for registration 
at an office different from the one in which it ought to have been 
presented, and registered, the registration was. held to be of no vali- 
dity. But notwithstanding decisions of this description, the ques- 
tion remains whether the wider interpretafion which the above deci- 
sions seem to favor, or the more restricted interpretation of the 
words ‘‘ registration in accordance with the provisions of the Act” 
is in accordance with the principles and provisions of the registra- 
tion law. l ; 

The object of a law of Registration is stated by the Privy Council 
in Alezander Mitchell v. Mathura Das I. L. R. 8 A, 6. “ The Regis- 
tration Act was not passed to avoid the mischief of allowing a man to 
be in possession of real property without having a registered deed, 
but as acheck against the production of forged documents and 
in order that subsequent purchasers or persons to whom subsequent 
conveyances of property were made should not be affected by pre- 
vious conveyances, unless those previous conveyances were regis- 
tered.” Such undoubtedly are the objects, though the primary 
object with which a-law of registration was first enacted in this 
country was the prevention of forgery, but it does not follow that in 
every case the provisions of the Registration Act enable them 
to be accomplished or render it impossible that either of them 
should be defeated. Registration is proof conclusive that the 
document was in existence on the date of registration; but not 
that it was executed on the date it bears or by the person by 
whom it purports to have been executed. Registration does not 
in law amount to notice* and a subsequent purchaser may be pre- 
judiced by absence of notice of the prior registered conveyance. 
And what is more, the prior conveyance might have also dealt 
other property situated in a different Registration District and been 
registered there and the failure to comply with the provisions of 
Ss, 64, 65 and 66 which might render it impossible for a subse- 
quent purchaser by search to discover the previous document will 
cause serious damage to him. And it cannot be said that the omis- 
sion of the registering officer to comply with the provisions of Ss. 64 
to 661s a ground for invalidatisg the registration of the prior 
conveyance, because the subsequent purchaser has not been pro- 
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*Shah Man Mullv. Madras Building Company, [.L.R,15 M, 268 and the 
cases in Ohitty’s Statutes Vol. V p. 1096. 
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tected. The objects of the Registration Act have no doubt to be 
borne in mind in the interpretation of the words in question. But 
they ought not to control the provisions of the Act altogether, nor 
should they be allowed such scope as to render registration of no 
effect, if the court beforeewhich the document comes in question 
can discover a flaw in the procedure adopted by the Registrar or 
of the party who presented the document for registration, sitting 
like a court of appeal upon the Registrar who registers the docu- 
ment. Ifit was the intention of the legislature that the validity 
of the registration should be capable of being impeached on every 
one of the grounds on which a Registrar might go wrong, having 
regard to the directions contained in the Registration Act, we 
should have expected it to provide an appeal within a limited time 
against the registration of the document. It is impossible to sup- 
pose the Legislature to have intended that a civil court, years after 
the registration of the document, should go behind the factum of 
registration and pronounce upon its validity with reference to the 
time of presentation for registration or the person who presented 
it. We are aware that S. 87 of the Act provides that nothing 
done in good faith pursuant to the Act by any registering officer 
shall be deemed invalid merely by reason of any defect in his 
appointment or procedure. It is very doubtful whether the words 
“defect in his procedure ” will cover presentation by the wrong 
party or to the wrong Sub Registrar’s office. 


We shall next proceed to examine the language of the Act to 
determine whether we get any indication therefrom of the correct 
interpretation of S. 49. Section 60 of the Act renders the certifi- 
' cate endorsed upon the document in the form provided admissible 
for the purpose of proving that the document has been duly regis- 
tered in the manner provided by the Act. If the certificate is in 
the proper form, and the form has nothing to do with the correct- 
ness of the book in which the copy is made or the presence or 
absence of a description of the property, it is presumptive evidence 
that the document has been duly registered in the manner provided 
by the Act, or in other words to use the language of 8. 49, that the 
document has been “ registered in accordance with the provisions 
of the Act.” Htsaini Begam v. Mulo I. L. R., 5 A. 84, and the 
judgment of Pigot, J. in I. L. R., 18 C. 556. But the presumptive 
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proof is rebuttable, and if it can be shown otherwise that the docu- 
ment has not been registered in accordance with the provisions of 
the Act. it will not be receivable in evidence for the purposes speci- 
fied in S. 49. The word register is explained by Webster to mean 
‘enter in a register,” “record formally and distinctly or for a 
future use or service,” “ enroll,” “enter in a list,” and Registration 
as “the art of inserting in a register.” Now in Ss. 35, 72 and 75 
we have an indication by the Legislature as to what is meant by 
registration. Section 35, which prescribes the ordinary procedure 
with reference to the registration of documents says the registering 
officer shall register the documents as directed in Ss. 58—61 inclu- 
sive. The performance of the acts specified in those sections is 
the mode of registration contemplated. The mere act of entering 
in a register would be registration, but would not be registration in 
accordance with the provisions of the Act. 


It seems to us that the obvious reference intended by the words 
“€ register in accordance with the provisions of the Act” in S. 49 
is to the registration as directed in Ss. 58 to 61 as stated in §. 35 or 
in Ss. 72 and 75. The change from the language of S. 13 of Act 16 
of 1864 which used the words “ registered in the manner and within ` 
the time prescribed by this Act” to that in S. 49 above quoted 
seems if anything to support our view. Again in S. 75, which deals 
with the registration in pursuance of the order of the Registrar, 
the registering officer is directed to follow “the procedure prescribed 
in Ss. 58, 59 and 60” and “ such registration” itis said “shall take 
effectand....... ” To quote the language of Stratyht,J. in the 
full Bench case of Hardet v. Ramlal I. L. R. 11 A, 319 “ the word 
‘registered’ as used in S. 49 has refence to the Act of registration 
by the registering officer and is not directed to, or concerned with, 
any matter of procedure or conduct of parties seeking registration 
which is to be guided and governed by those provisions of the 
Registration law which direct what they shonld do for the purpose 
of effecting or bringing about registration of a document.” 


. The learned Judge goes on however to add, “Itake S. 49 
read in conjunction with Section 60 to mean nothing more than 
this, that a document to be admissible in evideuce for the purposes 
of Section 49 must be registered, that is to say, the registration 
officer must under Section 60 have put upon that document the 


= 


PARTS XI & XIL] THE MADRAS LAW JOURNAL. 221 


certificate which Section 60 requires him to put, and if he has done 
so, the document bearing such certificate under S. 60 becomes 
admissible in evidence; but if he does not do go, or there has 
been no registration of such document, then the document cannot be 
received as evidence, because it has not been registered.” If in using 
the language last quoted the learned Judge meant to lay down that 
the certificate was conclusive of the admissibility in evidence of the 
document, it appears to us he has gone too far. Registration as dir- 
ected in Section 58 to 61 is registration in accordance with the pro- 
visions of the Act. The endorsements, specified in Sections 58 and 
99 have also to be made and if it is shown that they have not been 
made, the presumption that the document has been duly registered 
in the manner provided by the Act is rebutted and the registration 
becomes invalid. We do not mean to suggest that noncompliance 
with any of the particulars of Sections 58-61 necessarily invalidates 
registration, for S. 87, saves anything done in good faith pur- 
suant to the Act notwithstanding any defect in the procedure of 
the registering officer. It seems to us that if the legislature had 
contemplated the possibility of non-compliance with the prelimi- 
naries to registration invalidating it, as it has with regard to the 
procedure of registration, the saving clause in S. 87 would surely 
have been worded wide enough to cover certain irregularities in the 
presentation of documents for registration. We are disposed to infer 
from the somewhat limited scope of S. 87 thatthe interpretation 
we have placed upon the language of S. 49 is the correct one. 
We are fortified in this view by the observations of the Privy 
Council in L. R. 1 I, A. 210 which were reiterated by them in 
Muhammad Hvaz v. Birj Lal I. L.R., 1 A, 465. They said “ it ig 
not clear that the words” “unless it shall have been registered in 
accordance with the provisions of the Act (XX of 1866)’ in 
S. 49, are not, especially as regardsstrangers to the deed, con- 
fined to the procedure on admitting to registration without refer- 
ence to any matters of procedure prior to registration, or to the 
provisions of S. 19, 21 or 86 of the Act or other provisions 
of asimilar nature.” Again “ it is scarcely reasonable to suppose 
that it was the intention of the legislature that every registration 
of a deed should be null and void by reason of a non-compliance 
with the provisions of Section 19, 20 or 86 or other similar 
provisions. It is rather to be inferred that the legislature intended 
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that such errors or defects should be classed under the general 
words ‘defect in procedure’ in Section 88 of the Act, so that 
. innocent and ignorant persons should not be deprived of their 
property through any error or inadvertence of any public officer, 
on whom they would naturally place reliance. If the register- 


ing officer refuses to register, the mistake may be rectified on 
appeal under S. 83, or upon petition under 9.84, as the case 
may be; but if he registers where he ought not to register, 
innocent persons may be misled and may not discover, until it 
is too late to rectify it, the error by which, if the registration 18 
in consequence of it to be treated as a nullity, they may be depriv- 
ed of their just rights.” These observations were not necessary 
for the disposal of the case but they have great value in elucidating 
the meaning of S. 49. If we are right in the view we have put 
forward, it follows that the absence of the description of the pro- 
perty which was no part of the procedure of registration, cannot 
affect the validity of the registration. 


Section 17 of the Act which speaks of instruments which 
“ operate to create any interest &c. ?” as distinguished from those 
which purport to create &c., contemplates the necessity andthe . 
validity of registration of instruments not containing a description - 
of the property like general releases. Nor can the copying of the 
document in Book IV instead of Book I, be regarded as of great 
consequence, for the copying in the register is certainly not one of 
the things mentioned in Ss. 58 to 61; and even if it be regarded 
as constructively falling within them, the defect in procedure is 
cured by 8. 87. A party has no right of action to compel the regsi- 
tering officer to enter the dodument in a particular book. And it 
will be sheer injustice to make him forfeit his right under the docu- 
ment because of the irregular or contumacious conduct of the 
registering officer in making the entry in the wrong book. 

We shall briefly review the decided cases and show that the 
sounder opinion is in accordance with what we have tried to enun- 
ciate. As regards error in the place of registration, the decision 
in Har Sahat v, Chunm Kuar I. L. R, 4 A. 14, Ramcoomer Sen 
v. Khoda Newary 7 C., L R. 22 B, and Dheo Shunkur Sahoy v. 
Hirdey Narain Sahu I. L. R., 6 C. 25, show that registration, in a 
wrong district cannot affect its validity. See also the observations 
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of Pigot, J. in I. L. R., 180. 556. The cases in Kahan Mal v. 
-Mussammay Bhaganath 7 N. W. H. R. 119, A. Isak Mahamad v. 
Bai Khatija I. L. R., 6 B. 96, show that the presentation at a place 
other than the public office of the Registrar does not affect the 
registration of the docunrent. So also where the presentation and 
admission of execution were not by the proper person, the error 
is immaterial, if the document has been registered notwithstanding, 
I. L. R., 4 A. 84 and Imami Begum v, Govind Prasad I. L. R., 4 A. 
319 and 2 I. A. 210: It has no doubt been held in I. L. R., 1 A. 
465 that where one of several executants of a document did not 
appear before a registering officer and no steps were taken by him 
to satisfy himself that the absent person joined in the execution, 
the document which bore the above endorsements could not be 
treated as having been registered as regards the absent person 
as well and could not therefore affect her share of the property. ; 
This was a defect in the procedure of registratio which certainly 
was not covered by the certificate, for the obvious inference under 
the circumstances was that the document was registered only with 
regard to the persons who admitted the execution. This isnot in 
conflict with the principle we have endeavoured to explain. The 
decision in Srimath Prosonnomoyt Devi v. Benimadhab Rat I. L. R., 
9 A. 009 though resting upon an apparently similar reasoning is 
nut perhaps quite supportable, as the father who executed the 
. document on his own account and on behalf of his minor son 
admitted execution before the registering officer and such admission 
was sufficient, as he was the person that executed the document 
and not the representative of the minor executant. Assuming the . 
decision to be correct, the case did not go farther than lay down 
the rule that registration of a document purporting to be executed 
by several people need not necessarily be taken as registration 
as regards all, unless the certificate is specifically so worded. The 
decision in Sheikh Adam I[sufbhai v. Jamnadas Ranchordas, 
I, L. R., 17 B, 94, does not affect the question as there was a 
description of the property in a foot-note which was a sufficient 
compliance with 8, 21. We findit somewhat difficult to understand 
how Mr. Justice Best who proposes to follow the decision in Hardez 
v. Ramlal, I. L. R., 11 A. 519 could consistently with the reason- 
ing in that case hold that the absence of the description required 
by S, 21, was fatal to the validity of the registration, 
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NOTES OF INDIAN CASES. 
Eshwar Doss v. Venkatasubba Rao, I. L. R., 18 M, 306. The 


most notable instance in which law is in advance of the moral notions of 
the community is that of wagering contracts. The most respectable men 
do not consider it dishonorable to enter into tontracts of betting, but it. 
is not very edifying to see respectable people appealing to the courts to 
enforce against their successful adversaries a higher code of morality ` 
than they themselves swear by. If they do however, the courts must 
grant their request. So in the case under notice four out of five Judges 
of the Madras High Court refused to award damages against a retired 
pleader of the court for breach of a contract to purchase Government 
promissory notes of considerable value. The pleader contended and 
proved that neither he nor the plaintiff intended a real transaction of 
purchase and sale, but the form of a contract of sale was used as a cloak to 
cover a wager about the price of Government promissory notes, all that 
was really contemplated being payment of differences by the losing 
side. The learned judges upheld this contention and dismissed the suit. 
We think the case is distinguishable from Forget v. Ostigny 1895 A. L. 
318, where the Privy Council ina case from Canada disallowed a 
similar pleain a suit instituted by a broker against his principal to 
recover the balance due in respect of certain contracts entered into by 
him on the principal’s behalf for the purchase and sale of shares in 
various joint stock companies, Their Lordships held that the contract 
was not a gaming transaction as between the parties to the suit TEx, 
between the defendant and his agent, because the agent did not lose or 
again by the success or failure of the principal’s ventures, but was 
entitled merely to his fixed commission; but this does not show the 
contract may not be of the nature of a wager as between the principal 
and the person from whom the broker buys for the principal. Of 
course 2 contract may be highly speculative without being a gambling 
agreement. The real question is, whether there is in substance a 
contract of purchase or sale, 


Pullamma v. Pradosham I. L. R. 18 M, 316. The difficulties 


arising from the right which Judge-made law has granted to undivided 
Hindu co-parceners to alienate or charge their undivided shares in the 
family property are neither few nor easy to solve. Suppose a co-parcener 
sells his share in a particular property. Is, or is not the result of this to 
terminate the co-parcenary in that property so far as he is concerned P 
We have discussed the question at length at pp. 708 to 718, 1 M. L. J. 
If such be the result, what is the consequence of a mortgage of his share 
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in a particular property by a co-parcener. Prima facie the mortgagee 
acquires an jnteresb in the mortgagor’s share in that property and it 
would be opposed to ordinary principles of law to allow the mortgagor 
to affect his right to it behind his back; but in Byjnath Lall v. Ramoo- 
deen Chowdry the Privy Council seem to think’ that it is open to the 
mortgagor and his co-parceners to transfer the mortgagee’s lien even 
against his will to other property in which the mortgagor had a 
share as co-parcener at the time of the mortgage. The point 
did not directly arise for decision, the questions being whether it was 
open to the mortgagee, if he chose, to proceed against the property 
allotted to his mortgagor at the family partition instead of against the 
property originally mortgaged to him. We think it is quite possible to 
hold he would be entitled todo so, without being driven to hold that 
he must proceed against the substitute ‘that his mortgagor chose to 
take, Take an ordinary case of a mortgagor exchanging the mortgaged 
property for some other property; it cannot be said that the mortgagee 
is bound to take the exchange. Ina Hindu family there is no doubt the 
distinction that other members have rights in the mortgaged property 
prior to the mortgage, but does it follow that this should enable 
them to compel the mortgagee to change the subject of his lien 
unless he chooses to do so.? The Calcutta High Court in Hem Chunder 
Ghose v. Thako Moni Debi and the Madras Court (Best and Subramania 
Aiyar J. J.) in the case under notice adopt the observations of the Privy 
Council that the lien will be transferred. 


Imdad Ali v. Jagan Lal, I. L. R, 17 A. 478. It is sometimes 
stated that a court executing a decree haa no right to go into the ques- | 
tion of the validity of the decree and must take it as it finds it. This 
however is only a half-truth like most propositions which have taken 
the shape of maxims. Where,the objection taken in execution relates 
to the jurisdiction of the court which passed the decree, if the objection 
is apparent on the face of the decree, it may be entertained by the exe- 
cuting court. If, for instance, a District Munsiff in the Madras Presi- 
dency were to pass a decree for possession of land in Bombay and the 
decree were sought to be executed in Bombay, we should think it would 
be open to the judgment-debtor to take the objection in the Bombay 
Court. Ifon the other hand the question of jurisdiction involves the 
determination of questions of fact and the defendant has had an oppor- 
tunity of establishing his objection and the court before which the suit 
is brought decides expressly or impliedly in favour of its jurisdiction, 
it would not be open to the defendant to raise the objection in execution, 
in the principal case the objection taken was that the decree sought to 
be executed against the legal representative had been obtained against 
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the nominal judgment-debtor after his death and without bringing in 
the legal representative on the record. The legal representative appealed 
against the decree obtained against his deceased predecessor in title, but 
the appeal was dismissed on the ground that he had no locus standi. Then 
he raised the objection in execution. The Allahabad High Court rightly 
held that he should be permitted to shew that the decree had been 
obtained against a deceased person and was therefore a nullity. 


Chajmal Das v. Brij Bhukan Lal, I. L. R., 17 A, 511 (P. CO). 
The decisions that have in recent years grown on'the subject of interest 
‘post diem solvendi’ can no doubt claim conformity with the English 
cases on the point. The wisdom of such conformity however is open to 
grave question. It seems to us to be one of those cases in which the 
hide-bound and artificial reasoning of lawyers has worked out results not 
to be easily reconciled with common sense. A borrows a sum of money 
from B and promises to pay it with interest at the end of a certain 
period. The promise is broken and B sues some time afterwards for the 
recovery of his money with interest at the stipulated rate up to the date 
of suit or decree. The courts say that the parties do not contemplate , 
a breach of the promise and that the agreement only provides for inter- - 
est up to the duc date and that'any subsequent compensation must be 
. recovered in the shape of damages. No doubt the agreement experssly | 
provides for interest only up to the due date. But what is the intention 
of the parties and what are their expectations P Do they intend the 
stipulated rate of interest to continue after the due date, or do they 
intend their arrangement to come to an end with the due date and 
the question of the rate of compensation for the use of the money to be 
settled at the sweet will and pleasure of the courts? Put the question 
to any number of laymen, and the answer will be, in 99 cases at least. out 
of 100, that they intend the same terms to continue after the due date 
and up to the date of actual payment. Here is certainly a case 
of implied agreement, if ever there was one. It may be said that if 
this was the intention, nothing could be easier than for the parties to put 
it expressly in words. But toany one who knows the rudimentary state 
of conveyancing in this country, the argument will carry little force, 
There are many terms which are implied by law in agreements and we 
see no reason why a promise to pay interest at the same rate post diem 
- should not be implied, when it would be in complete accord with expec- 
tations. It may be that the intentions and expectations of borrowers 
and lenders are different in England, but so far as this country is con- 
cerned, the rale enforced by the courts defeats the intentions of 


parties. 
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Mahabir Singh v. Saira Bibi, I. L. R., 17 A. 520. This decision 
is clearly right. But it illustrates the hardship caused by the provisions 
of S. 99 of the Transfer of Property Act. A usufructuary mortgagee 
not having been put in possession of the mortgaged property sued for, 
and obtained, a decree for, possession and mesne profits and costs, He 
applied for attachment and sale of the mortgaged property in execution 
of his decree for mesne profits and costs. The application being dis- 
allowed, he brought a suit for sale ofthe equity of redemption reserving 
his rights and interests under the mortgage. It was held that the snit 
would not lie. We do-not agree with the Allahabad High Court in 
thinking that notwithstanding such cases of hardship the provisions of 
S. 99 are on the whole beneficial. We have more than once commented 
on this section and pointed out the necessity for its ammendment. 
Benefiting debtors at the expense of creditors is neither just to creditors, 
nor good for the debtors in the long run. 


Bhawani Prasad v. Kallu, I. L. R., 17 A. 587 (F. B.). The deci- 
sion of the majority of the Full Bench appears to us to be wrong and 
we are disposed to agree with Mr. J ustice Banerji who has recorded a 
very able dissenting judgment. A Hindu father executes a mort- 
gage of property in which his undivided sons have an interest. After 
the Transfer of Property Act came into force, the mortgagee brings a 
suit for sale against the father alone without making the sons parties 
though he has notice of their interests. ; 


The mortgagee obtains a decree and an order absolute for sale 
against the father only. The question is whether the sons can bring a 
suit for a declaration that the decree holder is not entitled to sell their 
interests in execution of his decree on the mere ground that they were 
not parties to the mortgagee’s suit. Mr. Justice Banerji answers it in the 
negative and the majority in the affirmative. But for section 85 of the 
Transfer of Property Act, it is clear that a creditor who has obtained a 
decree, whether a mortgage-decree or a money-decree against a Hindu 
father can in execution sell the interests of the sons also and that the 
only objection which itis competent to them to urge in a subsequent 
suit or in execution is that the debt on which the decree is founded was 
contracted for illegal or immoral purposes. It is contended by the 
majority that section 85 has made a difference by introducing a rule of 
procedure binding on all classes of people without exception and requir- 
ing the joinder of all persons interested in the property in a suit by the 
mortgagee. But while the section creates no exception as regard any 
class of people, it does not also abrogate any well established rules of 
substuntive law. One of such rules is that a Hindu father has the right 
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to sell his son’s interests in the joint family property in discharge of 
his debts. That a private alienation by a Hindu father to discharge his 
debt is invalid whether they have become the subject of decree or not is 
admitted. The general principle underlying the law of execution is that a 
decree-holder should be competent to seize and sell whatever his judg- 
ment-debtor is himself able to dispose of. Of course there are exceptions 
to the rule (see section 266 C. O. P.) and we are not oblivous of them. 
But the father’s power of disposition over his son’s share in the joint 
property has never been treated as an exception and itis a corollary 
from these principles that a creditor of the father can sell the son’s 
interests in execution of a decree obtained against the father only. 
It is admitted thatin the case of a money-decree this can be done. 
To hold that a mortgage-decree-holder cannot do it, would be anomalous 
and the anomaly is not removed by reference to any distinction between 
a mortgage-decree and a money-decree. The differences between the 
two kinds of decrees have no relevancy as regard the question of the 
son’s liability. A mortgage-decree no doubt confers creat advantages on a 
creditor while a money-decree is not so favourable. If any infer- 
ence is to be drawn from this, it is that a mortgagee ought not to have 
at any rate smaller rights in execution than the holder of a money-decree. 
The majority however seem to think that the difference would bea ground 
for imposinz restrictions on the mortgagee. So far as the sons are con- 
cerned, the difference is immaterial. What satisfaction is it to them that 
their rights cannot be sold in execution of a mortgage-decree, while 
they can be sold in execution of a money-decree ? 


It must also be remembered that the rule of procedure enacted by 
section 85 is not altogether new and that the same was applied even be- 
fore. We think that Mr. Justice Banerji is not right in his concession that 
the sons would in such a case possess the right of redemption even after 
a sale has taken place. But as this is a mere obiler dictum, it is unneces- 
sary to pursueitfurther. It seems to us that several of the points upon 
which their Lordships declared themselves to have arrived at a happy 
consensus admit ofa difference of opinion. His Lordship the Chief 
Justice lays down that the finality of the decree againt the father is not 
‘the test of the liability or non-liability of the son’s interest in the 
family property and that it is open toa son to resist execution on the 
ground that the debt of the father had been discharged by payment 
or barred by limitation at the date of snit. We do not say that there 
may be no cases in which a decree that is final against the father is not 
final against the sons. Butin the generality of cases the finality of a 
decree against the father is conclusive of the son’s liability. Take one 
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of the illustrations given by his Lordship, the debt being barred at the 
date of suit. Whether the debt is barred or not, the decree creates a 
debt binding on the father. There is no reason for excluding decree- 
debts from the operation of the rule as to the son’s liability. So long as 
the father remains subject to a binding decree-debt, it is the pious duty 
of the sons to save him from tbe consequences of non-payment here and 
hereafter. If the decree is impeachable by the father himself for 
fraud, the sons would also be competent to impeach it. If a decree 
has been obtained by the fraud of the father and the creditor combined, 
the decree-debt is 2 mere sham and it is probable that the sons 
would have a right to impeach it on the general principle that fraud 
vitiates all proceedings. In this case they might resist the decree, 
though the father could not. His Lordship refers to the case of a fore- 
closure decree and points out the hardship involved in the application of 
our view to that case. But the son in such a case is in no worse position 
than a son who finds his interest sold away by his father by a private 
sale-deed to discharge the latter’s debts. Itis not possible to do justice 
to the question within the limits of a note and we have already far over- 
stepped the limits of a note. To borrow a metaphor from his Lordship 
the Chief Justice, his repeated blasts on the fog-horn have not been 
successful in clearing his way out of the fog, 


; Queen-Empress v. Pahuji, I, L. R., 19, B. 195. Section 30 of the 
Indian Evidence Act is an ezception to the ruleof English Law that 
the confession of an accused person is evidence only against himself, 
‘(See Taylor, on Evidence Vol. I, Art 871), and as such has received a 
strict interpretation. Thus ina case reported in 11 Bom., H. C. R, 46, 
it was held that when one of several prisoners plead guilty and is 
convicted and sentenced and the trial proceeds against the rest, his 
confessional statement is not admissible against the others, as the 
prisoner confessing can not be said to be “jointly tried”? with the 
others. In the case under notice the confessional statement was held 
equally inadmissible, though the confessing prisoner was not convicted 
and sentenced, till after the close of the whole trial. 


Bai Amba v. Pranjivandas Dullabh Bam, I. L. R., 19, B. 198. 
We have no doubt that the decision is correct. But it prominently 
brings out some defects in valuing claims, under the Court Fees Act 
which is an old act and quite inadequate. A claim practically to an 
estate worth Rs. 30,000 is valued for the purpose of Court Fees at Rs. 
300, as the party certainly was entitled so to do: and under Sec. 8 of the 
Suits Valuation Act which was specially intended to remove difficulties 
in calculating the value of certain kinds of claims, the value for the 
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purpose of jurisdiction is made the same as that for Court Fees. 
Under Sec. 3, Part I and under Sec. 9, Part II of the Suits Valuation 
Act, the Local Government and the High Court have power to frame 
rufes for the purpose of fixing their valuation,-which power, so faras we 
are aware, has not been exercised, and the result is suits which were . 
never intended to be tried by the inferior tribunals are so tried at the 
caprice of the party bringing the suit. 


In the matter of C. M. J. Donaghue, an Insolvent, I. L. R, 19, 
B. 232. The subject of the vesting of the after-acquired property of an 
Insolvent, has been the subject of several leading judgments in England. 
The provisions of the English Bankruptcy Act and the Indian Insolvent 
Act are almost the same, Under the Indian Act as well as under the 
English Act, there is the general section vesting all the property of the 
Insovent in the assignee whether belonging to the insolvent at the time 
of the vesting order or subsequently. These genoral provisions are 
however qualified by Ss.26 and 27 of the Indian Insolvency Act 
and the Sections of the English Act. Under the English Act, it has 
been decided that so far at least as after-acquired moveables are 
concerned, the Insolvent can give a valid title to a third party dealing 
bona fide for consideration, before the oficial assignee intervenes and 
' takes possession. Till the official assignee intervenes the Insolvent has goti 
a defeasible title to the after-acguired moveables to which he can give 
anindefeasible title toa third person, (See Herbert v. Sayer,5 Q. B, 
965, Cohen v. Mitchell, 25 Q. B. D., 262). With regard to real property 
ithas been held in England, the title of the official assignee is absolute 
to after-acquired property (see In re Newland Develnpement Association 
and Cray 2 Ch. D., (1892) p. 130). The distinction is that as regards 
moveable property possession is everything, while in regard to im- 
moveables title is everything. The English case was followed in the 
recent case of Rowlandson v, Champion, I. L. R., 17 M, 21 under the Indian 
Tnsolvency statute; and in accordance with the principles of English 
decisions, Mr. Justice Farran held that §.27 of the Indian Insolveney 
Act qualifies the general terms of S. 7 as to the vesting of after-acquired 
property, and till the official assignee intervenes and produces an order 
of the Court, the salary of an Insolvent earned after the vesting order 
does not vest absolutely in the official assignee. 


Bai omi v. Chokshi Ishvardas Mangal Das, I. L. R., 19 B. 
245. Human judgments are notoriously fallible. Butto hold that a 
surety is to be surety for the dishonest guardian of a minor even after 
he has found out that the gnardian is dishonest, is rather hard lines 
and a heavy fine forerrors of judgment, Under the Indian Contract 
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Act under a continuing guarantee whenever the. surety finds or even 
suspects that the principul is acting dishonestly, he can get rid of his 
suretyship which apparently he cannot do under Act XX of 1264. No 
doubt as suggested by the Chief Justice Sir Charles Sargent, the surety 
might apply to remove the guardian, though the procedure to be adopted 
is not indicated. 


Queen Empress v. Vasta Chela, I. L. R, 19 B. 247. As was 
remarked by Mr. Justicc Jardine, proof of mere residence in a hospital 
has been taken as proof of grevious hurt almost universal] y in our inferior 
Criminal Courts, and the only evidence ever attempted to be given is 
proof of mere residence. There is often no temptation to exchange the 
healthy food and comfortable beds of our modern Hospitals, for probably 
a scanty diet anda dirty home, and the inference of inability to follow 


ordinary pursuits from mere residence in hospital has now become far 
from correct. 


Keshavalal Bechar v. Pitamberdas Tribhuvandas, I. L. R., 
19 B. 251. The words “step in aid of execution” have been the subject 
of so much judicial discussion aud interpretation that one would have 
supposed it would have been easy to distinguish a step which is in aid 
of execution from one that is not. The general principle is clear enough 
viz., that the step must be one which would bring the execution-creditor 
nearer to the realisation of his rights with perhaps the qualification that 
the step must be necessary or at least so convenient asto amount to a 
legal necessity Kunht Mannan Seshagiri Bakthan, I. L. R., 5 M, 141, In 
the application of the principle, however, to a particular set of facts, con- 
siderable difficulty is met with. It has been repeatedly held that mere 
receipt of money is not a step in aid of execution, but in this case the 
judges were able to presume an application, of course verbal, to draw that 
money and that was held to be sufficient to distinguish it under the 
particular circumstances of the case from the previous cases. But we 
think the distinction is a little too fine. 


Ambashankar Harprasad v. Sayad Ali Rasul and another, 
I. L. R., 19, B. 273. Under the Mahomedan Law ‘each of the heirs of 
a deceased Mahomedan is bound to pay his share of the debt. It is only 
when one of them is in sole possession of the whole estate, that the 
creditor can have recourse to him solely. So itis clear that a creditor 
can sue the heirs separately for their share of the debt due by them and 
recover it from their share of the estate. If the estate is completely 
involved in debt, the heirs are-bound not to divide the estate, in which 
event no share of the property of the deceased will vest in tho heirs 
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separately. Can a creditor recover a share of the debt from one of the 
co-sharers in that case ? 


e Ababin Khesaji v. Dhondubai, I. L. R., 19, B. 276. The question 
of the validity of a sale of the judgment-debtor’s property after his death 
without making his legal representative, a party, came up for decision in 
this case with the result that while one of the Judges (Mr. Justice Jardine) 
followed the Allahabad rulings, the other Mr. Justice Ranade followed 
the Madras ruling, As Mr. Justice Ranade points out, there are several 
sections of the Civil Procedure Code which presuppose the existence of a 
party on the record in the place of the deceased judgement-debtor and 
it is easy to imagine cases where See. 11 wonld not afford adequate 
protection to the legal representative, and the view of the Madras 
High Court seems to be correct. . l 


Vishnu Mahadeo Sonar v. Dagadu Valad Manaji, I. L. R., 
19, B. 290. Whoever is responsible for Section 135 of the T. P. Act, 
he can not be congratulated on either the accuracy or the felicity of 
the language. The Section has been interpreted in different ways by 
the High Courts, and the Bombay High Court, following the Calcutta 
rulings in preference to the Madras and Allahabad rulings has held 
that to discharge a debtor, he must pay the sale price and the expenses 
of sale before suit is brought, though they agree with the learned Chief 
Justice of Madras ia holdiug clause (d) to refer to the state of affairs 
at the time of purchase. 


- 


SUMMARY OF RECENT CASES. 


Lekha v. Bhauna—Civil Procedure Code, 8. 549—Security for 
costs—Failure of appellant to file security—Rejection of appeal—Appeal 
from order of rejection—Order for security not to state specific amount 
for which security is required. 

An order rejecting an appeal under 8. 549 of dite Code of Civil 
Procedure is not appealable either as an order or as a decree. Sirajub 
hug v. Khadim Hussain, I. L. R., 5 A, 380 overruled. 


Where a Court acting under S. 589 of the Code, orders an appellant 
to give security for costs, it is not necessary that any specific sum for 
which security is to be given, should be named in the order for security, 

` It is sufficient for the order, to direct the appellant to furnish security 
within a time to be stated “for the costs of the appeal” or “for the costs 

“of the original suit,” or “for the costs of the appeal and for the original 
suit.” Thakur Das v. Kishori Lal, I. L'R., 9 A, 164, overruled on this 
point.--Allahabad Weekly Notes, 
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Malicious exercise of legal rights not actionable. 


Mayor, &c. of Bradford v. Pickle, (1895, Ap. cases 587]. No 
use of property, which would be legal, if due toa proper motive, can 
become illegal, because it is prompted by a motive which is improper or 
even malicious. . 


The appellants were the owners of a tract of land from which they 
were supplying the town of Bradford with water. The.chief sources of 
their supply were certain wells in that tract of land known as “ Many 
wells Springs,” and a certain defined stream flowing through that tract, 
The respondent was the owner of certain adjacent lands on a higher 
level than that of the appellants; In 1892 he began to sink a shaft on 
his land and drive a level through, with no other object than that of 
draining the strata and with the malicious object of injuring the appel- 
lants by interfering with their supply of water. The operations had 
the effect of discolouring the water in the spring and of diminishing 
the water in the spring and in the stream, as all the waters percolating 
underneath the Respondents’ land and not flowing in a defined channel 
were thus intercepted or otherwise interfered with. In a snit by 
the Appellants for injunction and for damages, held, affirming the 
decision of the Court of Appeal, [1895,1 Ch, 145], and following 
Chasemore v. Richards, (7, H. L. O. 349), that the respondent had the 
right to intercept the water which was percolating in undefined channels 
underneath the ground, whatever his motive may be, whether bona fide 
t improve his own land or maliciously to injure his neighbonr or to 
induce his neighbour to buy him out. 

Per Lord Watson :—The Law of Scotland on this point is not 
accurately stated by Lord Wensleydale in Chasemore v. Richards, (7, H. 


L. 0. 388). 


Government as Bailee. 


Brabant & Co. v. Thomas Mulhall King, 1895, Ap. cases 632. 
Under a certain statute the Government of Queensland had established 
Magazines at the port of Brisbane for the reception of explosives and 
no other magazines had been authorized or erected there. These 
magazines Were under the exclusive charge of Government officials and 

„storage rent was payable to them for all explosives deposited in them. 
The statute.above mentioned required the master of every vessel arriv- 
ing at that port, to land all explosives at the Government or other 
anthorized stores. The Appellant’s Co. in compliance with the above 
- -statute landed and deposited in the Government stores a number of 
cases of dynamite in January 1893, In February the river Brisbane 
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was in heavy flood and its waters rose and completely spoiled these 
goods stored in the Government Magazines built on the bank of the 
river. 5 
Held that the relation in which the Government stood to the Appel- 
lant's Co., was simply that of bailee for hire.” They were therefore under 
a legal obligation to exercise the same degree of care towards the preser- 
vation of the goods entrusted to them, from injury, which might reason- 
ably be expected from a skilled store keeper, acquainted with the risks 
to be apprehended either from the character of the store house itself 
or of its locality ; and that the obligation included, not only the duty of 
taking all reasonable precautions to obviate these risks, but the duty of 
taking all proper measures for the protection of the goods when such 
risks’ were imminent, or had actually occurred. Held also that decisions 
like the Sanitary Commissioners of Gibraltar. v. Orfila 15 Ap. cases 400, 
which afford protection to public bodies from the consequences of mere 
nonfeasance, have no application where the public body is under an 
obligation to an individual for remuneration to perform a certain duty. 





Tnnkeeper’s liability—custom of the realm. 


Robins & Co. ?. Gray, (1895, Vol. II, 2 Q. B. 501]. The duties, 
habilities and rights of innkeepers with respect to goods brought to inns 
by guests are founded not upon bailment, or pledge, or contract, but 
upon the custom of the realm with regard to the innkeepers and that 
alone. An innkeeper is bound to take in goods with which a person 
who comes to the inn is travelling, as his goods, unless they are of an 
exceptional character, such as a tiger or a package of dynamite—and he 
has therefore a lien upon such goods for the expenses of keeping them as 
well as for the cost of the food and entertainment 'of the traveller 
without any regard to the question of whose property the goods are, or of 
the inkeeper’s knowledge as to whose property they dre, and such lien 
can be enforced not only against the person who brought the goods into 
the inn but against the real and true owner of them. 


The plaintiffs, a firm of dealers in sewing machines had G. in their 
employment as a commercial traveller who canvassed for orders and sold 
their goods upon commission. G. in the course of his employment 
as such traveller boarded for sometime in the defendant's hotel. While 
going there, he took with him a number of sewing machiness for sale 
in the neighbourhood. ‘The defendant was clearly given to understand 
that these machines were the property of the plaintiffs and not 
of G. but he nevertheless took them in as G’s baggage. G went 
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away after some time from the defendant’s hotel without paying his 
bill for board or lodging, leaving behind him some of these machines. 
The Defendant claimed a lien npon these machines for the amount 
of G’sdebt. In a suit by the plaintiffs for the recovery of the machines, 
Held affirming the decision, of Wills, J. that the defendant innkeeper 
had a lien upon the machines for the amount of his bill, which he 
could well enforce against the plaintiffs. 


Deposit :—return of—specific performance. 


In ve Scott and Alyarez’s Contract, Scott v. Alvarez, (1895) 2 
Ch, 603. 


When a purchaser of property makes a deposit with the vendor, he 
cannot get back the deposit, unless he can show that there has been a 
breach of the bargain on the part of the vendor. 


The remedy by specific performance is purely discretionary and will 
be refused, if the vendor is not able to show a good holding tittle even 
though the contract between him and the purchaser be perfectly valid 
and binding; and the proper rule in such cases is to leave the parties to 
have their usual remedies at law, 


A brought an underlease undera strict condition of sale for 330£ 
and paid a deposit of £30. The condition ran as follows:—The pur- 
chaser shall be furnished with an abstract of the underlease dated 25th 
June 1867 and of an assignment of such underlease dated the lith 
August 1891..... and shall not make any objection or requisition in 
respect of the intermediate title to the premises between the granting of 
the leave and the execution of the said assignment .... bnt shall assume 
that the said assignment vested in the assignees a good title. Subsequently 
A, discovered that a gross fraud had been committed in the assignment 
- of 1891 and that his vendor had no title at all; he therefore refused to 
purchase the property. The vendor then brought a suit for specific per- 
formance and in that mit A made a counter claim for return of deposit. 


Held, that there was a binding and valid contract between the 
parties in consequence of the strict condition contained in the deed and 
that A’s counter-claim should be dismissed. 


Held also that as the vendor was not able to give a good holding 
title, his suit for specific performance ought also to be dismissed. 
What are good titles, and bad titles discussed, 
; 7 
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MISCELLANEOUS. 


We beg to acknowledge with thanks the receipt of the salaman 
publications :— 


The Medico-Legal Journal for March & June 1895 (in Ee TA 
The Green Bag for November (in ewchange). | 

The Brief for November (in exchange.) 

Law Magazine and Review for November (in eachange.) 

Canada Law Journal for November & December (in eachange). 
Canadian Law Times for December (in exchange. ) 


= University Law Review for September (in exchange.) 
Harvard Law Review for November (in exchange.) 
The Allahabad Weekly notes for December (in exchange,) 


Dunning, when at the bar, being in very great business, was asked. 
how he contrived to get through all his work. Hereplied: “I do one 
third of it; another third does itself; and I don’t do the remaining . 
third z .— The Brief. 


Byles.—A learned counsel was pleading before Sir John Byles, the 
author of the work from which a quotation was made, and the book was | 
held up. “ Does the learned author give any authority for that statement | x 
inquired the Judge. “No, my Lord! I cannot find that- he does.” 
Ah)!” replied Sir John, “ Then do not trust him, I know him well” :— 

The Brief. . 


Repartee. —The seat of a juryman absent from the court was taken 
possession of by a dog. The judge, addressing one of the counsel, said: 
“ you see, Mr. Bosworth, the jurymen’s seats are all occupied,—are you 
ready to proceed ? “The lawyer raised his glasses to his eyes, and, after 
a brief survey of the jury box, made the witty reply: “ your honour, that 
fellow might do for a judge, but I should hate to trast him for a jury- 
man ” :—The Brief. 

One of the most famous French advocates, Langlois, was asked by 
the President of the Parliament of Paris why he took upon him to plead 
bad causes. He answered, with a smile, that he did it because he had’ 
lost a great many good ones :—The Brief. 


Proof Positiv@—“ And you say that you are innocent of the charge 
of stealing a rooster from Mr. ue ones?” asked the Arkansas judge of a 


meek-looking prisoner, 
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“ Yes, Sir, I am innocent—as innocent as a child.” 


“You are confident that you did not steal the rooster from 
Mr. Jones ?” 


“Yes, sir, and I can prove it.” 
“ How can you prove it ?” 


‘I can prove that I didn’t steal Mr. Jones’ rooster, judge, because 
I stole two hens from Mr. Graston the same night, and Jones lives five 
miles from Graston’s.” i l 

“The proof is conclusive,” said the judge. ‘ Discharge the pri- 
soner.” —The Brief. 


Retreating to the wall.— Beard v. United S tates, 15 Sup. Ct. Rep. 962 
is a recent case which ‘has perhaps attracted more attention than its 
actual decision warrants, The defendant was feloniously assailed and 
killed his man without “ retreating to the wall.” The substance of 
the charge in the court below was that if he could have avoided taking 
life by getting out of the way, he was guilty of manslaughter. On 
error, this charge which takes no account of what may have reasonably 
appeared necessary to the prisoner at the time of the killing, was very 
naturally held erroneous by the Supreme Court, and the judgment 
veversed. 


On the facts of the case the decision seems unexceptionable ; namely, 
that when a man is murderously assaulted, he need not pause and 
speculate as to whether retreat would be safe and expedient, but is 
entitled to meet the attack with such force as he honestly believes, and 
has reasonable ground to believe, is necessary to save his life or protect 
himself from*serious injury. It is the dicta in Mr. Justice Harlan’s 
opinion, however, which, although quite unnecessary to the decision, 
have attracted such wide attention. Their general purport is that in 
case of a felonious assault the doctrine of retreating to the wall does not 
apply. On this point the court shows a leaning toward the view held 
by Bishop and Wharton and other dissenters from the old doctrine of the 
common law. Nevertheless the earlier view supported by equal author- 
ity, seems more consistent with principle. Resistance to an assault, 
where life is not involved, may be allowed in kind; but killing to pre- 
vent a felony, in this as in other cases, should bo justifiable only where 
no other reasonable means of prevention is apparent. Though the as- 
sailant is a criminal, itis not the province of his intended victim to 
mete out punishment. His right is merely that of self defence, and if 
retreatis an apparently reasonable means of exerting that right, then 
the sanctity of human life should be respected. Harvard Law Review, 
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Consent in Larceny.—The question what constitutes consent in 
larceny, has again been passed upon in Great Britain. The answer has 
been in the air since the case of Reg. v. -Ashwell, 16 Q. B. D. 190. (1885) 
and Reg. v. Flowers, 16 Q. B. D. 643. (1886). In the first of these cases 
B. gave A. a sovereign, both supposing it a shilling. When A. discovered 
the mistake, he kept the money, was convicted of larceny, and by an 
evenly divided court, this conviction was affirmed. Less ‘than three 
. months later, the same court, on substantially the same facts, unanimous- 
ly quashed a similar conviction in Reg. v. Flowers. These decisions 
were reviewed in a discussion of consent iri the Criminal Law by Pro- 
fessor J. H. Beale, Jr. 8 Harvard Law Review 317, and have elsewhere 
excited considerable controversy; so that the recent case of Reg. v. 
Hehir, 29, I. L. R., 323 which settles the law for Ireland, is of no little 
interest. A £10 note was mistaken fora £1, one under circumstances 
similar to those of Reg. v. Ashwell, and by a vote of five to four the’ 
latter case was expressly disregarded, and a conviction quashed. This 
decision coupled with Meg. v. Flowers which however, assumed to dis- 
tinguish Reg. v. Ashwell renders it very doubtfal whether Reg. v. Ashwell 
would be followed even in England. The Irish court certainly seems 
to do less violence to any logical theory of consent.—Harvard Law 
Review. 

Banks and Banking—Insolvency of Collecting Bank—Trust Funds.— 
A bank received a note for collection and remittance, but, instead of 
remitting, credited its correspondent with the proceeds, and three days 
later failed. At the time of failure the cash on hand was less than the 
amount collected, but the receiver realized from the assets enough to 
pay all preferred claims. Held, plaintiff has a lien on cash on hand at the 
time of failure, but cannot come in as preferred creditor with respect to 
the amount since realized from the assets by the receiver, Boone (County 
Nai. Bank v. Latimer ct al 61 Fred. Rep. 27. 


It is now pretty well settled that where trust property has been 
confused with other property of the same kind the equity is not destroy- 
ed, but converted into a charge upon the entire mass, giving the cestui 
que trust a prior right over other creditors Peters v. Bain 133 U. S. 693. 
But here the assets realized on by the receiver were not, in part or in 
whole, the product of the converted money and the principle just stated 
has never been extended to allowing a priority against funds other than 
those with which the trust money was mixed. The case is clearly right 
on both points. —Harvard Law Review. 


The teaching of English Law at Universitves.—In the course of an 
admirable address read at Detroit as Cliuirman of the Section on Legal 
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Education of the American Bar Association, Professor James. B. Thayer 
lays down what, in his opinion, is involved in a proper carrying on of the 
work of a Univeraity Law School -——- “ (1) Limiting the task of the 
instructors. Instead of allotting fo a man the whole of the common law, 
or half a dozen disconnected subjects at once, it means giving him a far 
more limited field,—one single subject, perhaps, two or three at most; 
if more than one, then, if possible, nearly related subjects; to the end 
that his work of Instruction may be thoroughly done, and that as the 
tinal outcome of his studies, some solid, public, and permanent contribu- 
tion may be made to the main topic which he has in hand. 


It means (2) that instructors shall give, substantially, their whole 
time and strength to the work. In mastering their material and 
qualifying themselves for their task, they have in hand, say for the next 
two generations, much formidable lakor in exploring the history and 
chronological development of our law in all its parts. On this, as I 
have indicated, a brave beginning has been made, and itis already 
yielding the handsomest fruits. They have also, of course, all the 
detail of their difficult main work of teaching; and this, when the work 
is fitly performed, calls for an amount of time, thought and attention 
bestowed on the personal side of a man’s relation to his students which 
_ instructors, now, can seldom give. 


It means (3) that the pupils also shall give all their time to the 
work of legal study while they areabout it. .There is more than enough 
in the careful preliminary study of the law to occupy three full years of 
an able and thoroughly trained young man, It is, I think, a delusion to 
suppose that this precious seed-time can profitably be employed, in any 
degree, in attendance upon the courts or in apprenticeship in an office. I 
do not speak, of course, of an occasional excursion into these regions, 
when some great case is up or some great lawyer is to'be heard, or of 
the occasional continuous use of time in such ways during these long 
vacations which are generally allowed nowadays. Nor do I mean to 
deny that attendance upon courts to witness tho trial of a case now and 
then will be a good school exercise. I speak only of systematic attempts 
{o combine attendance at law schools with office-work and with watching 
the courts. The time for all that, comes later or, perhaps in some cases 
before. l 


It means (4) that generous libraries shall be collected at the Univer- 
sities suited to all the ordinary necessities of careful legal research ; and 
it alse means gathering at some one point in the country, or at several 
points, tho best law library that money can possibly buy, 
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And (5), in saying that proper University teaching of law means all 
this, I am saying in the same breath that it means the endowment 
of such schools, The highest education,always means endowment; the 
schools which give it, are all charity schools. What student at Oxford 
or Cambridge, at Harvard, Yale, Columbia, Ann Arbor, or Chicago pays 
his way? We must recognise, in providing for teaching our great 
science of the law, that it is no exception to the rule. Our law schools 
must be endowed as our colleges are endowed. If thoy are not, then 
the managers must needs consult the market, and consider what will 
pay; they will bid for numbers of students instead of excellence of 
work. They will act in the spirit of a distinguished, but ill-advised 
trustee of one of the seats of learning in my own State of Massachusetts, 
when he remarked, “ We should run this institution as we would run a 
mill; if any part of it does not pay, we should lop it off.” They will 
come to forget that it is the peculiar calling of a University to maintain 
schools that do not pay, or, to speak more exactly, to maintain them 
whether they pay or not; that the first requisite for the conduct of a 
University is faith in the highest standards of work; and that if main- 
taining these standards does not pay, this circumstance is nothing to 
the purpose,—maintained they must be, none the less. It has been’ 
justly said that it is not the office of a University to make money, or 
even to support itself, but wisely to use money. 

Contracts—Consideration— Successive promises of same performance. 
Held. (1) the promise of a party to a contract to do, or the doing of, that 
which he is already bound to do, is nota good consideration for the 
promise of the other party to pay an additional sum; (2) a rescission of 
the former contract will not be inferred except where the party to 
whom the promise of an additional sum is made, has refused to | perform 
because of difficulties in the way of performance not anticipated by the 
parties when the original contract was made; the difficulties encountered 
need not be such as to furnish a legal dofonda for non-performance. 
King v. hy. Co. 63 N. W. Rep. 1105 (Minn,) 

The holding on the first point is thoroughly sound, Byrant v. Lord 
19 Minn, 396 at 404 contra. On the second point American Courts 
have generally inferred a rescission of the original contract, from defen- 
dant’s act in entering into the second agreement. The Minnesota Court 
refuses to make this inference of a rescission from the mere existence of 
the second agreement, except in a very narrow class of cases. Not even 
in this narrow class of cases, as it seems to us, does the defendant’s part 
in making the second agreement indicate that at any time he intended to 
forego his right to require performance under the original contract 
(See 8, Harvard Law Review, 27)— Harvard Law Review. 


— 
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Contracts — Partnership—Novation.—A, B. and C were partners and 
indebted to plaintiff. A and B bought out C, and as part considera- 
tion agreed to assume debt to plaintiff. Plaintiff sued A. and B. for 
this debt, alleging in his declaration a request for the money and a 
refusal.. Defendants demurred on the ground of no privity of contract. 
Held, that while novation could only exist by consent of all the parties 
interested, yet plaintiff's assent was sufficiently shown by the alleged 
demand on the new firmand the institution of the suit, which would 
operate as-an estoppel of any claim against the old firm Tyson v.Somerville, 
17 So. Rep 567 (Fla.) 


While the question of whether there was a novation or not is pro- 
perly for the jury, Harris v. Forwell, 15 Beav. 31; Backus v. robes, 20 
N. y. 204; yet when a new firm assumes the debts of its predecessor, 
slight circumstatices will support the inference of the creditor’s assent. 
Shaw v. McGregory 105 Mass, 96 ; exparte Williams, Back 18. A demand 
on the new firm, followed by suit therefor, seems abundant evidence of 
assent, and the above decision quite right —Harvard Law Review. 


Contracts—Validity—Consideration—The plaintiff was under an 
engagement to marry her present husband, when the defendant offered 
to pay her an annuity, provided the marriage took place within three 
months. ‘Held, on the authority of Shadwell v. Shadwell 9,0. B.N. 
8.159, that with the satisfaction of the terms of the offer, a valid con- 
tract arose. Skeete v. Silburberg, 11, The Times Law Re p: 491 (Q. B. 
Div., Wills J.) : 


Although already bound by her engagement to perform a portion 
of the defendant’s proviso, the plaintiff was under no obligation to 
marry before a reasonable time had elapsed, so that a marriage within 
three months leaves no difficulty regarding a detriment to the plaintiff 
in this case. Whether that detriment was suffered at the request of the 
defendant, whether compliance with his proviso is the thing in exchange 
for which his promise was given, or merely a condition to his gift, is the 
real point at issue. The truth should be gathered from all the cireum- 
stances, benefit to the promisor being well nigh determinative. The 
English Court, however, passes lightly over such debatable ground 
merely recognizing as stronger than this case Shadwell v. Shadwell-Har- 


` vard Law Review. 


Jroperty— Accrelions—Demurrer upon Lvidence.—Plaintift’s land 
was a Government patent bordering on the Missonri river. The river 
gradually changed its course until the main channel flowed over what 
had once been the plaintiff's land. An island then formed within the 
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original limits of the patent. Held, on demurrer upon evidence that 
plaintiff had no title to the island. (Brace C.J. dissenting) Coz v. 
Arnold 31 S. W. Rep. 592 (Mo). 


This seemingly harsh case finds its explanation in the rulo that in 
the large western rivers the fee in the bed belongs to the State, and that 
adjacent land granted by the United States is bounded by the bank of 
the river, Asall gradual accretions to the bank wonld accrue to the 
benefit of the riparian owner, he must take the opposite risk and yield 
to the state the fee of land gradually submerged. An island formed 
over this new bed would come within the general rule as to islands in 
- navigable western streams, and would go to the State. Gould on 

‘Waters L. S. 42, 70—Harvard Law Review. 


Persons—Divorce—Crueliy.—Petition by the husband for divorce, on 
the ground of extreme cruelty, the wife having repeatedly accused him 
both in public and private of having committed Sodomy, Held, that to 
constitute legal cruelty there must be a legal apprehension of danger, 
present or proximate, to life, limb, or health (Rigby L. J. dissenting) 
Russel v. Russel 11 The Times Law Rep. 579 (Court of Appeal). 


The above doctrine of legal cruelty was approved in Hvans v. Evans 
1 Hag. Con. 38 (1790) and has been closely followed ever since by the 
English Courts, the Courts having “ always been jealous of the incon- 
venience of departing from it,” Justice Rigby’s dissenting opinion is a 
strong argument for a relaxation of the doctrine, on the ground that a 
series of verbal indignities are capable of amounting to legal cruelty, in- 
dependently of violence. In United States many of the Courts have 
broken away from the physical injury test, and have granted relief in 
cases where there was no actual violence, by a more liberal interpreta- 
tion of legal “ cruelty” Rosenfeld v. Rosenfeld 40 Pac, Rep. 49 (Col.) 
Mere words) Barnes v. Barnes 95 Cal. 171 (Facts almost identical with 
principal case) ; Straus v. Straus 67 Hun. 491; Palmer v. Palmer 45.Mich 
150; Scoland v. Scoland 4 Wash 118. See also Robinson v. Rubinson 66 
N. H. 600 fora very able review of the subject by Judge Carpenter.— 
Harvard Law Review, 


Hvrdence Shop-books—Original Entries. —W here a shop-keeper enters . 
sales of goods on loose slips of paper, which items are transferred in tho 
evening to a ledger, if these items consist merely of a general charge of 
merchandise and the amount for which it sold, held, a ledger is inadmis- 
sible as a book of original entries. Way et al v. Cross et al 63 N. W. 
Rep. 691 (Iowa) 
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The Court appears to lay down a narrower rule than is held in many 
jurisdictions. It would not generally be held fatal to the admission of a 
shop-book that the entries did not specify the kind of goods purchased. 
A shop-book has been held admissible in Massachusetts, although the 
“item for which it was put in contained neither measure, weight, nor 
quantity. Pratt v. White, 132 Mass 477. Books which contain nothing 
more than marks or figures have been held admissible if other evidence 
is forthcoming which can explain these and show their connection with 
the main transaction Miller v. Shay 145 Mass 162. The fact that the 
book offered in evidence is kept in ledger form, and that the entries 
have been posted each evening from memoranda made elsewhere during 
‘the day, has heen also held not to barits admissibility. Fravon v 
Hollis 13 Mass 42—Harvard Law Review. 


Damages—Exemplary allowed in Civil actions.—Defendant issued 
in tort under a statute allowing suit by a wife for the wrongful sale of 
liquor to her husband. Held, exemplary damages should be awarded. 
Mayer v. Frobe 22 8. E. Rep. 58 (W. Va.) 


The decision overrules the cases of Pegram v Shortz 31 W. Va. 220 
and Beck V. Thompson 31 W. Va. 459 in so far as they hold that exem- 
plary damages in a proper case, cannot be inflicted by way of punishment 
ina civil suit upon a wrong doer and places West Virginia among the 
list of States which allow exemplary damages.— Harvard Law Review. 


Damages— Unlawful Expulsion of Passenger.—Plaintiff was ejected 
from a car because he would not pay his fare instead of his ticket, which 
the conductor thought bad. Plaintiff resisted. The ticket proved good, 
and plaintiff now sues the Company and claims to recover damages for 
a nervous disorder brought on because of the force used by the Conductor 
in overcoming plaintiff's resistance. Held that plaintiff can recover 
damages for the injury, though caused by his resistance, because he 
rightly resisted. Pittsburgh C. C. and St. D. Ry. Co. v. Rass 67 Fred 


| Rep. 662. 

This decision rendered by the Circuit Court of the District of In- 
diana is manifestly fair, provided the plaintiff does not resist a wrong- 
ful expulsion for the express purpose of increasing the amount of dam- 
ages. The Conductor committed a trespass in putting him off the train. 
If the plaintiff resists too much, then the conductor may have an action 
for assault against him, but plaintiff’s action will still remain and the 
conductor be responsible for all natural consequences. In the case at 
bar no such unreasonable resistance was made, and the injury to the 
plaintiff was, as resistence was rightful, the natural consequence of the 


Conductor’s Act—2 Sedgewick on Damages 865— Harvard Law Review. 
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_ The son of Serjeant Buzfuz.—The vacant Chief Justiceship of Bengal 
may, thinks a contemporary, gost to Mr. H. M. Bompas, 9.0., of the 
Western circuit. The learned gentleman who is an able lawyer, is a son 
of the learned serjeant immortalised by Charles Dickens in the breach 
of promise case—Bardeli v. Picwick—as Serjeant Buzfuz. In his pre- . 
unionist days Mr. Bompas tried conclusions in the New Forest Division 
against Mr, F. Compton, but failed. Since 1885 he has not attempted 
‘to enter Mr. St. Stephens, but as a leading member of the Non-confor- 
mist Unionist Association’ he has done good service in opposition to- 
separation. Mr. Bompas isa baptist. The salary attached to the Indian 
Chief Justiceship is equivalent to about £6,000 a year, and the duties 
are fairly light. Mr. Bompas’s appointment would place the Recorder- 
_ ships of Plymouth and Devonport at the disposal of the Home Secre- 
tary. — The Brief 


Ubiquitous advocates,—“ The charge (writes a correspondent in the 
Westminister Gazette) which Mr. Budd has made against barristers in 
exalted positions taking briefs and accepting fees where they do not and 
cannot appear—and to which Sir Edward Clarke has replied by return- 
ing a cheque when asked—has been a standing grievance in the Law 
Courts for years past. Speaking as a recorder of the proceedings of the 
Law courts for some years past, I can say that it was in many instances 
perfectly pitiable to see men in the highest legal ranks opening cases in 
the most reckless and hurried manner, rushing to another court to open 
a second case, where the court had been kept waiting, and then to be 
seen afterwards in even a third case in the courts of appeal; ever ybody 
in the courts knows thab the judges take the most generous view of the 
situation, but Tam bound to say that there are three or four of them 
who persistently refuse to allow leading counsel to cross examine. 
when they had not been present at the examination-in-chief. It is 
absolutely amusing to see counsel come into court and attempt to get at 
the merits of their case by cross-examination where every necessary 
question has already been asked by their juniors, who had to represent 
them in their absence. The abuse is not confined to Law courts. Dis- 
tinguished counsels appearing at the Parliamentary Bar ave as great, if 
not greater, offenders as their brethren in the Royal Law Courts.— 
The Brief, 
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Acts :— . 

1889, XXXII :—See INTEREST Act. 

1864, II (MapRas) :—See Revenue Recovery Act (MADRAS). 
1865, VIII (Mapras) :—See RENT Recovery Act (MADRAS). 
1870, VII:—See Court FEES Act. 

1872, IX :—See Contract Act. 

1874, II :—See ADMINISTRATOR-GENERAL’S ACT. 

1875, XXII1:—See LIMITATION Act (5). 

1876, XVII:—See OUDH Land REVENUE ACT, 

1877, 1:—See SPECIFIC RELIEF Act. 

1877, III :—See REGISTRATION ACT. 

1877, XV :—See LIMITATION Act, 

1882, IV :—See TRANSFER OF PROPERTY ACT. 

1882, VI :—See Companies Act. 

1882, X:—See CRIMINAL PRECEDURE OODE. 

1882, XIV :—See CIVIL PROCEDURE CODE, 

1882, XV :— See PRESIDENCY SMALL CAUSE Courts Act, 
1884, I (MADRAS) :—See CITY oF MADRAS MUNICIPAL ACT (MADRAS). 


1887, I (MADRAS) :— See MALABAR COMPENSATION FOR TENANTS IMPROVEMENTS ACT 


(MADRAS). 
1387, IX :—See PROVINCIAL SMALL Cause C0URTS ACT. 
1889, VII:—See SUCCESSION CERTIFICATE Acr. 


Administrator-General’s Act (II of 1874), S. 31.—Transfer by 
Hindu executor to the Administrator-Ceneral— Hindu Will’s Act XXI 
of 1870, S. 5—Indian Succession Act X of 1365, Ss. 179 to 189— 
Administrator-General’s Act XXIV of 1867—Proceedings of the 
Legislature as aids in the construction of an Act. 


An executor appointed by a Hindu testator who died subsequent to 
the passing of the Hindu Will’s Act (XXI of 1870), can after obtain- 
ing probate. transfer the estate, effects, and interests vested in him 
by virtue of the probate to the Administrator-General under 8. 31 of 
the Administrator General’s Act (II of 1874). He is “a private 
executor” within the meaning of that section. 


Per curiam :--The right to devolve the property of a deceased testator, 
with all powers and duties relating to its management and adminis- 
tration, which is conferred by S. 31 of the Act of 1874, is not con- ` 
fined to any particular class of executors, or of estates. Itis given 
in broad and comprehonsive terms, to any and every .testamentary 
executor, in whom the estates of the deceased testator have been 
legally vested by virtue of his probate. i 


In construing a consolidating statnte which repeals previous enact- 
ments and consolidates their provisions, regard must be had to the 
state of the general law on the day when the consolidating statute 
was passed, and nol to the law as it stood at the respective dates 

“when the repealed enactments came into force. 


The very object of consolidation is to collect the statutory law bearing 
upon a particular subject, and to bring it down to date, in order that 
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it may form a useful Code applicable to the circumstances existing at 
the time when the consolidating Act is passed. 


The proceedings of the Legislature which result in the passing of an 
enactment are not legitimate aids in construing that enactment. 


The bearing of S. 5 of the Hindu Will’s Act (XXI of 1870) and of Ss. 


16 and 17 of the Administrator-General’s Act (II of 1874) on 8. 31 of 
that Act considered. 


N. L. M. a Hindu, diedon the 22nd February 1891 leaving property in 
Calcutta, and leaving a will duted 5th August 1889. The executor 
under the will took out probate in 1891, and in 1893 executed a deed 
by which they purported under 8. 31 of Act II of 1874, to transfer 
all estates, effects and interests vested in them to the Administrator- 
General of Bengal. 


Held, reversing the decision of the majority of the Judges of the 
High Court and affirming the judgment of Petheram C. J., that the 
transfer was valid. 


Administrator-General of Bengal v. Prem Lal Mullick 


Alluvium—lLanka Accretion by slow progress—Ownership— Rivers, non- 
tidal and navigable. 


Where in a non-tidal river new jana is formed of alluvial deposit by 
gradual, slow and imperceptible process, the accretion belongs to the 
owner of the adjacent land in the same manner as alluviim caused 
by the action of the sea, or by the ebb and flow of water in tidal 
rivers. 


Quere :—Whether the rule of common law of England by which the sub- 
soil in non-tidal rivers belongs to the owners of the adjacent banks is 
to be held applicable to India, seeing that the common Jaw rule is 
based upon the well-known fact that, most of the rivers in England 

- are not navigable above tide water, except for small craft, while in 
India there are rivers whose navigability does not depend upon the 
ebb and flow of tidal water. 


Ramalakshmanma v. The Qollector of Godavari 
Appeal :—See Civil Procepurg Cope (1), (10), (19), (20). 
See Succession CERTIFICATE Act (2). 


` Benamidar—Liability of—LHaupress covenant for quiet enjoyment— Dis- 
turbance by suit and judgment— Sale by the real owner and bena- 
midar. 


A benami-holder of immoveable property, who executes and signs a 
sale deed of it along with the real owner, is also liable to the paor- 
chaser under an express unqualified covenant for quiet enjoyment 
contained in the deed. 


A covenant for quiet enjoyment given by the vendors ina gale deed 
was in the following terms “should there be any hindrance in your 
enjoying the same we shall settle and remove such hindrance.” . A 
third person claiming under the vendors sued the purchaser and got 
a decree for the recovery of the property, which he adj usted by pay- 
ment of a sum of money andthus retained possession, Held that 
there was a sufficient hindrance within the meaning of the abore 
covenant so as to enable the purchaser to sue the vendors for breach 
of it. 

Somasundrwmn Aiyar v. Fischer 7 

Bicycle—Vehicle—City of Madras Municipal Aet (Madras)— Act 4 o f 1884, 


A bicycle is a vehicle with springs within the meaning cf Madras Act I 
of 1884 and liable to be taxed under Schedule B. of the Act. 


Wilson v. The Madras Municipality... 


City of Madras Municipal Act (Madzas)--Act L of 1884; ;— 
See BICYCLE. 
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Civil Procedure Code—Act XIV of 1892, S. 2.—Appeal— 
Order under S. 40 of Act LI of 1864—Decree. 


No appeal lies against an order passed by a Civil Court under 8. 40 of 
Act II of 1864. 


Chidambara v. Ramaswamt ... the oon zai sii WA ia 
2.— — .—— Ss. 2, 244, 311,588—Decree—Second Appeal 


from order refusing to set aside sale. . 


From an order refusing to set aside a sale for alleged irregularity, there 
is only one appeal under S. 588, but no second appeal, even though 
the decree-holder is the purchaser and the question arises between 
the parties to the suit or their representatives. 


Dawanayagam v. Rangaswamy 


Ss. 2, 366, 367—Death of a sole plaintif—Son 
adopted by plaintif’ s widow—Legal representative. 


The world ‘ dispute’ in S. 867, Civil Procedure Code, does not 
necessarily mean a dispute between several persons all claiming to 
represent the deceased. If the defendant in the case deny the 
claimant’s title to represent the plaintiff, there is a ‘ dispute’ within 
the meaning of the section. 


An order by, a court dismissing at suit under the first clause of S. 366, 
Civil Procedure Code, is a ‘ decree.’ 


Bhikhaji Ram Chandr a v. Purshotam, I. L. R., 10 B, 220 approved. 


In a joint Hindu family consisting of two brothers one sued the other 
for partition of property and died pending the suit leaving behind him 
no issue, but only his widow and his surviving brother the defendant. 
His widow subsequently adopted a boy in pursuance of an authority 
left by him; and the boy applied, within the time allowed by law, to 














3. 


the court in which the suit was pending, to have his name entered on’ 


‘the record in the place of the deceased plaintiff, his adoptive father; 

Held, that the right to sue survived to him as the legal representative of 
the deceased plaintif and that he had aright therefore to be placed 
on the record. 


Subbiah vy. Saminaudater ... WA cra ah wai isi isi 


S. 11—0fice—Hereditary priest—Spiritual and 
moral supervision over Namadaries. 

A suit to estabilish a claim toa hereditary priesthood where the duties 
of tho priest consist in the exercise of spiritual and moral supervision 
over people who wear a certain caste mark ina certain tract of country, 
is not one cognizable by a civil court and an injunction to restrain 
others from interfering with such alleged claim cannot therefore be 
granted, 


Sri Venkata Tholappala Charlu v. Venkata Charlu Pr, iai on 
5. —: , S. 44:—See INFANT. 


6. —-- —— 8s. 53, 591, 622—Interlocutory orders— 
Revision— eoo " 
Interlocutofy orders that can be rectified under S. 591 are not revisable 


ne S. 622 although there may be no appeal pirectly from such 
orders, 








—— 
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Srinivasa Swami v. Ramanuja Chariar... vie jia ee sae 


S. 158— Certificate of heirship—Dismissal of suit 
—WNo bar to second suit. 


The dismissal of a suit for the non-production of a certificate of heir- 
ship is not a decision under S, 158, Civil Procedure Code, so as to bar 
8, second suit on the same cause of action. 


ac 
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The real effect of a failure to produce a certificate is to prevent a court 
from pronouncing on ths merits, so as to render its decision an ad- 
judication having the force of ves judicata, and the dismissal of a suit 
for such failure does not therefore fall within the principle of the 
decision in Vencatachalam v. Mahalakshmamma (I. L. R 10 M, 272.) 


Pethaperwmal v. BMurugandt ... yA 


—  —-———583. 244, 258,—Smatl cause decree—Order 
under §. 258 certifying part payment—Suit for a declaration that the 
decree has been satisfied—S. 244 bar. 


A court executing a decree is competent under 8. 258, Civil Procedure 
Code, to pass an order that a decree has been only partly satisfied. 


Such an order passed under S. 258 is one relating to the execution, dis- 
charge or satisfaction of the decree and a suit for a declaration that 
the decree has been fully satisfied and foran injuuction to restrain 
the decree-holder from executing it is barred under S. 244. 


Semble :—An order passed under S. 244 and S. 258, Civil Procedure 
Code, in execution of a decree of a Small Cause Court, is appealable. 


Karuppa Pillai v. Athamsa Rowthen TE T Wa yaa 
ameta Ss. 244, 258—Oontract witha third party for 
satisfying decree—Hauecution by the third party under a subsequent 
transfer—Fraud. 


` A court executing a decree is not prohibited under the last paragraph 
of 8. 258 from recognising any payment or adjustment of the 
decree not duly certified under that section, unless the parties to 
the transaction, under which the payment or adjustment is made, 
stand, at the date of entering into it, in the relation of judgment- 
creditor and judgment-debtor to each other, with reference to the 
decree sought to be executed. Vide Ramji Pandi v. Mahomed Wall, 
I. L. R., 13 B., 671. 


A,a transferee decree-holder, sought to executo the decree against B, 
the judgment-debtor, under the decree. B resisted the execution on 
the ground of fraud, alleging that, in consideration of A’s satisfying 
the decree, he had transferred to A certain immoyeable property, 
that A accordingly paid the judgment-debt to the original decreec- 
holder, but that subsequently A got a transfer of the decree and was 
trying fraudulently to execute it. 


. Held, that B wasentitled to resist-the executiou on the above-mentioned 
allegations, notwithstanding that the period of limitation allowed by 
law for a judgment-debtor to apply to the Court under the second 
paragraph of S. 258 had expired and that the allegations raised 
constituted, if true, fraud on the part of A, upon which B was 
entitled to an enquiry and finding under 8. 244, ©. P. O., for the 
purpose of getting redress. Paranjpe v. Ranade, I. L. R. 6 B., 148, 
Subbajt Row v. Srinevasa Row I. L. R, 11 M., 264, Viraraghava 
Aiyangar v. Venkatachariar, I. L. R, 5 M., 217, referred to. 


Rama Aiyan v., Sreenivasa Patter ... il sad ae ii A 

Ss. 244, 293,—Defaulting purchaser answer- 
ing for loss on vesale—Appeal. 

Orders made under S. 293, Civil Procedure Code, in respect of an alleged 
default by the purchaser are in the nature of decrees and the 
parties affected must be deemed to be parties to the suit within the 
meaning of 8. 244; such orders are therefore appealable. 

Ramdial v. Ramdas, I. L. R., 1 A, 188; Baijnath Sahai v. Mohup Singh, 
I. L. R., 16 C., 535 followed. 

Deoki Nandanrai v. Tapesri Lal, I. L. R., 14 A., 208, dissented from. 

Amir Badsha Sahib v. Venkatachela Mudali 


-~— S. 274—Absence of attachment under—Irregu- 
larity—Right of purchaser of mortgage at an execution sale. 
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An attachment under $. 274 is not necessary lo make the sale of a 
mortgage bond carry the lien as well as the debt. The absence of 
suchan attachment is a mere irregularity. 

Debendra Kumar Mandel v. Rup Lall Dass I. L. R., 12 C., 546, and Kasi- 
math Dass v. Sadasiv Patnaik, 1. L. R., 20 C., 805, followed. 


Muniappa v. Subramania... ya 


8 
19 riin Ss. 274, 289,290 and 311—Sale-procla- 
mation affized to court-howse—Subsequent proclamation under S. 27-4— 
Sale within 30 days after—Material irregularity. 

Section 289 of Act XIV of 1882 contemplates a previous publication of 
the proclamation of sale at some place on, or in the vicinity of, tho 
property intended to be sold, before the publication in the court- 
house. 

Where the proclamation of sale was first affixed to the court-house 
under S. 289 and then published on the property under § 274, and the 
property was sold 30 days after the former date, but not the latter : 


Held, though there was, strictly speaking, no violation of the provisions 
of S. 290, still there was an irregularity which, if material, would 
vitiate the sale under S. 311 of the Act. 


Obiter dictum :—There is uo sound basis for making a distinction 
between a materia! irregularity and an illegality inthe conduct of a 
sale under the Code. 


If it had been the intention of the legislature to make a distinction 
between illegality and irregularity and to dispense with proof of 
actual loss in the one case and not in the other, they would have 
expressed that intention clearly in apt language. In one sense, 
whatever is irregular is also illegal, as irregularity connotes want of 


conformity to some recognised rule of procedure, and it is in this 
sense that the term is used in the Code. 


Bakhshi Nand Kishore v, Malak Chand, 1. L. R..7 A., 289, commented on. 








Arunachelam v. Kubandasamr aa Sai ira ya Wa za 

13..——-—— ——S. 283—00-0wners of property —Mortguye by 

one of them of joint property— Validity of after partition— Order uith- 

out investigation—Limitation Act, Sch, II, Art. 11—Second Appeal— 
Estopyel. 


Where one of two or more co-owners of an estate mortgages to his 
creditor either all his estate or the right which he had to that estate, 
the mortgage is subject to the conditions and liabilities which at the 
date of the transaction affected the mortgagor’s intcrest in the pro- 
perty mortgaged. The whole estate is subject to the mortgage 
before partition for the individual share of the mortgagor, but after 
partition the mortgagee’s right is, in the absence of fraud or collu- 
sion, limited to the specific share which falls to his debtor, the shares 
of the other co-owners remaining free to them, 


An order passed without any investigation as required by S. 278, Civil 
Procedure Code, is not an order within the meaning of S. 283, Civil 
Procedure Code, to which the limitation of one year prescribed by 
Art. 11, Sch. II, Limitation Act, is applicable. 


A plea of estoppel which requires for its decision facts which are not 
on the record but have to bo proved de novo cannot be allowed to be 
taken for the first time in second appeal. 


Pullamma v. Bradosham jwa ia sai ves ut vee “ie 
— S. 295— Rateable distribution—Realization. 


Where money due to a judgement-debtor is attached in tho hands of his 
debtor and paid by him into Court, a rival decree-holder attaching it 
in Court is entitled to rateable distribution. 








14. 
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zi z Page. 
>———-5. 317—Suit against certified purchaser— 
Efect of benami purchase, and purchase as execution-debtor's agent. 


At a sale of property in auction in execution of a decree, the defendant 
who was plaintiff’s agent purchased the prope:ty with the plaintiff’s 
money and got the sale certificate issued in hisown name. The pro- 
perty was in the possession of the plaintiff as usufructuary mort- 
gagee. After the purchase the defendant acknowledged the plain- 
tifs title and orally agreed to convey the property to him and allowed. 
him to continue in possession of it. Subsequently however he forcibly 
took-possession of the property. In a suit by the Plaintiff for a con- 
veyauce of the property and for recovery of possession of it, or for 
recovery of the money paid by him: 


Held that 8. 317 Civil Procedure Code was no bar to the suit and that 
the case fell within the principles laid down in M onappa v. Surappa, 
I. L. R., 11 M., 284 and Sankunni Nair v. Narayanan Nam budri, I. L. 
R., 17 M., 282. 


Kumbalinga v. Ariyaputra Padiachy ... kas wA ya ve ~» + 200 


16. —-——- S. 332—Claim. by person dispossessed—Claim 
allowed— Costs—Sutt to set aside order—Ewecution for costs of order. 


Where a claim by a person dispossessed by a decree-holder in execution 
of his decree is allowed with costs and the decree-holder Subsequently 
files a suit to set aside the summary order and obtains a decree declar- 
ing that order to be inoperative, the claimant cannot take out execu- 
tion for costs granted by the order, even though the subsequent 
decree might not have specifically referred to such costs. 


Seshagiri Aiyar v. Marakathammal ... tes tite - ‘ues ae we 252 
17. ———— =. 335 :—See Mortaaer (2). 


18. —£s. 373, 647—Applicution for execution— 
Striking of—Fresh applicatton—Application withdrawn or abandoned 
—Interpretation of order. P 


Where a decree-holder's pleader stated that his application for execution 
might be struck off the list of pending cases for the present and an 
order was accordingly made striking off the case “ for default” : Held 
(1) that the fresh application for execution was not barred by the 
joint application of Ss. 378 and 647, (2) that S. 647 did not operate to 
extend 8, 373 to applications for execution which were governed by a 
special chapter, (3) that S. 647 was intendad to apply the procedure 
in regard to suits only to matters in the nature of suits, such ag pro- 
ceedings for probate, guardianship and!so forth, and (4) that the Sub- 
Judge. was right in interpreting the order striking off the former 
application by the light of the pleader’s statement on that day and 
holding it to imply a permission to make a fresh application. 


Sarju Prasad v. Sitaram, I. L. R., 10 A., 71 overruled. 


Obiter dictum: The addition to S. 647 made by Act VI of 1892 does 
nothing more than express the true meaning of old section. 


Thakur Parshad v. Sheikh Fakir-ul-lah ... ‘as 


L5. 





4 




















to suit, 


An appeal lies against the decree on a compromise on the ground that 
it embodies matters not relating to the suit. 


Held also, that it is competent to the Court to embody in a decree only 
certain of the provisions of a compromise, the Court merely records 
ing it as regards the remainder, 


Tn a suit for partition only such provisions of a compromise as relate to - 
the division af property can be embodied in the decree. Other provi- 
sions based upon the assumption that the property is impartible 
Cannot be embodied in the decree, 





19. ——~— —~ 8. 375—Compromise decree- -Appeal— Relating 
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Per curiam: The words “so far asit relates to the suit” in S. 375 
must be restricted to relief which the Court could have given in the 
suit and will not include reliefs which could only have been given in 
a suit based upon a different cause of actin. 


Lakshmikanthayamma v. Raja of Kalahasti ... 


20.—— 4C6—Appeal—Jurisdiction of Original 
Court to amend decree. f 











Where there has been an appeal against the decree of a District MuLsif 
and a decree has been passed thereon, the District Munsif has no 
power to amend his decree. 


Pichuvaiyangar v. Seshaiyangar 








-> 


21. 


Jorma pauper A NAN of application— Right to swe. 


The words “right to sue” in Cl. (c) S. 407 should be taken to mean a 
good subsisting cause of action capable of being enforced in a Civil 
Court. At the trial of an application to sue in forma pauperis ‘the 
Court is at liberty to decide questions of a preliminary character 
such as limitation, res¥judicata &c., which would bar the applicant’s 
suit and for this purpose it may let in fresh evidence and enquire 
into these matters and is pot bonnd by the allegations in the applica- 
tion alone. Chattarpal Sing v. Raja Ram, I. L. R., 7 A., 661 followed ; 
K. Ranganayaka Ammal v. K. Venkatachellapati Nayudu, I. L. R.. 
4 M , 328 explained. 


Per curiam: I think that in a case where there is ground for reassn- 
able doubs leave should be gravted and not refused. 


Vijayendra Tirthaswami v. Sudhindra Tirthaswami... 


22.—-—.-.Ss. 559, 587. —Adding of parties in second 
appeal—— Transfer of Proper ty Act, S. 91.—Lessee’s interest—Right to 
redeem, 


It is competent to the Court to add as parties, in second appeals, per- 
sons who were defendants in the court of the first instance, though 
they had not been joined as respondents in the first Appellate Court. 


Chunni v. Lala Ram, I. L. R., 16 A., 6, distented from. S. A. 168 of 1894 
`~ distinguished, 


A lessee can redeem. His right to eet possession of and enjoy the 
property for a time, is sufficient interest in the property, within the 
meaning of S. 91 of the Transfer of property Act so as to enable him 

- to redeem the property leased from the hands of a mortgagee. Tarn 

~ v. Turner, 39 Ch. D., 468 referred to. 

Appu v. Amina... via des 


4 


23.———___ —_ —__ ---——? 4, 562.—Remand —Preliminar y point—Admis- 
sion of copies as eviderice without proof of the loss of the original. 


Where a court of first instance had admitted in evidence copies of cer- 
tain relevant documents without proof of the loss of the originals 
and the Appellate Court reversed the judgment of tha Lower Court 
and remanded the case on the ground that the documents lad been 
improperly admitted : 


Held, that there was no disposal of the case by the first Court, on a 
“preliminary point” so as to enable the Appellate Court to reverse 
and remand it under S. 562, Civil Procedure Code, for a fresh disposal. 


Krishn amma Naidu v. Akkulu Naidu 








24. ——-— $s. 562, 565.—Special leave to appeal to 


“Privy Council—Final Order—kemand—Preliminary point, 


` Where in a suit for the recovery of property on a clair based ona will, 
the defendant denied the will, and raised other minor contentions 


- 


Ss. 407, 408, £69.—Application to sue in 


Pa 


Page. 


145 
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193 


279 
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and the Sub-Judge after taking the evidence dismissed the suit on the 

ground that the will was not established and did not decide the other 
issues and the ligh Court on appeal reversed the Sub-Judge’s deci- 
sion and remanded the case under S. 562, C. P. C., Held : that the 
order of the High Court on the question of the will was final and 
special leave to appeal was granted. Held also, that the question of 
the will was a cardinal point and not a preliminary point in the suit. 
A question of misjoinder is a preliminary point. 

Semble: Where a Lower Court after taking all the evidence in the case 
disposes of it on a point other than a preliminary without deciding 
the others, and the Appellate Court reverses this decision on this 
point, the Appellate Court should act under S. 565, C. P. C., and should 
not remand under 8. 562, 


Syed Muzhar v. Raddha Bibi ni ae dad are aes 


Companies Act VI of. 1882, S. 4-—-Chit-fund Assocaition compulsort- 
ly vigistrable—Suit on bond under rules of an illegal association—As- 
sociation for gain. ji : i 

A chit fund is an association which is compulsorily registrable under 
S. 4 of India Companies Act VI of 1882, if the fund has more than 
. twenty subscribers to ib. 


In a chit-fund the subscribers periodically pay each a certain sum to D, 


stake-holder the gum total of these subscriptions being then and 
there assigned, by casting of lots to one of the subsoribers, who is 
thereupon required to execute a bond with a surety, for the punctual 
payment of his future subscriptions for the period for which the fund 
is to last. 


The lst defendant's father was a prize-winner in an unregistered chit- 
fusd having more than twenty subscribers and he and the 3rd defend- 
ant together had executed a security bond to the Ist plaintiff and all 
the other subscribers of the fund for the due payment of his future 
subscriptions. The Ist plaintiff who was the Manager of the fund 
sued the lst defendant on the bond to rzcover the balance of sub- 
scription and interest: due thereon in respect of a chit. 


Held, that the chit fund was an illegal association and that under 8. 4 
of the Indian Companies Act, the suit being one to recover money 
due on a bond executed according to the rules of an illegal associ- 
ation was not maintainable. 


Ramasanii v. Muni Nagendra ov ile yai bes ar 


. Construction of decree—Pleadings and Judgment can be referred 
to—Transfer of Property Act, Ss. 67, 88, 99. ji 

ln construing a decree ,inartistically drawn up regard must be had to 
the intention of the parties as evidenced by the.pleadings in the case 
and the intention of the court as evidenced by the judgment, to see 
what the real import of the decree is. 


The plaintiff who was also a mortgagee sought in his plaint to enforce 
a charge he had against the property mortgaged to him and obtat:.éd 
a final decree in the following terms “ plaintiff do recover the amount 
sued for from the defendant and by means of his estate” described 
in the Schedule attached to the plaint. 


Held, that the suis and the decree had by the plaintiff against the de- 
fondant were in tubstance a suit and decree under Ss. 67 and 88 of 
Act IV 1832 though the deerce was not drawn up in the exact form 
prescribed by tho latter section, and that S. 99 of Act IV of 1882 
was no bar to the execution of the said decree. 


Syed Meer Hussain v. Subbaramappa KA ie wA ai 


Contract :—Sée Civil Proczpure Cone (9). 
See LIMITATION Act 19), 


Page. 
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Contract ActHIX of 1872, S.11:—See SPEOIFIC PERFORMANCE, 

Costs :—See Cryin Procepure Cope (16), 

Court Fee :—Sec PLEADER AND CLIENT. < 

Court Fees Act VII of 1870, 85, 12, 17 :—See SPECIFIC PERFOR- 
MANCE. P 

Court of Wards—Oudh Land Revenue Act XVII of 1876, Ss. 175, 176,— 
Auits against disqualified proprietor—Manager— Guardian. 


A disqualified proprietor whosa property is in charge of the Court of 
Wards cannot under tha Oudh Land Revenue Act be sued in the name 
of the manager of h's estate. Even where 2 guardian has besn 


appointed, the Court of Wards being in possession of the property | 


from which the decree would have to be satisfied, a suit against the 
Court of Wards is not incompetent. 
Asharfi Lal v. The Deputy Commissioner of Bara Bank oon Ra 
Criminal Procedure Code, Ss. 4, 144, 435, 4.7 6—Urgent orders 
under §.144—Powers of rovision by the High Court-—Judicial pro- 
ceeding. 

Urgent orders passed by a Magistrate under S. 144 of the Criminal 
Procedure Coda are not revisable by the High Court under S. 435 of 
the Code. 

A Magistrate making an enquiry before the issue of an order under 
Section 144 of the Criminal Procedure Code, is acting in a stage of 
a judicial proceeding, and has therefore jurisdiction to take action 
under S. 476, if he is of opinion that false evidence has been given 
before him. 

In re Tirwnarasimha Chariar ai i 7 eee in 


Sz, 87, 88, 89,435, 439, and 5387—Pro- 
clamation for person absconding—Altachment—Restoration of property 
a ttached—lIllegality-—Irregularity —Provision as. to time-—Imperative 
requirement. 

The provision in 8. 87 of the Criminal Procedure Code, that the pro- 
clamation requiring the accused to appear shall specify a date not 
less than 30 days from the date of publishing such proclamation is 
imperative and a proclamation which fails to comply with this 











2 


requirement is illegal and any subsequent proceedings had upon it © 


for the attachment of the absconding debtor’s property are null and 
void. . 

S. 537 of tho Criminal Procedure Code cannot be utilized by a Court of 
first instance so as to cure irregularities committed by itself. 


Semble: An illegality in the proclamation as above mentioned would, 


not come within th> terms of S. 587. 


In re Subbarayar s Estate KA “an hid aes sa 

—— — —— —-—-§s, 435, 439, 478.—Infertor Criminal Cowrt— 
District Munsif—Jurisdiction of Sessions Court. 

A District Munsif acting under Section 478, Criminal Procedure Code, 18 
not an inferior Criminal Gonrt and the Sessions Judge has no 
jurisdiction to revise his proceedings under Section 435 
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_ Ramachandra Raju v. Subramania Pillay ... nA ai nes 
Defamation :— See Tort (1), (2). 
- Fasement :—~See RIGHT of PRIVACY. ; i 
Easement of Light—Enjoyment without prescriptive right—Injunction 
aginst wrong-doer. : 
Where plaintiff received light through a window in his wall opening 


g or a vacant ground but did not enjoy it for the prescriptive period 
so as to acquire à right of easement: Held that he wes entitled to an 


.2 
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te 


injnnction against a stranger who was not the owner of the ground; 


or one deriving title from him, restraining him from Dbnilding upon 

that ground go as co cause obstruction to the light. 
Achanna v. Venkamma oi se aji; ane si 
Estoppel—4ppilication to ewecute—-Plea that proper remedy is by swit-- 


Order in execution—Subsequent suit. i ; 


Where the plaintiffs sought to obtain a certain relief in exccati nof — 


a razi met with decree which they had ¢ btained against the defend- 


ants, but were met with the objection that their proper course was by a - 


suit and not in exezution and tbat objection was upheld by the courts, 
and they afterwards brought the present suit against defendants for 
the same relief, when the defendants turned rourd and pleaded that 
the plaintiff's proper coursa was by execution of their razi-decree: 

Held, that the defendants were estopped by the former order and 
that they could not be allowed to blow hot and cold. 


Narasimha Row v. Rama Row ... ss: wes sae Ni =a, 
2.———— — See Orvit Procepure Cons (13). 
See Hindu Law (1), (2). 
See MORTGAGE (1). 
ae See TRANSFER OF PROPERTY Acr (3). 
Evidence—A4dmissibility of judgments and decrees—Permanent occupancy. 


Where in a suit for possession of certain mouzahs by a Zemindar .ha 
defendants pleaded permanent occupancy rig‘ ts and relied on tho 
judgments and decrees in two suits bro ght against the'r pre- 
decessors by a third person who was not a predecessors of bia 
plaintiff, one for posserfion and the otter for assessment of rent, 
the latter suit having Fern dismigeed on the plea of permanent 


tenure and the former having been disposed cf by dismissing | 


the claim for possession and decreeing rent only at the rate admitt- 
ed by the defendant: Held, that the judgments ani eecrees were 
admissible to shew ancient possession and asserticnof rights and 
. the rate of rent. 
Long continued posession at a uniform vent gives rise to a presump- 
tion of a fixed and permanent tenure. 


Ram Ranjan v. Ram Narain... 
2.——~———See Hindu Law (4), 
See Paactics (1). 
Gift :—Sce PLEADER AND OLIENT, 
See Hindu Law (1). 
Guardian—See Courr or WARDS. j 


Hindu Law—Adoption—Gift and acceptance during pollution—Datta- 
| homan performed afterwards—Marriage between Sagotras—Estoppel. 


A g'ft or acceptanc) ofa toy in adoption during pollution is valid, 
provided that where Dattahomam is necessary to validate the 
adoption, it is performed after the pollution ia over. 


Agift of a boy in adoption by his mother with her husband’s consent, 
but during bis absence, is as valid as if her husband himself was 
present. 


Per Curiam: During the Dattahomam ceremony a formal gift aud 
acceptance are repeated ana th’y are then consecrated by sacrifice 
by fre or Homam ... . . . Pollution is only a bar to religious 
acts and renders religious ceremonies inefficacious ; but gift and 


acceptance are secular acts, and vhey may thercfore be supplemented ` 


by Dattahomam after the erpiration of the period of pollution. 
Semble: A marriage between Sagotras is invalid, 


Page. 
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Page. 
Minakshi v. Ramanada, I, L. R., 11 M., 49 referred to. 


The limitations subject to which the doctrine of. estoppel isto be 
applied to invalid adoptions discussed. Parvatibayamma V. Rama- | 
krishna Rao, I. L. R., 18. M. 145; 5 M L. J. R., 44 referred to. 


Santappayya v. Rungappayya an sie ius aia Ki ika 66 
2. 





.—— Adoption—Invalwtlity of— Estoppel, 


Where an adoption by a widow is invalid on the ground of absence of 
authority from the husband she is not stopped from denying its 
validity, merely because, she made her representation that she had 
authority and received the boyin adoption and treated him as adopted 
son for some years and performed his Upanynam in her husband’s 
family, unless the boy by lapse of time or otherwise became disen- 
titlled to resume his rights in the natura] family. 


Parvatibayamma V. Ramakrishna Row ... or sag a gê 44 


‘ ¢ 
Adoption with one wife—Succession to adopted son— Mother 
— Step-riother. 








Where a Hindu adopts a son in conjunction with one of his wives, the 
__wife so joining in adoption is entitled to succeed as mother to the 
adopted son in preference to the co-wife who is only a step-mother. 


» Annapurni Vv. Meenakshisundara ... ai gih EN ai dee 121 
4. Impartible palayapat— Powers of alienation of the holder for 
the time being—Proprietary estate of holder— Special custom of alten- 
ution—Hvidence of custpm—Special custom of succession—Dayadr- 
pattam. 








The effect of the Privy Council decision in Sartaj Kuari v. Deoray Kuari 
.I. L. R., 10 A., 272, is that inalienability is, like impartibility or a 
peculiar mode of succéssion, a special independent incident which lies 
outside the ordinary Hindnu Law, and can only attach to an impare 
tible estate by family custom which must be alleged and proved, and 
cannot be deduced from a theory of dormant co-ownership. 


In proviug such a custom of inalienability the following facts are 
relevant:—(1) absence of alienation of the wholdé or any part of the 
Zemindari for a long time coupled with facts ttat would have 
prompted alienation, e.g., a special custom of inheritance by which 
the succession devolves not on the son or the widow but on some zi 
remote heir; (2) transactions entered into by successive Zemindars 
and the other memters of the family showing a consciousness in the 
family that by custom, its alienation is forbidden, except for neces- 
sity, or for purposes binding on all the dayadis; (3) oral evidence of 
persons who are interested in or have something to do with the 
particular Zemindari or with adjacent Zemindaries of a similar 
character, 


The holder for the time being of an impartible Zemindari or Palayapat 
has a proprietary interest therein, and is 1 ot a mere office-bearer 
like the manager of a joint Hindu family owhing partible property. 


The reasoning upon which the Privy Council base their decision in 
Sartaj Kuari v. Deoraj Kuari, I. L. R., 10 A., 272, applies as Well to the 
case of a Zemindar alienating his Zemindari to the prejudice of his 
brother or other heir, as to the case of a father alienating to the 
prejudice of h's son. m 

A g-ecial custom of inheritatice called “ Dayadipattam ” found to 
regulate the succession to the palayam of Ammayaoayakanur. 

Sartaj_Kuari v. Deoraj Kuari, I. L. R., 10 A., 272, considered and dis- 
cussed. 


‘  Stvasubramania Y. Krishnammal ne ads ‘an zai one as 168 
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5. 


——- Inheritance—Cousin’s widow. 





The widow of a divided cousin is not an heir under the Hindu Law 
prevalent inSouthern India 
Balamma v, Pullayya 





Reverstoners— Widows estate--Trespasser— limitation. 


6. 





Where a Hindu died in 1859 Jeaving a son and a widow and the 
widow took possession of his estate excluding the :on and there was 
nothing to show that she took possession in any limited capacity ; 
Held, that asuit by the son’s widow and the reversioners brought after 
the widow’s death in 1887 was barred by limitation, the possession of 
the widow having been that of a trespasser. Tho possession of tke 
widow in such a case is adverse not merely to the right of the sonts 
heirs, but also to the heirs of her husbard. 


Lachhan Kunwar v. Anant Singh... 


7.-—— — -— Will—Construction o — Bequest ; to davghters—Daughter 
having issue. 


Where a Hindu testator died leaving a widow and two daughters and by 
his will directed that the income of his properties should be enjoyed 
by the daughters in equa! shares if they could not live together and 
enjoy it as one family, and further provided that “if both the said 
daughters have issue, they shall divide the said properties equally ; 
those who have no issue shall as aforesaid enjoy tha income for 
their lives and those who have issue shall enjoy the whole property.” 
Held, on the death of ons of the daughters having had issue but with- 
oub leaving any behind her that ske took her share absolutely and 
that it descended to her heir under the Hindu Law. 


Gurusani v. Sivakami... ve 


Hindu Wills Act XXI of 1870, 


GENERAL’s ACT. 


Infant—Acts of guardian and mother—Civil Procedure Code~Act KIT of 
é 1882, S. 44—Multifariousness—Practice—“ Onus Probandi.” 


An infant on atta'ning age sued to set aside cortain alienations made 
by his mother and guardian during his minority and sought to 
recover the properties alienated from the defen tauts. He also asked 
for further relief agairist one of thə defendants, in respect of certain 
monies alleged to have come into his hands. No objection was taken 
by the defendants on the score of misjoinder of causes of action under 
S. 44. 7 


Held, that all transactions entered into by the guardian in the interest 
of the minor were binding on him and that, in a suit to set aside such 
transactions, the burden of proving that they were not so binding lay, 
on the minor, and that the claim with respect to the moneys was bad 
under 5,44 and ought to be dismissed, though no objection had been 
taken in the first court and though a fresh suit on the claim might 
be barred. 

Malla Reddy v. Seshadri Reddy iss 


S. 5—See ADMINISTRATOR- 


Interest “post diem”— Damages—Limitation—Interest Act XXXII of.1889. 


Although the contract does not provide for interest post diem, and more 
than six years have elapsed from the due dateof the bond, interest is 
awardable under the Interest Act XXXII of 1839 and can be made a 
charge upon the mortgaged property. za 

Krishna Reddy v. Varadarajulu Reddy za ies eh jaa 

Insolvency—Insolvent Act, (Il and 12Vic., Cap. 21),8. 9—Stopping payment 
and not being found in the usual place of business—Insolvency by 
agent— How far affecting principal. 

The respondent, a trader whose principal office or kote was, as his resi- 
dence was, at Azimgunge, near Mocrshedabad, carried on banking 
business at Calcutta, and the office or kote was there managed by a 
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, gumasta. The respondent was an active or responsible owner. His 

'  yesidence and head kote at Azimgunge were well known. He occasion- 
ally came to Calcutta and to the kote, When difficulties arose and 
payment was suspended the gumasta used openly toinform the cre 
ditors that the principal was coming and that they must wait for his 
action. In February 1893, the respondent was away from Azimgunge 
on a pilgrimage to Palitana, when his gumasta at Calcutta stopped 
business, locked up his cash-room, left the guddi in the first floor 
empty but open and, betook himself to his own living rooms in the 
top story. There was on evidence that he prevented creditors from 
getting to him, if they wished it. 


Held, that stoppage of payment was not an act of insolvency within the 
meaning of the Insolvent Act, that there was no departure by the 
gumasta from the place of business at all, tuat the fact that the 
gumasta kept his oan rooms instead of sitting in the guddi did not 
and could not defeat or delay creditors, and that consequently there 
was no act of insolvency committed by the gumasta. 


Held also, that under the circumstances of the case, and considering the 
position of the gumasta in relation to the respondent, that even if 
the conduct of the gumasta amounted to an act of insolvency, the 

' respondent could not be held liable for such act. 


Obiter :—A trader who trades bya gumasta can be adjudicated an 
i insolvent, if the gumasta commits an act of insolvency, provided the 
gumasta represents the business so entirely that the beneficiil owners 
have no practical control over it and are quite unknown to customers; 
and it is a question in each case whether the gumasta occupies such 
a position that the owner must stand or fall by his acts, so that his 
fraud or his flight shall by imputation be the fraud or flight of the 
owner or multitude of owners, for the purpose of bringing their case 
within the Statute of Insolvency. Hurruck Chand Galicha, I. L. R., 5 C., 

605, approved. 


Kustoor Chand v.. Dunput Singh 
Insolvent Act (11 and 12 Vic., Cap. 21) :—See INSOLVENCY. 
Interest Act XXXII of 1839 :—See INTEREST post DIEM. 


Jurisdiction-— Letters Patent, Cl. 12— Leave to sue—Objection to leave, 


Where leave to sue in the High Court has been granted by the Registrar 
in exercise of the powers conferred on him under Ss. 687, 652 of the 
-Code of Civil Procedure, it is open to the defendant to object to the 
jurisdiction and he is entitled toa decision by the Judge on the ob- 
jection. The defendant is not bound in such a case to apply for 
cancellation of leave. 


Nagamoney Mudaliar v. Janakiram Mudaliar 


D akanang 








mea, —— — ae 


See CIVIL PROCEDURE Code (20). 
See CRIMINAL PROCEDURE Cope (1), (3). 


Kattubadi—Enhancement of—Bona fide settlement of dispute by guardian 

— Binding character—Limitation Act XV of 1877, Sch. II, Art. 132. 

Where a village, part of a Zemindari, was under attachment and to 
secure its release the defendant’s guardian agreed to the payment of 
an enhanced Kattubadi in bona fide settlemaat of the dispute : Held 
the enhancement was binding upon him. 

Kattubadi being a rent-charge, the twelve years’ rule of limitation under 
Art. 132 applies to a suit for its recovery. 


Venkataramadoss v. Maharaja of Vizianagaram YA ia aka 


Landlord and Tenant :— See MALABAR Law. 
Letters Patent :—See JURISDICTION (1), 
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Limitation—Acknowledgment—Instalment Lond— Waiver of right to claim 
the entire sum on failure to pay instalment—Abstention from 'suit— 
Will —Eetention of time. . 


K esecuted'a hypothecation of his property to N on the 6th of June 
1873. The principal of the bond was payable in 3 years after the 
date of the bond and the interest was payable by instalments of 6 
months’ interval each. On failure to pay three consecutive instal- 
ments of the interest, the whole of the prircipal and interest due 
under the bond became payable at once. No interest was ever paid; 
and by a will dated 29th April 1874, N extended the time of payment 
under the bond by 7 years. N died in 1874 and his legal representa- 


tives sold their interest under the hypothecation to the plaintiff in ` 


1888. In 1887 K had executed a mortgage of the same properties to 
the plaintiff. In that mortgage K had stated thus: “I have hypothe- 
cated to you as third mortgage my one-third share which was already 
hypothecated in 1873 to N for Rs. 4,000 as first mortgage, and in 1883 
to H as second mortgage for Rs. 5,000.” Ina suit upon the hypothe- 
cation of 1873 brought by the plaintiff as the assignee of the hypythe- 
cation to N, against the legal representatives of K: 

Heid, that the bond became enforceable and limitation began to run 
from December 1874 when it was that the failure to pay three conse- 
cutive instalments of interest had ocourred; that mere abstention 
from suit on the part of N did not amount to a waiver of his right to 

‘ claim the whole sum due under the bond on failure to pay the 
instalments, and that the promise to extend the time by 7 years 
contained in N’s will, was unenforceable being one made without 
consideration, and did not in itself amount to a waiver; that the 
statement by K in the deed of 1887 amounted to a sufficient acknow- 
ledement of the mortgage of 1873, but that as it was made after the 

- period of limitation had expired, it was of no use whatever and that 
the plaintiffs suit was barred. 


Venkatacharlu v. Venkataramanjulu, sets us Sn ‘i 
——~--— -— ——See Hindu Law (6). 
See INTEREST POST DIEM. 
See Rent Recovery Act (Maneras) : (2). 
Limitation Act XV of 1877, S. 14.—Suit in wrong Court— 


Abandonment of part of claim—Subsequent suit in same Court. 


A plaintiff who brings his suit in time in a Court which from want of 
jurisdiction dismisses it, afterwards abandons part of his claim and 
institutes another suit in the same Court based on the same cause of 
action—the suit being barred in the meantime—is vot entitled to the 
benefit of 5. 14 of the Limitation Act. 





2 





Nayinakamen v. Madureswara ... ae jia ies wa 
9)—.........“ch.II, Art. 11:—See Civin PROCEDURE 
Cops (13). l 
3 -———— Sch. II, Arts. 59, GO—Money lent and 
deposited. < 


The defendant’s deceased father was a shopkeeper and banker; under 
his advice and at his suggestion, the plaintiff’s deceased husband, a 
near relative of the defendants and their father, deposited while 
alive, in the bank kept by defendants’ father, certain sums of 
money, being the depositor’s own savings, on the distinct understand. 
ing that they were to be repaid with interest on demand. Ina suit 
brought by the plaintiff for the recovery of the sums so deposited 
more than three years from the date of the deposit, but within three 
years from the date of demand : 

Held, that the transaction amounted to a deposit under Art. 60, Sch. lI, 
Limitation Act, and not money lent under Art. 59 and that the 
plaintiff's suit was not barred, 


Kotta Perundavitayar Ammal v, Kottala Nammahwar Chetti s yai 
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—Sch. II, Arts. 62, 97—Suitt for refund of pur- 
chase money— Failure of consideration— Starting point. 


In a suit for the refund of purchase money, ] aid by the plaintiff to the 
vendor, for a sale by her of her husbana’s property. which the Court 
refused to set aside in a suit by her for that purpose, though it found 
that the husband could not be,” ‘esumed to have been dead at the 
date of sale, but which was aft rwards declared invalid, eventually, 
by the High Court in Secor. Appeal in a suit by her husband’s 
judgment-creditor to declare the property liable to be sold for the 
judgment-.ebt: Held that A b. 97 of the Limitation Act applied, and 
that time ran from the date £ the High Court judgment, 


Venkata Narasimhalu v. Perai ma Ni zai ses in Lis, 
— ——$ch.I) , Art. 116— Act XXIII of 1875 S. 3— 








4.-— 











5. eos 
Contract signed by only , ne of the parties—Contract in writing 
registered. ae : li 
A contract in writing register d but signed by only one of the parties 
to it is a “contract in wi ting registered” within the meaning of 
Art. 116 of the Limitation, ch. l 
Per curiam: A decision of the High Court not reported in the 
authorized Law Reports is ot a binding authority. 
Ambalavana Panduram v. Va uran i si ah 7 a 
6.—— ———_ ———- -- & ch. , ‘I, Art. 132 :—See KATTUBADI, á 


Hahomedan law— Wakf—Er lowment for upkeep of tomb and ceremonies 
connected therewith. j 


An endowment for the pur ose of keeping up a tomb, not being the 
tomb of a saint and for th performance of ceremonies in connection 
therewith, is not a valid w vkf under the \.ahomedan law. 


Mahomed Kabeloola Saib v 1 ahomed Naseerudeen Saib. ... 


Malabar Compensation fo: Tenants Improvements Act I of 
1887: (Madras) :—! ee MALABAR Law. 


i alabar Law,—Landlord and tenant— Value of improvements---Malabar 
compensation for Tenants Improvements (Madras) Act 1 of 1887, S. 6. 


A tenant who has improved his holding by the planting of cocoanut 
trees is not on being ejected, entitled to the capitalized value of the 
produce of the trees for their life. 


The enumeration in 8.6 of Madras Act 1. of 1887 of the matters to be 
taken into consideration evidently refers to the different classes of 
‘Improvements specified in S. 3, and the matiters to be considered 
must vary according to the class of the improvement. 


Shangunnt v. Veerappan. .., za 
Material Irregularity :—See Civiu PROCEDURE Code (12). 


Mortgage—Mortgage by benamidar — Kstoppel of real owner und representa- 
tive—Attachment m euceution—ffect of compromise in reviving 
attachment withdrawn. 


* 


Where the benamidar of certain property exercising acts of owner- 
ship mortgages it to a bona fide mortgagee for consideration without 
notice, neither the trae owner nor his judgment-creditor pur- 
chasing the property in execution of a decree subject to the rights 
of the mortgagee, can question the rights of such mortgagee. 


Where property under attachment in execution of a decree against a 
deceased judgment debtor, was released on the application of the 
representative and daring the pendency of an appeal from the order 
of release, the representative mortgaged the property to a third 
person, the validity of the mortgage cannot be affected by a com- 
promise entered into by the parties to the appeal which’ was 
recorded by the Appellate Court, and whereby the representative 
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> 


made herself and all her property liab'e and the attachment was 
deemed to be continued. Such a compromise cannot operate as 
a revival of the attachment so as to invalidate the mortgage. 


Mir Mahomed Hossein v. Kishori Mohan Roy jes ius zi .. . AOL 


EE Mortgagees— Priority of purchase—Right of pos- 
session— Civil Procedure Code, 9. 335. . 








A 


A obtained a mortgage of the share of a member uf an undivided 
family and in : xecution of a decree on his mortgage purchised the 
share of his mortgagor and got into posression. B, the assignee of 
a prior mortgage of the family property including that mortgaged to 

“A, +ubsequently got a decree or his mortgage, purchased it and 
while attempting to take possession was obstructed by A. B then 
applied to the Court uvder S. 335 civil Procedure Code to remove 
the obstruction and got an order in hi; favour. Inasuit brought 
by A for setting aside that order and for an injunction restraining B 
from taking possession, the lower courts gave a decree to A for 
redemption on his payivg his mortgagor’s share of decree-debt due 
to B. 

Held, reversing the decree of the courts below, that as A had 
purchased and got possession of the plaint land prior te the sale to 
B, there remained in the mortgagors no saleable right or interest in 
the plaint lard at the date cf the latter sale, and that Bas such 
second purchaser did not get any right over and above that possessed 
by him as mortgagee and that therefore the plaintiff's snit cught to 
be decreed. : 

Ramanadhun Chettiar v. Alkonda Pillar... a ss ji 197 

—-—— Transfer of Property Act Ss. 87, 89, 93,—Decree 

for redemption— Payment of mortgage amount after time fixed in the 

decree-——Second suit for redempt ion —Enlargmené of time. : 


Where in a suit for redemption, the mortgagor gets a decree to the 
effect that upon the plaintiff (mortagor) paying a certain sum into 
court within è certain time the defendant (mortgagee) ehall deliver 
up the mortgaged property to the plaintiff and “that if such 
payment be tot made within the ‘ime limited the property be sold,” 
he is precluded from paying the mortgagə amount and redeeming 
the property under the decree after tha expiry of the tima limited 
thereunder for the payment of the mortgage amount, except where 
the mortgagee applies for an order absolute either under S. 87 or Ñ. 
93 of the Transfer of Property Act. 

The proviso for enlargement of time contained in Ss. 87 and 93 of the 
Transfer of Property Act comes into play only when the mortgagee 
makes an application for tho final order to which he may be entitled. 


Per Parker and Shephard Jl: Ubiter—Until an order absolute is 

- passed under S. 87 or S. 93 of the Transfer of Property Act the 
relation:hip of mortgagor and mortgagee does not cease to exist and 
a mortgagor who fails to execute the decree obtained by him ina 
redemption suit is at liberty to bring a fresh suit for redemption. 


Elayadath v. Krishnan, I. L. R. 13 M., 267 followed. 


The observations of Mnthusawmi Aiyar, in Kanara Kurup v. Govinda 
Kurup, 1. L. R. 16 M., 214 dis ented from. : 


Vallabha Valia Rajah v. Vedapuratti is i aya ah 282 
4. — ~—— See PRACTICE (g). 

See TRANSFER OF PROPERTY AcT (6). 

'Woz-joinder cf partigg :—-See SPECIFIC RELIEF ACT. 











O uit probandi :— See INFANT. 


Oadk Tani Fleve:us Act KVIL of 1876:—See COURT or 
WARDS, 


GRNHRAL INDEX. 


Pleader and client —Fiduciary relation—Gift by client to pleader—Undue 
influence—Oourt fee on set of not paid atthe time of written statement 
but levied afterwards. ; 

A claim of set off raised in the written statement before it is burred 
must be considered as presented within time even though the court 
fee leviable on’ such claim is not paid atthe time of filing of the 
written statement and is actually levied after claim is barred. 

The plaintiff a pleader practising in the District Court of Godavery 
agreed to conduct the affairs of the defendent, a goshs lady, both in 
in the Civil and the Revenue courts at Madras and wasito be paid a 
handsome monthly salary for his remuneration. While so engaged 
a case of the defendant that was pending in the High Court at Madras 
came on for hearing and plaintif who was in Godavery at the time 
refused to start for Madras unless a large present were given him. 
The defendant whose interest at stake in the case was very large was 
afraid that the plaintiff might not go at all to Madras and so sent 
him Rs. 5,000 as gift. 

Held, that the gift was voidable on the ground that it was obtained 
under undue influence inasmuch as the plaintiff had made use of the 
fiduciary relation existing between himself and the defendant to 
obtain an advantage over her, which, but forsuch confidential 
relation, he could not have obtained 


Rajah Papamma Row v. Sitarmayya si pii be 


Practice— Evidence inadmissible—Admitted without objection at the 
` trial—Objection on appeal. : 

Where evidence which is inadmissibleis tendered and admitted at the 
trial without any objection to its admissibility, it is not competent 
to an Appellate Court either to raise or entertain the objection in 
appeal. 

Akbur Ali v. Bhyea Lal Jha, I. L. R. 6 C., 666 and Chimnaji Govind 
Godbole v. Dinkar Dhondev Godbdole, I. L. R, 11 B., 320 followed. 


Tttichirt Ammah v. Kaliani 


2, ——— See INFANT. 

3.—— —— Procedure—Redemption—Mortgage sued on found 
to be untrue—Another mortgage found to be true upon previous admis- 
81078. 

In a suit for redemption if the plaintiff fails to establish the particular 
mortgage set up by him, he cannot fall back upon some other mort- 
gage not expressly pleaded and relied on in the suit by the defend- 
ant but as to which admissions may have been made by the latter in 
previous proceedings. . 

Govindrav Deshmukh v. Ragho Deshmukh, I. L. B., 8 B., 543 followed. 

Unnian v. Rama, I. L. R., 8 M., 455 distinguished. 


Krishna v. Rengasamy... ii ‘ue zai 


Presidency Small Cause Courts Act XV of 1882, 5. 33— 
Rule of High Court under :—See ULTRA VIRES. 


Provincial Small Cause Courts Act IX of 1887, Sch, II, 
Cl. 31—Suit for Melvaram wrongly taken—Rent Recovery Act (Madras) 


—Act VIIL of 1865, 8.7. , 
Plaintiff sued in a Court of Small Causes. for Melvaram of lands culti- 
vated by defendants 1 and 2 and alleged to have been wrongfully 
taken away by the other defendants. There was no exchange of 
patta and muchilika between the plaintiff and the defendants 1 and 2. 


Held, that the suit so far as defendants 1 and 2 were concerned was 
unsustainable under S. 7 of Act VIII of 1865 (Madras) inasmuch as 
there was no exchange of patta and muchilika and that the suit itself 
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was not cognizable by a Small Cause Court as it falls under Ol. 31 of. 


Sch. II of Act 1X of 1867 (Mofussil Small Cause Courts Act.) 
Muthukaruppa Chetty v. Sakkara Thevan s aa nea wae YA 


Registration Act ILI of 1877, 8. 3:—See TRANSFER oF Pro. 
. PERTY Act (1). i l 


2.—— —-———, B. 17, Cls. (b) and fc),— Right to cut timber 


for anumber of years—Immoveable property —Document inadmissible - 


to affect immoveable property for want of registration admissible for 
other purposes. 


The defendant had purchased, from the plaintiff, the right to cut trees, 
grass &o., in the bed of a tank, under an unregistered document called 
“ yadast,” the operative portion of which ran in the following terms:— 
“Ag I have settled a value of Rs. 3,400 for the said two shares from 
the interior of the tank, so that you may cut and enjoy the trees, &c., 
and the grass, reeds, gum, karuvela nut, &c., from this day till the 
close of fasli 1804, and executed a yadast to you on receipt of a note 
from you promising payment within a period of six months, you will 
enjoy in the saidtank, as mentioned above. Should there be any 
trees or other materials whatever in the said tank on the Ist day of 
fasli 1805, you shall not interfere with it.” In a suit by the plaintiff 
for a declaration of his right to the trees standing in the bed of the 
tank, and for an injunction restraining the defendants from felling 
the same, the defendants resisted the plaintiff’s claim by putting 
forward their rights under the yadast. 


Held, that the yadast created a right in immoveable property of the 
value of more than Rs. 100 and for a period of four years and 2 half, 
and as such, was compulsorily registrable under 5. 17 of the Regis- 
tration Act. 


Held, further by Shephard J., that the plaintifi’s suit should be decreed 
as.the yadast was inadmissible in evidence under S. 17 of the Regis- 
tration Act and the defendant had no manner of right whatever 
apart from that document. | 


By Best, J. (dissentiente), that the plaintiff's suit should be dismissed 
as the yadast was admissible in evidence for the purpose of the 
plaintiffs suit which was not one in which any immoveable property 
was sought to be affected, but only a declaration of the plaintiff's 


right to certain standing trees and an injunction restraining the’ 


defendant from cutting them, were sought for. 
Seeni Chettiar v. Santhanathan Chettiar ao n si aes 


——— ps. 17, 18 :—See TRANSFER or PROPERTY ACT(2). 


= Ss. 23, 34, 77.—Suitto enforce registration 
— Failure of ewecutant to appear in time before the Registrar—Plea of 
want of consideration. 


In a suit to enforce registration under S. 77 of the Registration Act, 
the plea of want of consideration for the instrument cannot be 
entertained. Where a document was presented for registration 
within four months from the date of execution but the executant did 
not appear within that period before the registering officer : Heid, that 
such failure to appear did not bar a suit to compel registration under 
S, 77 of the Registration Act. . 


Obiter dictum: , The appearance referred to in 9. 34 is not restricted 
to a voluntary appearance, but includes an appearance under 
co-ercive process. 


Hassan Alli v. Ekambaram Wide is dé 





3. 
4. - 











Regulation XVIL of 1806 (Bengal), S. 8.—Stipulated period—- 


Suit to redeem—Proceedings under the Regulation not conforming to its 
provisions, ineffectual —Proceeding under the Regulation ministerial, 
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The period prescribed in 8. 8 of Bengal Regulation XVII of 1806 as 
the stipulated period must be ascertained by referring to the date 
fixed in the proviso for redemption, as the date at which the mort- 
gagor may redeem the subject of the security, by repaying the 
capital of the loan. ‘The period so ascertained will not be altered or 
affected by any stipulation which, for other purposes, accelerates the 
time at which the principal is to become due, and makes no provi- 
sion for the mortgagor m&king payment in order to avoid forfeiture, 


The leading respondent, Gunga Babu (plaintiff in the first court), mort- 
gaged the plaint properties to the first appellant in the year 1862 
for Rs. 25,000 by a deed of mortgage by conditional sale, and at the 
same time executed a warrant of attorney to enter up judgment in 
ejectment on the mortgage. Under the bond interest was payable 
half-yearly at the rate of 12 p. c. per annum and the principal was 
repayable in 1865, when the mortgagee was to execute a reconve- 
yance of the properties to the plaintiff. -It was further covenanted 
that if there be default in the -payment of termly interest ‘ the 
whole of the principal moneys and interests hereby secured shall im- 
mediately become dué and payable,” and in that event the mort- 
gagee was entitled toenter into possession and sell the properties, 
accounting to the mortgagor for any surp.us remaining after the 
satisfaction of the debt and other lawful claims. Default was made 
in the payment of interest in 1863, when the mortgagee sued in 
ejectment and entered into possession in February 1864. From 
that time he continued to be in possession, and no interest was paid. 
In April 1864 he took proceedings under S. 8 of Regulation XVII of 
of 1806, and notice was issued under the section to the mortgagor 
who objected tothe proceedings on the ground that they were prema- 
ture; and as he did not deposit the money within the period of one 
year allowed by the Regulation, the case was struck off the list of 
pending causes in May 1865. The plaintiff sued to redeem the pro- 
perties in 1888. 


Held, (attirming the decision of the High Court) that the function 
which was committed to the Zilla or City Judge under S. 8 of Regu- 
lation XVII of 1806 was purely ministerial; and that if the pro- 
ceedings had by the defendant under that section been after the 
stipulated period, the plaintiff's right to redeem would have been 
barred; but that, as they were had in 1864, a year previous to 1865, 
when the properties were to be redeemed and up to which the sti- 
pulated period extended, they were ineffectual and did not affect the 
plaintiff's right to redeem. 


Srimati Sarasibala Devi v. Nand Lal Sen, 5 B. L. R., 389, and Wooma 
Charn Chowdhry v. Beharee Lal Mookerjee, 21 W. R., 274, followed. 


Kishori Mohun Roy v. Ganga Babu Debi... KA wa a 261 
Rent Recovery Act (Madras) VIII of 1865, 8. 7— 


See PROVINCIAL SMALL Cause Courts Act. 
2.———8. 72,—Limitation. 


Plaintiff brought his suit in 1893 to recover rent due from the defendants 
for the years 1888 and 1889. The plaintiff had all along been 
conducting proceedings in the Revenue Courts for the acceptance of 
pattas by the defendants. On a contention that the cause of action 
was suspended during the pendency of the proceedings for acceptance 
of pattas : 


Held, that S. 72 of the Rent Recovery Act does not give a fresh right of 
action to the landlord and that the suit was therefore barred. 


Zemindar of Nuzuved v. Venkata Reddi ... a ous z ee 202 


Res Judicata—Mesne profits—Power of executing court~Value of’ 
appeal to Privy CouncitL—Abandonment of portion of appeal—Cem- 
petency of appeal— Conditional promise— Condition rendered impossibla 
by promisor—Implied promise to pay debt unconditionally., 


90 i GENERAL INDEX. 


(1) Where a decree contains no order or direction to pay mesne profits 
ən executing conrt cannot award them. (2) Where an executing 
court has in such a case awarded mesne profitstand the order has 
become final, it does not operate as res judicata so as to prevent the 
parties or the court from subsequently impugning it as made without 
jurisdiction. 

(3) Where the value of the matter in dispute in an appeal preferred 
bona fide to the Privy Council exceeded Rs, 10,000, but the appellant's 
counsel abandoned a portion of the appeal atthe hearing and the 
value.of the subject-matter was thereby reduced below Rs. 10,000: 
Held that, it was competent to the Privy Council to give relief in 
respect of the remaining portion of the appeal. 


(4) Where A agreed to pay B asum of Rs. 2,000 on realization of 
mesne profits from A’s judgment-debtor, there being an order for 
mense profits in favour of A passed without jurisdiction, and the 
order for mesne profits having been subsequently set aside, A entered 
into a compromise with the jndgment-debtor agreeing not to prosecute 
an appeal to the Privy Council: Held that, A could not be deemed to 


have prevented the fulfilment of the condition by omitting to appeal,- 


by executing the compromise, because the right to be given up had no 
existence and that the non-occurrence of the condition not being due to 
the conduct or the fault of A, the obligation for payment did not take 
effect. . 


Quaere: Although an unqualified admission of a debt implies a promise 
to pay it, an express promise to pay in a particular manner may not 
preclude the implication of an unconditional promise to pay. 


Kalka Singh v. Paras Ram ' 


‘Revenue Recovery Act (Madras) II of 1864, S. 40 —See Ciu 
Procepurs Cove (1). 


- Right of privacy— Opening a window overlooking passage. 

The law does not recognize the right of privacy so as to restrain by 
injunction the opening of a window in the defendant’s wall which 
may overlook a passage belonging to the plaintiff 


Say yad Arief v. Ieerujada Arneeru Bibi 


Second Appeal—See Civit Prochpure Cone (2), (3). 


j Specific performance— Contracts with minors—Specijic Relief Act, Ss. 
27, 28— Contract Act, S. 11—dJfutwality— Power of guardians of minors 
—Misjoinder of causes of action and parties—Court Fees Act, Ss. 12 
and 17—Power of Appellate Court bo levy proper fees. 


The guardian ofa minor has power to represent him and enter into 
contracts on his behalf either beneficial or necessary to him; such 
contracts are valid and binding on the minor and not vaidable at his 
option and can be specifically enforced against him. 


The doctrine of mutuality obtaining in the English law in cases of 

specific performance has no application in this country. Quaere : 
whether even in English law, on the true facts in Flight v; Bolland, 
4, Russ, 298, the doctrine of mutuality is not restricted to cases iu 
which the contract is made with the minor himself directly. 


Obiter. —A contract entered into with a minor is merely voidable by 
him and not void altogether. 

Mahamed Arif v. Saraswati Debya, I. L. R., 18 C., 259, followed. 

Where a suit for specific performance is brougt against a person con- 
tracting to sell and against a subsequent transferee of the thing con- 


tracted to ‘be sold with notice of the prior contract, there is no 
misjoinder either of causes of action or of parties. 


Iuckemsey Ookerda y. Fazulla Casswmbhoy, I. L. R., 5 B., 177, distin- 
guished, ; 
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Mokund Lall v. Chotay Lall, I. L. R.. 10 C., 1061, referred to, 


In a suit for specific performance and for possession no court fees had 
been paid by the plaintiff on the prayer for possession. The first 
court which dismissed the suit did not call on the plaintiff to supply 
the deficiency ; but the Appellate Court called upon him to pay the 
requisite court fees and passed a partly conditional decree that 
unless the deficiency be sypplied within a fortnight the relief for 
possession will be refused : 


Held, that the Appellate Court had power to entertain the appeal under 
the circumstances and levy the addtional fees, but that the proper 
decree to be passed was that the whole suit and not simply the 
prayer for possession should stand dismissed in default of payment 
within the prescribed time. 


Krishnaswami v. Sundrappa Atyar ... 


Specific Relief Act I of 1877, S$. 9—Immoveable property—Pos- 
session— Right to collect rents from tenants—Non-joinder of parties— 
No objection taken in the first instance. 


The expression “immoveable property” in S. 9 of the Specific Relief 
Act I of 1877 should be constructed to mean what it is defined to be 
_ inCl. 5, 8. 2 of the General Clauses Act. 


A right to collect rents from tenants in actual possession with rights of 
occupancy is ‘‘Immoveable property ” within the meaning of S. 9 of 
the Specific Relief Act I of 1877, and a person dispossessed of such 
right can sue under that section for the specific relief to which that 
section entitles him. The way in which possession‘s to be restored 
to the plaintiff in such cases is to pass an order under S. b of the 
Specific Relief Act I of 1877, directing the tenants to pay rent as 
heretofore tc the plaintiff and not to pay rent to his rival claimant 
until the latter dispossesses the former in due course of law. 


Krishna v. Akilanda, I. L. R., 18 M., 54, Bhundal Panda v. Pandol Pos 
Patil, I. L. R., 12 B., 221, and the opinion of the minority of the Judges 
in Fadu Jhala v. Gour Mohun Jhala, I. L. R.. 19 C., 544, approved 
and followed. 


Where a suit is defective by reason of non-joinder of parties and no 
objection is taken in the written statement, and the suit is disposed 
of on a preliminary point, the defect may be cured when a Court of 
Appellate or Revisional jurisdiction reverses the decision on the preli- 
minary point and sends the case back for disposal on the merits. 

Innasi Pillai v. Sivagnana Desikar ... . 


Statute 1l and 12 Vic., Cap. 21 :—See INSOLVENT ACT. 


Succession Act X of 1865, Ss. 179 to 189:—See Apinis- 


TRATOR-GENĽERAL’S ACT, 
Succession Certificate Act VII of 1889, S. 4—-Debt—Suit for 


the value of moveables belonging to the deceased. 


Where the plaintiff's husband had left some moveables with the defend- 
ant and died, and after his death the defendant promised to pay their 
value to the plaintiff and the plaintiff thereupon applied to the District 
Court for a certificate of heirship for the amount: 

Held, that there was no ‘ debt’ due to the deceased within the meaning 
of the Act for which a certificate could be granted. 


Subbamma v. Meenakka wee x 


2.— —— Ss. 9, 19.—Security—Torm of—-Appeal—Dis- 
cretion—Memo. of objections. 





In proceedings under the Sucoession Certificate Act, (1) there is no 
appeal against an order, directing security to be given; (2) the Ap- 
pellate Court will not interfere with the discretion of the Court below 
as to the form of the security; (3) where a widow claims the certifi- 
cate and alsa the next reversioner, the Court in giving the certificate 


21 


Page, 


164 


95 


61 


99 ; GENERAL INDEX. 


to the widow, is bound to require security from her under S. 9; and 
even if the demand of the security be discretionary, the Appellate 
Court will not interfere with the exercise of the discretion; (4) an 
application for certificate is not liable to be dismissed on the ground 
ot failure to specify all the debts; (5) there is no provision for memo- 
randum of objections in an appeal under the Act; (6) the Court is 
not bound to try an intricate question like that of reunion in a sum- 
mary proceeding under the Act. 


Sundrammal v. Kullappa Chetti ... ss ies see yai 


Tort.—Defamation— Wife defamed—Suit by husband. 


Where words suggesting adultery on the part of plaintiffs wife were 
puolished: Held, that the plaintiff cannot maintain an action for defa- 
mation in bis own right. a 


Govinda Reddi v. Thiruvengada Reddi T ja we iw 


> kai a —— = Defamation— Of Wife— Suit by husband. 


It is only the person who is defamed that ought to sue. Where the 
plaintiff's wife who was sui juris and could sue for herself was defam- 











ed and the husband sued in his own behalf for damages for defam-. 


ation: 


Held, that he could not sue as the defamatory words complained of did 
not impute any personal misconduct to him. The injury, if any, 
caused to him was mediate or remote and not immediate or proximate. 


Brahmanna v. Rama ‘Krishnamma YA bas ivi ass 


Transfer of Propsrty Act IV of 1882, Ss. 4, 107.—Registration 
Act ILI of 1877, 8. 3—Lease—Gum—Moveable property. < 


In a suit upon an unregistered lease for three years of the gum of cer- 


tain trees: Held, that the instrament was admissible in evidence, as 
gum is moveable property and the instrument did not therefore re- 
quire registration. 


Orr v, Kumaruswamy a. a ee ‘ee 


Ss. 8, 54.—Registration Act, Ss. 17 and 18.— 
Intangible thing—Transfer- of interest under hypothecation bond—Re- 
gistration--Actionable claim, 

Where in consideration of a sum of Rs. 70, a hypothecatee transferred 
his registered hypothecation bond and the sums due thereunder 
amounting to Rs. 137-14-0: Held, that the deed of transfer did not re- 
quirere gistration and could not be regarded as a sale of an intangible 
thing within the meaning of S. 54 of the Transfer of property Act. 





eoem 








Held, further that the primary subject of the transfer in such a case” 


was the debt and not the charge. 


The words ‘intangible thing’ in .S. 54 of the Transfer of Property Act 
do not include a charge created by way of security for a debt. 


Subramanyam v. Perumal Reddy a 





S, 41.—Ostensible ownev—Bona fide purchaser 


3. 





——— 


for value—Estoppel. 


Where a person in possession of property as ostensible owner, but not 
with the consent of the real owner, sells it to a third person, the real 
owner ig not thereby debarred from putting forward his title as 
against that of the purchaser, provided he has not done anything to 
induce the purchaser to buy the property. 


Annamalay v. Moonesamy sae ae ee PA iti 


——$8. 67, 88, 99 :—See CONSTRUCTION oF DECREE. 





4. 
5, ——- +--+ = 88, 87, 89, 93 —See Morraaasz (8). 
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S. 91—NMortguged property insuficient to satisfy 
debt— Fresh decree on application against judgmeni-debtor personally— 
Personal remedy not being barred. 


A mortgagee who gues on his mortgage and gets a decree for sale of 
the properties mortgaged is, on the sale proceeds proving insufficient 
to satisfy the judgment-debt, entitled, on an application under S. 90 
of the Transfer of Property Act, to a further decree against the per- 
son and other properties of the judgment-debtor, provided the per- 
sonal liability of the mortgagor was not barred at tke date of the 
institution of the suit. Itis not necessary for this purpose that the 
original decree in the suit should give any remedy beyond the pro- 
perty mortgaged and ordered to be sold. 


Maliaperumal v. Nachiappa 


—-—- ——-§. 91:—See Civil Procedure Copr (22). 


7. 
Ultra vires—Rule of High Court under 9. 33 of the Presidency Small Cause 
Courts Act XV of 1882. 


Held, that a rule made by the High Court ander S. 33 of the Presidency 
Small Cause Courts Aot XV of” 1882, declaring that the granting of 
leave to sue 2 defendant. out of the jurisdiction under S. 18, clauses 
(a) and (b) of Act XV of 1882, was a non-judicial or quasi-judicial 
Act within the meaning of that section which might be done by the 
Registrar of the Court of Small Causes, was ultra vires. 


Rajam Chettt v. Seshiah 
` Value of appeal to Privy Council :—See Res JUDICATA. 
Village Munsif’s Act I of 1889, S. 13, Cl, 3—Suit for house rent. 


A Village Munsif has jurisdiction to take cognizance of a suit for house- 
rent due on a contract. 
Gulam Mohideen v. Haruthammal.,.. 


Waiver of right: —See LIMITATION 


Will—Conditional Wills— Writing to operate as Will only if the testator die 
within a certain period. 

Where a person had executed a Will in a certain year by which he had 
made certain dispositions and had stated in the p'eamble to the Will 
that it was executed for that year and there was nothing to show, 
that he did anything, after the expiration of the said year, indicating 
an intention to keep the Will as a subsisting teslamentary instru- 
ment, and deid Subsequently : 

Held, that the Will had at his death no force whatever and that he must 
be presumed to have died intestate. 


'Gnanambal v. Ammalu Ammal... 


0 ——. See Hindu Law (7). 
See LIMITATIUN. 
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The Madras Law Journal Reports. 


IN THR PRIVY COUNCIL: 


Present :—Lord Watson, Lord Hobhonse, Lord Shand, and 
Sir Richard Couch. — 


Mussummat Lachhan Kunwar and others. Appellants. 
v. 
Anant Singh and another ien ... Respondents. 


Lachhan 


Hindu Law—Reversioners—Widow’s estate —Trespasser—Limitation, K 
í unwar 


Where a Hindu died in 1859 leaving a son and a widow and the widow took Anant Singh: 
possession of his estate excluding the son and there was nothing to show that she 
took possession in any limited capacity, held that a suit by the son’s widow and the 
reversioners brought after the widow’s death in 1887was barred by limitation, the 
possession of the widow having been that ofa trespasser. The possession of the 
widow in such a case is adverse not merely to the right of the son’s heirs but also 
to the heirs of her husband. 


These were appeals against the decrees of the Judicial Com- 
missioner of Ondh. The facts will appear from the judgment 
which was delivered by Str Richard Couch :— 


JUDGMENT: Sir Richard Couch :—These.appeals arise out of 
two suits brought by the appellants, Lachhan Kunwar, and Narind 
Singh, and Munnu Singh now deceased, the one against the res- 
pondent Manorath Ram. The suits were for the recovery of portions 
of certain property claimed to have been aacestral property of one 
Mangal Singh. Mangal Singh died in 1859, leaving a widow, 
Mussummat Jit Kunwar, and a son, Pahlad Singh.  Pahlad Singh 
died in 1861, leaving a widow the appellant, Lachhan Kunwar. The 
other plaintiffs in the suits claim to be the reversionary heirs, both 


of Mangal Singh and of his son Pahlad singh. 


The case as stated in the plaints is that Jit Kunwar, the widow 
of Mangal Singh, as a Hindu widow, got possession of the property 
in dispute, as well as of other property, for her life-time without 
power of alienation; and that a deed of gift and a will made by her 
of the property in question are void against the reversioners. It 
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is clear upon the evidence that Jit Kunwar, if she did not get 
possession of the property during the life of her son Pahlad, about 
which there may be some doubt, certainly got possession of it on 
the death of Pahlad, and remained in possession up to the time of 
her death, which took place in 1887. 


In or before 1875, Lachhan Kunwar, brought a suit against 
Jit Kunwar to recover possession of the property in dispute and of 
the other property. The result of that suit was that a decree was 
made by the Deputy-Commissioner of Sitapur in 1875, in favour of 
Lachhan Kunwar. That decree was reversed by the Commissioner 
mm the same year, and the suit was dismissed on the ground that.it 
was barred by the law of limitation. 


The contention before their Lordships has been that Jit Kunwar 
did not take possession of the property in question, claiming an 
absolute title therein, but that all she did was to take possession 
asserting’ a title as a widow ; and the question in these appeals really 
isin what capacity she ook possession. If she took possession 
absolutely, and without any qualification, her possession would be 
a bar to the title of all persons who could claim as succeeding to 
the property on the death of Mangal. ‘There is no direct evidence 
of any statement by Jit Kunwar atthe time she took possession, or 
subsequently, that she took it as a Hindu widow, butit is sought 
to be inferred from various documents and statements that she must 
have taken it in that capacity. In the judgment of the Deputy-Com- 
missioner in 1875, Jit Kunwar’s defence is referred to as stating 
that she pleaded by her agent that Mangal was succeeded by her 
to the exclusion of his son, and that she had been in sole possession 
of the property ever since Mangal’s death in 1858 or 1659. A 
statement by her at that time that she took possession to the 
exclusion of Mangal’s son, cannot be reconciled with the contention 
now put forward that she took possession as widow. The son 
having the title, she could not take possession excluding him unless 
she intended to take an adverse possession, a possession to which 
she was not in any way entitled; and that appears to have been 
the view of the Commissioner who dismissed that suit. 


The judgment of the Judicial Commissioner now appealed - 
from puts this point, which is one of fact, very clearly. He says :— 
‘Tt is further evident that Mussummat Jit Kunwar, treated the 
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“estate always as being her own absolute property. ... . The 
“estate she held was that of an absolute full proprietor, and not 
“the limited estate of a Hindu widow.” And again he says :— 
. “On the contrary, all the undeniable facts.indicate that the posi- 
“tion taken up by Mussummat Jit Kunwar was that she only was 

“entitled to succeed to the property.” Their Lordships, do not 
find in these proceedings anything to lead them to doubt the-cor- 
rectness of this finding of thé Judicial Commissioner; and that 
being the ease, the suit would be barred by the law of limitation 
as it was held to be in the action of 1875. The contention that 
although it might be barred as against the son and all persons 
claiming under him, the effect was only to extinguish those rights 
and to let in the rights.of any persons who would claim as rever- 
sionary heirs of Mangal does not appear to their Lordships to be 
supported by authority, nor is it tenable unless it were clearly 
' shown that-when Jit Kunwar took possession she professed to do it 
as claiming only the limited estate of a widow. In this case it 
appears very clear, in their Lordships’ judgment, that, she did not 
take possession in that way. She seems to have had some reason 
for asserting an absolute title in herself on the death of her husband, 
though it does not clearly appear what that reason was. 


Their Lordships, looking at what has been proved in the case, 
are of opinion that the decision of the Judicial Commissioner was 
clearly right, and that both appeals should be dismissed, and they 
will humbly advise Her Majesty accordingly. The appellants must 
pay the costs of these appeals. 


IN THE PRIVY COUNCIL. 


PRESEN T ;—Lord Halbu 'y, Lord Hobhouse, Lord Shand, 
Lord Davey and Sir Richard Couch. 


Thakur Parshad s.. Appellant. 
| v. 
Sheikh Fakir-ul-lah ....: `... Respondent. 


‘ % 24th November 1894 


Thakur 
Parshad 
v. 
Sheikh 
Fakir-ul-lah 
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Civil Procedure Code Ss. 373, 647—Application for execution—Striking off—Fresh 
application—Application withdrawn or abandoned—Interpretation of order. - 

Where a decree-holder’s pleader stated that his application for execution might 
be struck off the list of pendicg cases for the present and an order was accordingly 
made striking off the case “for default” held (1) that the fresh application for 
execution was not barred by the joint application "of Ss. 373 and 647 (2) that S. 647 
did not operate to extend S. 373 to applications for execution which were governed 
hy a special chapter (8) that S. 647 was intended to apply the procedure in regard 
to suits only to matters in the nature of suits, such as proceedings for probate, 
guardianship and so forth and (4) that the snb-judge was right in interpreting the 
order striking off the former application by the light of the pleader’s statement on 
that day and holding it to imply a permission to make a fresh application. | 


Sarju Prasad v. Sitaram I. L. R., 10 A 71 overruled. 


d 


Obiter dictum. The addition to S. 647 made by Act 6 of-1892 does nothing more 
than express the true meaning of the old section. 


This was an appeal against the decree of theHigh Court ? 
Judicature for the North Western Province in Fakirullah v. Thakur 
Prasad I. L. R, 12 A. 179. ; 


The following judgment was delivered by 


Lord Hobhouse:—In this appeal the appellant complains that ' 
the High Court of Allahabad has erred in refusing to entertain his 


‘application to execute a decree obtained by him against the res- 


pondent on the 11th April 1888. 
The mode in which the question arises 18 ae follows :—- 


‘The appellant first applied for execution on the 29th August 
1885. He did not actively prosecute that application, and, on the 


(bth January 1886 his pleader stated that the case might be struck 


off the list of pending cases “for the present.” An order was 
accordingly made striking the case off the list “ for default.” 


On the 24th August 1888 the appellant made a second ‘applica- 
tion. This was written three years from the date of his first 
application, and was in good time if the period of limitation was 
to be reckoned from that date ; but out of time, if the first application 
was to be treated as a nullity, because it has been struck off the 
list. The respondent put in a written objection opposing the 
appellant’s second application on two grounds; one was, that his 
first application had become a nullity. The Subordinate Judge 
treated. it as affording a fresh starting point of time within-the 
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terms of the Limitation Act XV of 1877, and made an order dated 
the 18th December 1888 disallowing the respondent’s objection. 
His opinion on this point appears to be in accordance with many 
decided cases, and the High Court have not expressed any adverse 
opinion. This appeal is argued ex-parte and their Lordships have 
„to. look carefully at the contentions of the appellant; but they 
have no hesitation in agrecing: with the Subordinate Judge that 
the application was not barred by lapse of time. ‘I'he point on 
which the High Court dismissed it is quite a different one, which 
their Lordships go on to state. 


By the Civil Procedure Code of 1882 it is enacted in 8. 373 
that if the plaintiff withdraws from the suit, or abandons part of 
the claim without the permission of the Court to bring a fresh suit, 
he shall be precluded from bringing a fresh suit for the same mat- 
ter, or in respect of the same part. By S. 647 of the same Code 
it is enacted that the procedure therein prescribed shall be followed 
as far as it can be made applicable in all proceedings in any Court 
of Civil Jurisdiction other than suits and appeals. 


Some short time ago, in the case of Sarju Prasad v. Sita Ram 
(I. L. R, 10 A, 71), a decision was passed by the High Court 
of Allahabad, the effect of which is stated by Mr. JusticeStraight 
in the present case thus:—“That where the circumstances and 
“the facts in regard to an application for execution show that 
‘it was withdrawn at the instance of the pleader for the decree- . 
“holder, and that no sanction was given to its with-drawal with 
“liberty to present a fresh application, any subsequent applica- 
‘tion made by that decree-holder was prohibited by the rule 
‘of §. 873 of the Civil Procedure Code read with S, 647 of the 
“same Act.” And again he says that the principle of S. 373 
_is properly applicable to execution proceedings, and that a decree- 
holder who is not desirous to proceed with an application for exe- 
cution is in the same position as a plaintiff who desires to withdraw 
from a suit. That principle has been since adhered to in Allahabad. 


The Subordinate Judge was of course bound by the ruling of 
‘the High Court, but he construed his order of the dth January 
. 1886 in combination with the statement then made by the appell- 
-ant’s pleader and showed therefrom that further proceedings 
. ‘were contemplated, and that the order ought to be read as giving 
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permission for such proceedings. Incidentally, and by way of 
; showing what hardships would be worked by construmg the ezact 
terms of his order, as if they amounted to au absolute dismissal of 
the case, he mentions that the universal practice was to treat orders 


of that kind as not constituting any bar, to future applications by 
decree-holders. 


On the respondent’s appeal the High Court refused to con- 
strue the order of the oth January 1886 according to the interpret- 
ation of the Subordinate Judge. They considered themselves 
bound by the order as recorded. They do not deny the practice 
as stated by the Subordinate Judge; on the contrary, Mr. Justice 
Straight refers to it as very loose and as requiring the greater 
strictness enforced by the ruling in Sarju Prasad’s case. On this 
point their Lordships have only to say that they think the Subor- . 
dinate Judge right in reciting the whole of the record of the 5th 
January 1886, which embodied the Pleader’s statement, in order to 
get at the true meaning of the order; and that he has given a very 
reasonable account of its meaning. But they do not further 
examine that question, because their decision must be rested on the 
more general ground that the ruling in Sarju Prasad’s case is 
erroneous. l 7 


It is not suggested that S. 373 of the Clvil Procedure Code 
would of its own forco apply to execution proceedings. The sug- 
gestion is, that it is applied by force of 5. 647. But the whole of 
Chapter XIX, of the Code, consisting of 121 sectioas, is devoted to 
the -procedure in executions, and it would be surprising if the 
framers of the Code had intended to apply another procedure, 
' mostly unsuitable, by saying in general terms that the procedure 
for suits should be followed as far as ‘applicable. Their Lordships ` 
think that the proceedings spoken of in 9. 647 include original 
matters in the nature of suits, such as proceedings in probates, 
guardianships, and so forth, and do not include executions. That 
is the view taken by the High Court of Calcutta, after consideration 
of the Allahabad decisions, in the case of Bunko Behary Gungo 
Padhya v. Nil Madhub Chutto Padhya (I. L. R, 18 C, 685). 


On this construction of S. 647 the reasoning of the High Court 
in Sarju Prasad’s case falls to the ground. And it is clear, both 
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from the Code itself and from the provisions of the Limitation Act 
of 1877, that the Legislature contemplated that there might bea 
` succession of applications for execution. Uuder these enactments 
a course of practice has grown up all over India. Whether it is an 
injurious practice as intimated by the High Court in this case, is 
not a question for their Dordships. It appears to be allowed by the 
law, and it has never been successfully impugned except in Allaha- 
bad. The High Court of Bombay after one contrary decision, and the 
High Courts of Calcutta aud Madras, have repeatedly affirmed the 
legality of the procedure which is struck at by the ruling in Sarju 
Prasad’s case. 


Their Lordships’ attention has been called to the recent Act VI 
of 1892, which would appear to have been passed in order to avoid 
the disturbance of practice caused by the Allahabad rulings. That 
Act is framed so as to apply to the present appeal, and would have 
controlled their Lordships’ opinion, had it been the other way. But 
having regard to the controversies which have arisen, and the 
difference of opinion between the various High Courts, their Lord- 
ships have thought it right to state their opinion that the Act of 
1892 does nothing more than express the true meaning of the Civil 
Procedure Code. 


The result is that the High Court ought to have dismissed the 
respondent’s appeal with costs. Their Lordships will humbly 
advise Her Majesty to make that order, thereby restoring the 
Subordinate Judge’s decree of the 18th December 1888. The 
respondent must pay the costs of this appeal. 


— — 


IN THE PRIVY COUNCIL. 


PRESENT —Lord Halsbury, Lord Hobhouse, Lord Shand, . 
Lord Davey, and Sir Richard Couch. 


“Ram Ranjan Chuckerbutty. A .Appellant.* 
l ` UV. 
Ram Narain Singh. ar .. Respondent. 


. *8th December 1894, 


Ram Ranjan 
v 


Ram Narain. 
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Evidence—Admiassibility of judgments and decrees—Permanent occupancy, 


Where in a suit for possession of certain monzahs by a Zemindar the defend- 
ants pleaded permanent occupancy rights and relied on the judgments and decrees 
in two suits brought against their predecessors by a-third person who was not a 
predecessor of the plaintiff, one for possession and the other for assessment of rent, 
the latter suit having been dismissed on the ptea of permanent tenure and the 
former having been disposed of by dismissing the claim for possession and decree- 
ing rent only atthe rate admitted by the defendant. Held that the judgments and” 
decrees were admissible to shew ancient possession and assertion of rights and the 
rate of rent. 


Long continued possession at a uniform rent gives rise to a presumption of a 
fixed and permanent tenure. : A 


This was an appeal against the judgment and decree of the 


High Court of Judicature at Fort William. a 


The following judgment was delivered by 


Lord. hand :—Theappellant in this ex-parte case, in which two 
appeals have been consolidated, isthe Rajah of Hetampur in Zillah 
Birbhoom and the Zemindar of a Talook in the Sonthal Pergunnahs 
called Koroya, within which are comprised the seven mouzahs, now 
in suit, of which the six mouzahs embraced in the first suit, and 
the seventh, called Dumdumi, the subject of the second suit, form 
a subordinate Talook or estate known as Sitamarlu. 


The appellant was plaintiff.in both suits, which were instituted. 
on the 20th: December. 1884 against the respective respondents in 
the first court, which was that of the Sub-Divisional Officer of Jam- 
tara. Both suits were, after a remand by the Deputy-Commissioner 
of Sonthal Pergunnahs, dismissed by the first court on the 17th 
August 1889, and on the appellant’s appeals in both suits to the. 
Court of the Deputy-Commissioner those appeals were dismisséd a 
on the 19th December 1889, and his second appeals from the judg- 
ments and decrees of the Deputy-Commissioner’s Court were again 
dismissed hy the High Court at Calcutta-on the 9th February 1891. 


During the settlement proceedings which took place in the 
Sonthal Pergunnahs in 1875, the appellant claimed settlement with 
him directly of the seven mouzahs in question, and a claim was 
made on behalf of the first respondent, Ram Narain Singh, for 
settlement with him as Mokurraridar, on behalf of the respondents 
in the second appeal, Mahomed Bhikan as Mokurraridar of 
Dumdumi, 
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The settlement officer, finding that the respondents were in 
possession, and that they had been so fora long period of time, 
made the settlement with them on the 16th December 1875, and 
referred the appellant to a regular suit to try the question of right ; 
“and about nine years thereafter the present suits were instituted in 
which the appellant seeks to have it declared that the respondents 
have no such rights, Mokurri, Dur-Mokurrari, as they maintain, 
and to have possession given to him. 


The appellant founds his claim to the mouzahs in question on 
the fact that they are locally within the Zemindari belonging to 
him, a fact which is not disputed by the respondents, and in Ins 
plaint he alleged that his predecessor and afterwards he himself 
held possession of these properties “by letting out the same in 
ijara. The term of the ijara expired in the year 1284.” He does 
not state, when or how, he or his ancestors acquired right to the 
Zemindari, nor when the term of the ijara or ijaras commenced. 


In defence, besides a plea of limitation, with which it will be 
unnecessary to deal, the respondents in the first appeal by their 
written statement asserted that from a period before the year 1793, 
that is before the decennial settlement, they and their ancestors 
had been in possession of the mouzahs in dispute as a ghatwali 
tenure, and they maintained that having possessed respectively 
under permanent mokurrari and dur-mokurrari rights at fixed 
rents without variation for this long period of time the appellant 
had no right to dispossess them. The respondents did not admit 
that the appellant had granted ijaras of the mouzahs in question, 
and they alleged that the ancestor of the appellant had acquired 
the Zemindari by purchase after their mokurrari and dur-mokurrari 
rights had been acquired, and while they or their ancestors were in 
possession under a tenure which could not be defeated by a pur- 
chaser of the Zemindari. Asto the nature of the mouzahs they 
explain that these lands were originally dense jungle infested with 
tigers and other wild animals, and that tanks and other improve- 
ments having been executed by the efforts, and at the expense and 
with the labour, of themselves and their ancestors the ground was 
now occupied by tenants. In point of fact the lands in question 
are now the site of seven villages. 

The case was originally decided by the judge of first instance 
in favour of the respondents on the ground of Inmtation, in conse- 
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quence of the proceedings which took place before the settlement 
officer in 1875, and the lapse of time thereafter before the suit was 
instituted. But this decision was recalled by the Deputy-Com- 
missioner, and the case remanded for trial on the merits. There- 
after evidence oral and documentary was adduced for both parties, 
and the decision of all the three courts before which the snits came 
‘proceeds on the evidence adduced. 


It was not disputed by the counsel for the appellant that the 
respondents and their ancestors have been in possession for a very 
long period of time, and there are indeed concurrent findings to this 
effect. It has been found by the judge of first instance (Record I. 
p: 103) that the deferdant Ram Narain Singh “has held at a 
fixed mokurravi rental from before the Permanent Settlement, of 
“Rs. 35 Sicca, Government Rs. 37-5-4” (and it is conceded that if 
the mokurrari rights be established,the dur-mokurruri rights cannot 
be successfully challenged);and again in the judgment of the Deputy- 
Commissioner on appeal (Record I. p. 112) it is stated that “ there 
“has been no serious attempt before me to prove that the rent pay- 
‘able: by Ram Narain Singh and his ancestors has been varied 
“ since the time of the Permanent Settlement. ” 


Further it has been held by these courts that the appellant 
has never held khas, or had immediate possession, of the mouzahs 
which have for upwards of a century been in the possession of the 
respondent and their ancestors. The original grant of a mokur- 
rari: right is said by the respondent to have been granted’ by 
Gambhir Singh the ghatwal of Talook Koroya in 1777, by a lease 
of five villages granted to Bundhu Singh a direct ancestor of the 
respondent Ram Narain Singh at a fixed rent of Rs. 25 in perpe- 
tunity, and that in 1788 two. more villages were added, the rent 
_ being raised to Sicca Rs. 35. 


The ground of judgment by the High Court is that “ the court 
“ may very properly presume the grant of a permanent mokurrari’ 
“ tenure from long continuous possession at an invariable rental, ”” 
and that “upon the evidence. . . the Lower Courts were amply 
“ justified in coming to the conclusion that the defendants were in 
“possession long before the date of the plaintiff's purchase, and 
“that it has oe been proved that eee derived their title from a 
“ meré ijaradar. ? a 
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The ground of the appeals by the appellant to this Board, as 
stated in his case and by his counsel at the bar, is that this con- 
clusion was reached by taking into view evidence which was not 
legally admissible, and in particular the evidence of certain decrees 
granted in proceedings relating to the mouzahs in question to which 
the predecessors of the appellant as Zemindars were no parties. 
These decrees were pronounced in proceedings at the instance of 
Digambar Singh, the son of Gambhir Singh, by whom the original 
grant is alleged to have been made, against persons in possession of 
the mouzahs in question, predecessors of certain of the respondents, 
the first dated in 1817 and the second in 1845. In the first of 
these cases which originated in 1811 the plaintiff describing himself 
as owner of the ancestral ghatwali property of the Talook Koroya 
claimed recovery of possession of the villages now in question from 
the persons then in possession. The defence was that Gambhir 
Singh the father of the plaintiff Digambar Singh had granted per- 
manent tights of ghatwali tenure at fixed rents amounting to 
Rs. 85, and that possession had followed, and the ghatwali duties 
had been continuously performed, so that posssession could not be 
decreed in the plaintiff’s favour. The suit for possession was dismis- 
sed, but with leave to bring another suit for assessment of rent, 
but decree was therein given for the arrears of rent for the past 
years and for future rents at the rate of Rs, 85 which had been 
“hitherto paid.” The subsequent suit for assessment of rent was 
instituted in 1842. The defence in the former case was repeated. 
It was maintained that the defendant held under permanent rights 
of ghatwali tenure at a fixed rent, and for performance of police 
duties,and that he had fulfilled these obligations, and that in such 
a case no assessment or enhancement of rent could be given; and 
this defence was sustained, and the action was dismissed in 1845, 


It was argued for the appellant that the judgments of which 
he now complains were arrived at by holding certain of the state- 
ments of the parties as recorded in the decrees or judgments of 
1817 and 1845 as evidence against him in the present suits. Their 
Lordships do not think this complaint is well founded. It does not 
appear to their Lordships that the statements of the parties recited 
in the decrees in these former cases were accepted as evidence in 
the present suits. The judge of first instance states with reference 
fo these decrees (Record I. p, 99.) “I am of opinion that the 
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“ documents produced by the defendants may be accepted. as 
“ evidence in this case, as showing ancient possession, and that the 
“title on which the defendants now rely was openly asserted as 
“ early as 1195 B. 5., corresponding to 1788 A.D., and at subse- 
“ quent dates, irrespective of the findings come to in those decrees. 
“The orders passed in these decrees themselves would not be 
‘evidence against plaintifi’s title, nor can they be considered as 
a proving the defendant’s title ; but they may be accepted to show 
eee possession and to nw that the title was asserted TEY 
‘or wrongly many years ago.’ 


The Judges of the High Court say (Record I. p. 122):— As 
“ regards the admissibility of the judgments to which exception has 
“ been taken, we observe that the Lower Appellate Court has only 
é used those judgments as evidence that there was litigation between 
‘the parties shercto at the dates to which they relate. It uses 
č those judgments to show that at those dates the so-called ghat- 
“< wal was suing the so-called mokurraridar respecting the villages 
‘in suit, and that in those suits the parties asserted the same 
“ rights which they now assert. To this extent we think that the 
“judgments were admissible in evidence, even though the Zemin- 
“dar was no party to them.” ; 


It must be observed that by the judgment of 1817, decree for 
rent of the mouzabs now in question was given at the rate of Rs. 39 
per annum against the predecessors of the respondent. Their 
Lordships are of opinion that although the predecessor of the Raja 
was no party to that litigation, it was competent to use the judg- 
ment as evidence showing the rent paid for the possession at and 
prior to that date, now nearly 80 years ago. Taken with the other 
evidence in the case the respondent has thus established posses- 
sion at a uniform rent for so long a period as to lead to the inference 
that the tenure was and is of a permanent nature. 


As the case came finally to be presented for judgment on the 
evidence, the appellant had really proved nothing beyond his title 
as Zemindar of the Talook within which the villages were situated, 
which indeed was not disputed. This admitted title no doubt 
prima facie imposed on the respondent the onus of establishing a 
defence which entitled him to continue in possession. On the 
other hand the appellant has given neither statement, nor evidence 
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as to when, or how his title had its origin. The only information 
given on the subject is to be found in certain statements in the 
decrees to the admission of which he himself objected. It is there 
said: that about the year 1807 the appellant’s grandfather had be- 
come the purchaser of the _Zemindari at an auction sale, at which 
date the decree also showed that others were in possession paying 
rent to Digambar Singh who claimed in the character of Ghatwal, 
The only evidence of possession by the appellant related to dates so 
late as 1868.and 1869, in which years two pattahs were granted by 
the appellant in favour of Durga Pershad Singh of the whole of 
the Talook Koroya at rents of Rs. 550 and Rs. 600. There is no 
evidence that.any rents. were asked for, or received by him from 
the possessors of the mouzahs in .question. 
| The case therefore stands in this position, that against the 
Appellants’s title to the Zemindari, without any evidence of posses- 
sion of any of the mouzahs in question, there is proved uninterrup- 
ted possession ly the respondent and their predecessors from a 
date before the appellant’s ancestor acquired a title, and indeed it 
may be presumed: for upwards of a century. The mouzahs were 
held throughout that time for the payment of a uniform rent, and 
there are other considerations to be found in the parol evidence 
and specially referred to in the judgment of the judge of first 
“instance, which support the view that the tenure was ghatwali, 
“Their Lordships are satisfied that the presumption in favour of a 
“fixed and permanent ghatwali tenure arising from the long continu- 
_éd possession of the respondent at a uniform rent is sufficient to 
‘overcome the title of the appellant as Zemindar. There is no 
reason to presume that by the purchase of the Zemindari the 
~appellant’s ancestor acquired any right to set aside the rights. then 
“existing ‘and exercised -by the respondent’s predecessors. On 
' the contrary the presumptions arising from possession are all to a 
contrary effect. Their Lordships are therefore of opinion that the 
. Judgments appealed against are well founded, and they will 
. -accordingly humbly. advise Her Majesty that the appeals ought to 
: be-dismissed. 
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IN THE PRIVY COUNCIL. 


Present :—Lord Hobhouse, Lord Shand, Lord ee aad Sir 
Richard Couch. - 


Kalka Singh and another ar ve Appellants.* 


Paras Ram wa a sate Respondent. 


Kalka Singh Res Judicata—Mesne profits—Power of executing: court--Value of appeal to pay 
Council—Abandonment of portion of appeal—Competency of appeal—Conditional 
promise— Conditioun rendered impossible by promissor—Implied promise to pay debt 


unconditionally, 


v, 
Paras Ram. 


(1) Where a decree contains noorder or direction to pay mesne profits an oxecut- 
ing court cannot award them (2), Where an executing court has in such a case 
awarded mesne profits and the order has become final, it does not operate as res 
judicata so as to prevent the parties or the court from subsequently impugning it as 
made without jurisdiction. 

(3) Where the value of the matter in dispute in an appeal preferred bona fide 
to the Privy Council exceeded Rs 10,000 but the appellant’s counsel abandoned a 
portion of the appeal at the hearing and the value of the subject matter was 
thereby reduced below Rs. 10,000, held that it was competent to the Privy Council 
to give relief in respect of the remaining portion of the appeal. 


(4) Where A agreed to pay B a sum of Rs. 2,000 on realization of mesne profits 
from A’s judgment-debtor, there being an order for mense profits in favour of A 
passed without jurisdiction and the order for mesne profits having been subsequently 
set aside, A entered into a compromise withthe judgment-debtor agreeing not to 
prosecute an appeal to the Privy Council, held that A could not be deemed to have 
prevented the fulfilment of the condition by omitting to appeal, by executing the 
compromise because the right to be given up had no existence and that the 
non-oceurence of the condition not being due to the conduct or the fault of A, the 
obligation for payment did not take effect. 


Quaere ; ; Although an ungualified admission of a debt implies a promise-to pay 
it, an express promise to pay in a par ticular manner’ may not preclude the implica- 
tion of an unconditional promiso to pay: f ; 


“— This was an appeal against the decree of the J udicial Commis- 
goiner of Oudh. 


= e * 


J. D. Mayne for the AYA N a a 
J. W. Arathoon for the respondent. 


The following judgment was delivered by 











: * 28th December 1894. 
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Lord Davey :—It is not necessary to state the details of the 
earlier litigation out of which the present case has arisen. Suffice 
it to say that prior to, and in the month of, April 1877 Kalka Singh 
and Chet Singh the present appellants held a decree dated the 
10th October 1866 for reeovery of a seven annas share of the 
Baniaman Talug, the remaining shares being held by Debi Singh 
and Daryao Singh in certain proportions. The decree of the 10th 
October 1866 did not contain any order or direction for payment of 
mesne profits. 


The present appellants however made an application in their 
suit for payment to them of mesne profits accrued during the time 
they were out of possession after the decree of the 20th October 
1866. Onthe 3rd April 1877 the Deputy-Commissioner, made an 
order in assumed execution of the decree giving the decree-holders 
mesne profits, This order is said to have been affirmed by the 
Commissioner, and it is said that the Judicial Commissioner reject- 
ed a second appeal as inadmissible. 


The order of the 8rd April 1877 was not proceeded with for 
some reason, and on the 10th August 1883 an application to proceed 
upon ib was dismissed by the District Judge on the ground that 
there was no decree giving mesne profits to the applicants, and 
that decision was affirmed by the Judicial Commissioner on the 
15th February 1881. Mr. Arathoon contended, that the decision of 
the District Judge and Judicial Commissioner was beyond their 
jurisdiction and ought to be disregarded, on the technical ground 
that they were bound by the order of the 8rd April 1877. Their 
Lordships however can.ot take this view. It is not disputed that 
the court executing the decree of the 10th October 1866 had in 
fact no power to award mesne profits not mentioned in that decree 
and their lordships agree with the Judicial Commissioner ‘that the 
order of the 3rd April 1877 was no decree and was made without 
jurisdiction, and the application to the District Judge was there- 
fore properly dismissed. 


In the meantime the bonds which have given rise to the 
questions in the present appeal had been executed. The present 
suit is brought by the minor son of one Munshi Salig Ram deceased 
against the appellants upon a bond dated the 23rd August 1879. 
It will be convenient in the first instance to mention two earlier 


~ 


Ladi 
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bonds. On the first February 1875 the appear Kalka Singh 


gave Salig Ram a bond for Rs. 2,500 expressed to be due from 
Kalka Singh to Salio Ram, and on the llth December 1877. the 


same appellant executed a second bond to Salig Ram, who it should 


be mentioned, was a pleader and had acted for the appellant in the - 
previous litigation. The material part of this bond is as follows .— 


“ Rupees 2,900, on account of pleader’s fee in the suit for the 
mesne profits are due from me to Salig Ram, pleader, son of Mithu Lal, 
Caste Kayasth, resident of Larimpur, and whereas a decree for mesne 
profits has already been passed and the amount thereof remains to be 
determined after examining the accounts, therefore I do hereby declare 
that when the mesne profits of 7-annas share in Ilaka Baniaman are 
realised, I pay Rs. 2,000, a moiety of which is Rs. 1,000, to the said Lal 
Salig Ram, without any objection and without interest, as soon as any 
amount is realised by me, and that, if when mesne profits are realised, I 
do not pay the aforesaid amount, [ shall pay interest thercon at the rate 
of 2 per cent, per mensem from the date of realisation.” 


‘The operative part of the bond of the 28rd August 1879 which 
is now in suit, is as foilows :— 


“ Whereas Rs. 5,500 on account of ‘bonds dated Ist February 

1875, and 11th December 1877, are due from me to Salig Ram son “of 
Mithu Lal, Kanungo, resident and Zemindar of Sikandarpur, District 
Shahjahanpur, at present residing in Narainpur, District Sitapur, and) 
- we have borrowed Rs. 1,500 in cash from thesaid Lala. The first condi- 


` tion is this, that Is, 5,600 we shal! pay without interest on the 15th of 


the month of Magh, 1,287 Fasli, and Rs. 2,000 we shall pay at the time 
of realisation of mesne profits, for which a decree has already been 
passed in favour of us, the declarants, and in execution of which decree 
the property of Debi Singh and Daryao Singh, Jace ment: poe has 
been attached.” 


The sixth and ninth conditions of the bond are as follows F 


“ The sixth condition is this that, if at the time of realisation 
of the aforesaid decreed mesne profits, (we) do not pay up the sam of 
Rs. 2,000 to the mortgagee, interest at 2 per cent. on Rs, 2,000 shall be 
due from us from the date of realisation of the mesne profits, and the 
‘mortgagee shall have power to realise the sum of Rs. 2,000 with interest 
‘of 2 per cent. per mensem from any of my moveable and immoveable 


afer 


property he pleases, ; a 
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T “ The ninth condition is this that, if (we) notwithstanding the 
mesne profits being realised do not pay the sum of Rs. 2,000 and inter- 
est of 2 per cent from the date of realisation of the mesne profiits, the 
mortgaged share of the village shall not be deemed liable to redemption 
till the said amount with interest thereof has been paid up.” 


It will be observed that prior to the execution of either the 
bond of 1877, or that of 1879 the order of the 8rd April 1877 had 
been made and stood unreversed although nothing had been done 


In pursuance of it. 


It is stated in the record that after the order of the 15th Feb- 
ruary 1884 the present appellants applied to the Judicial Commis- 
sioner for leave to appeal to Her Majesty in Council against that 
order, but the application was refused. They did not apply to 
Her Majesty in Council for special leave to appeal. But on the 
22nd July 1884 Debi Singh and the appellants signed a deed of 
release or compromise for settlement of the litigation between them. 
Thereby Debi Singh agreed to withdraw a petition he had pre- 
sented for a revival of his appeal against the appellants’ decroe of 
the 10th October 1866 and to waive all further claim to the prose- 
cution of such appeal. On the other hand the appellants renoun- 
-ced all claim to mesne profits on their decree of the 10th October 
1866 and specially agreed not to prosecute any appeal to Her 
Majesty in Council against the Judicial Commissioner’s Order of 
the 15th February 1884. And each party gave up all claims to 
costs against the other. 


The present suit was commenced in November 1887. By his 

plaint the plaintiff and present respondent sued on the bond of the 
23rd August 1879 to recover the sum of Rs. 17,880, the whole, 
amount claimed to be due for principal and interest, treating the 
bond as a subsisting continuing obligation for payment of the 
Rs. 2,000 and interest as well as for the larger sum. He also alleged 
that the defendants had withdrawn from the decree for mesne pro- 
fits against the judgment-debtor by the deed of compromise. ‘The 
-defendants and the present appellants pleaded misrepresentation, 
fraud and want of consideration to the whole demand, They 
denied that they had waived their claim against the judgment- 
debtor for mesne profits, and averred that there was no decree for 
mesne profits. 
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On the 12th November 1888 the District Judge gave judg- 
ment for the respondent for the whole amount sought by the plaint, 
and his decree was confirmed by the Judicial Commissioner on the 
16th June 1890 with a small variation as to rate of interest. ‘The 
learned Commissioner held that the appellants by their own deli- 
berate act prevented the happening of the event on the occurrence 
of which the Rs. 2,000 were to become payable to the respondent, 
and he was therefore entitled to put an end to the contract and sue 
the appellants for damages. 


This is an appeal against the whole decree. A certificate was 
given in the presence of the parties that the value of the matter in 
dispute on appeal exceeded Rs. 10,000. The appellants’ counsel 
however being satisfied that the appeal could not succeed as to the 
whole demand has by his printed case and at the bar confined his 
argument “to the question of the Rs. 2,000 and interest thereon. 
In these circumstances Mr, Arathoon for the respondent made a 
preliminary objection to the hearing of this appeal on the ground 
that the subject matter of it was now reduced below Rs. 10,000 
and the appeal was therefore incompetent. Their Lordships cannot 
accede to this objection. On the one hand, there is no doubt that 
if a certificate be granted or leave to appeal given by the court 
below in a matter in which they have no jurisdiction, it would be 
the right and in ordinary circumstances the duty of their Lordships 
to dismiss the appeal as incompetent. But on the other hand, if an 
appeal is competently made and it appears to their Lordships after 
argument or is admitted at the bar that the greater part of it must 
fail, it is the constant practice of their Lordships to give relief in 
respect of the portion in which -the appellant succeeds, notwith- 
- standing that the subject matter of that portion of the appeal may 
be less than the prescribed limit. Their Lordships see no reason 
to doubt the bona fide intention to appeal against the whole decree, 
and they regard this case in the same way as if Mr. Mayne had 
` opened the whole case to their Lordships, and his client ought not 
to be in a worse position because in the exercise of his discretion 
and availing himself of his experience the learned counsel, determin- 
ed not to waste the public time by doing so. 


On the merits of the case their Lordships cannot agree. with 
the learned Judicial Commissioner that the appellants were under 
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any obligation to apply to Her Majesty in Council for special leave 
to appeal against the Order of the 18th Feburary 1884, or that by 
their deliberate act in not doing so or in executing the deed of 
compromise they prevented mesne profits being recovered. The 
truth is there was no decreg for mesne profits, and the Court could 
not under the guise of execution either add words to the decree, or 
give it a new and extended effect. There was no question of a 
fresh suit for the recovery of the mesne profits. And indeed it 
appears that such a suit would have been barred by the Limitation. 
Act at the date of the deed of compromise, and could not therefore 
have been commenced with any prospect of success. It is plain 
when the facts are looked at, that there was no real concession 
made by the appellants in the deed of compromise, because the 
right purporting to be given up had no existence. Their Lordships 
are therefore of opinion that the obligation for payment of the 
Rs. 2,000 and interest out of mesne profits never took effect or be- 
came enforceable, and that it is not proved that the non-occurrence 
of the-condition was due to the conduct or default of the ap- 
pellants, 


It was suggested in the conrse of the argument that although 
the payment of the debt in the mode and form agreed upon had 
become impossible, the obligation to pay the debt (the existence 
and amount of which is admitted in the bond) remained and might 
be enforced against the appellants. In the first place, their Lord- 
ships observe that no such case is raised in the pleadings or 
apparently was argued in the courts below, and further that their 
Lordships have only a translation of the instrument containing the 
admission. Itis impossible to say that the case if put forward in 
the courts below might not have been met by some evidence, or 
that the exact wording of the bond might not have been important 
from this point of view. In the next place, although an unquauified 
admission of a debt no doubt implies a promise to pay it, their 
Lordships are not prepared to hold that that is necessarily so, where 
there is an express promise to pay in a particular manner. It must 
depend on the construction of the instrument in each case; and 
their Lordships think in the present case that the admission of the 
debt by which the obligation is prefaced in the bonds of 1877 and 
1879. does not import an unqualified or unconditional promise to 


Syed Muzhar 
v, 
Radha Bibi. 


Syed Muzhar Husein ies ... Appellant. 
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pay, but'is referable to the wa obligation, or (in other words) 
is introduced for the purpose only of fixing the amount-for. which 
the obligation is given, and which the obligor agrees to. pay in the 
stipulated manner and not otherwise. 


. Their Lordships therefore will humbly advise Her Majesty 
that the decree of the Judicial Commissioner be varied by omitting 
from the amount decreed to the respondent the sum of Rs. 2,000 
and the interest on that sum, and the direction as to the costs of 


the appeal. This will not disturb the order for payment of costs 
in the decree of the District Judge. 


With regard to the costs of the appeal to the Judicial Com- 
missioner and of this appeal, their Lordships consider that, in as 
much as in the result, the appellants have partly succeeded and 
partly failed, the parties should bear their own costs, and they 
will so advise Her Majesty. 


IN THE PRIVY COUN CIL.* 


Present :—Lord Hobhouse, Lord Macnaghten, and Sir Richard 
Couch. 


ve 
Radha Bibi . sie zai ” Respondent, 


Special leave to appeal to Privy Council —Final Order—Remand—Civil Pr cedure Code 
Ss. 562, 565—Pr eliminary puint. 


: Where in a suit for the recovery of property on a claim based on a will, the 
defendant denied the will, and raised other minor contentions and the sub-judge 
after taking the evidence dismissed the suit on the ground that the will was not 
established and did not decide the other issues and the High Court on appeal 
reversed the sub-judge’s decision and remanded the case under S. 562 C. P. O. Held 
that the order of the High Court on the’ question of the will was final and special 
leave to appeal was granted. Held also that the questioa of the will was a cardinal 
point and nota pol minary point in the suit. A question of misjoinder is a prelimi- 
nary point. 


14 


~ Kemble. Where a lower court after taking all the evidence in the case disposes 
of it on a point other than a preliminary without deciding the others, and the 
appellate court reverses this decisicn on this point, the appellate court should act 


under 5. 565 O. P. C. and should not remand under 5, 562. s 
WA E S a E aa L E a Wa SS o 
l * 8th December 1894, 
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- ,..This.was an application for special permission to appeal to 
Her Majesty in council against the. decree of the High Court of 
Judicature for the North Western Provinces. 


The following judgment was delivered by 


Lord Hobhouse :—In this case the value of the property affected 
‘by the decree made in’ two cognate suits appears to be such as 
would have allowed the High Court to grant leave to appeal in the 
ordinary course, if they had thought it in other respects right to 
‘grant that leave. They have refused ib on the ground that the 
order objected to is not a final order. To see whether it is so or 
not, it is. necessary to ascertain the nature of the proceedings. 


~ The present petitioner is the principal defendant in the suit. 
‘The plaintiff’s case is that one Ibn Aliby his will gave the property 
in suit to certain persons, also defendants, who conveyed it to the 
plaintiff. Several defences were raised. One was of a preliminary 
nature, viz., that there was misjoinder, and this was overruled. 
The next went to the foundation of the plaintiff's claim, being a 
denial that Ibn Ali made any valid gift to the grantors of the 
plaintiff. The others were all of a subordinate character. The 
Subordinate Judge took the evidence and heard the case. He 
decided against the plaintiff on the question of Ibn Ali’s will, which 
defeated the suit, and made it unnecessary to give judgment on 
the other issues. The plaintiff appealed from this decree, and the 
High Court decided that Ibn Ali had made a valid gift; and they 
'remanded the case under S. 562 of the Civil Procedure Code to be 
disposed of on the other issues according to law. 


The petitioner applied for leave to. appeal which the High 
Court refused on the ground above stated. They do not give any 
reason for their -decision that the order is not final, except that 
there was a remand under S. 562, and that it was the established 
practice of the court to treat such orders of remand as not being 
‘final orders. ; 


Probably the practice referred to is guite correct. But then 
‘the remand contemplated by S. 562 is one made in a case where 
-the first court has.disposed of the suit on a preliminary point 
so as to exclude evidence of essential: facts. That is not the 
present case, The only preliminary point was the mis-joinder. 


Balamma 


Va 
Pullayya, 
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To establish the will of Ibn Ali was the first step:im the plain- 
tis case, and on her failing in that, her whole suit failed, 
But that does not make the point a preliminary point decided so 
as to exclude essential evidence. Nor does it appear that any such 
evidence was excluded. It seems to their Lordships, judging as 
well as they can. on this éx parte application; that the High Court 
has miscarried in purporting to remand under S. 562, and that the 
case would rather fall under S. 565 which requires the Appellate 
Court to decide issues on which the evidence has been taken. 
However this may be, the question is whether the decree-of the 
High Court is final. It appears. to their Lordships that it is final. 
The case is analogous to that of Rahimbhoy Hubibbhoy v. Turner, 
decided by this Board in 1890 and reported (I. L. R., 15 B, 155). 

There the defendant denied his lability to account to he plaintiff, 

The High Court affirmed his liability to account. Of course the 
account might turn out in the defendant’s favour. But their 
Lordships held that the order establishing liability was one which 
could never be questioned again in the suit, and that 1b was the 
cardinal point of the suit. ` Therefore they thought that leave to 
appeal should be granted. In this case the will of Ibn Ali is the 
cardinal point of the shit, and as after the decision of the High 
Court, that can never be disputed again, their order is final, not- 
withstanding that there may be subordinate inquiries to be made. 


Their Lordships will.therefore humbly advise Her Majesty to 
grant special leave to appeal. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present :—Mr. Justice Muthusami Aiyar and. Mr. Justice Best. 


S. Balamma and another ... Appellants (Defts. 3 & 4) .* 
v. l 


Pullayya and another Ya ... Respdts. (Pl... & Ind Deft.) 


Hindu Law—Inheritance—Cousin’s widow. 
The widow of a divided cousin, is not an heir under the Hindu Law prevalent 
in Southern India, 


‘Second appeal against the Decree of the District Court of 
Kurnool in Appeal Suit No. 26 of 1892, confirming the Decree. of 


` the District Munsil’s Court of a in ose Suit No:-40% 


of 1890. oe 
* S.A. No. 1724; of 1893. _ 27th September. 1894. 
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K. Rajagopalachariar for appellant. 
V. 0. Seshachariar for respondent. 


JUDGMENT :—Best J :—'The land in question belonged to one 
Aswattha Rao and on his decease devolved on his widow and then 
on his daughter Onkaramma, the wife of Govindappa, by whom 
the property was mortgaged to the plaintiff in this suit, who is the 
‘present respondent. The judge has found the will by Onkaramma 
in favour of her husband Govindappa to be true. 


The appellants are (1) the widow of one Seshaiya, great grand- 
son of the great grandfather of Aswattha Rao and (2) the alleged 
adopted son of the said Seshaiya, 


Both the courts below have found the alleged adoption of 2nd 
appellant to be untrue. 


[His Lordship expressed his concurrence in the finding and 
proceeded as follows] 


Such being the case, has 3rd defendant, as widow of Seshaiya, 
any locus standi for opposing the plaintiff’s claim ? The law as settled 
in this Presidency is that a widow can ouly succeed to her husband’s 
property which was actually vested in him, either in title or in 
possession, at the time of his death. As observed by Mr. Mayne, 
she must take at once at her husband’s death, or not at all. 


No such right can accrue to her as widow in consequence of 
the subsequent death of any one to whom her husband would have 
been heir if he had lived. Cf. Peddamuttu Virwmani v. Appa Rao 
2M, H.C. R. 117. 


This appeal fails therefore and should be dismissed with costs. 

Muthusami Aiyar, J :—I come to: the same conclusion, My 
learned colleague has stated the facts found by the courts below. 
The District Munsif has also found that Onkaramma died 8 or 
!0.years before the suit and the District Judge has not expressed 
a different opinion on the subject. It was argued in Second 
Appeal that a cousin’s widow is a relative, and that as such the 
3rd defendant was an heir to Aswattha Rao while Govindappa who 
was his son-in-law was no heir at all. In support of this contention 
reliance was placed on the cases of Kutii Ammal v, Radakrisina 
Anyar 8 M, H. O. R., 88, and Lakshmana Ammal y. Trruvengada, 
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I. L. R, 5 M, 241. I may refer also to the decision of Kamavadhani 
Venkata Subbaiya v. Joysa Narasingappa 3 M, H. C. R. 117. 


Under the Mitakshara law as administered in this Presidency, 
a cousin’s widow isa female Gotraja Sapinda and the last case is 
an authority for the proposition that as’between her and her hus- 
band’s coparcener or male Sapinda, she is not entitled to succeed to 
another coparcener or Sapinda. As pointed out by my learned 
colleague, she can only succeed to property vested in her husband 
prior to his death as his widow and noć to a Sapinda who survives 
her husband as a female Gotraja Sapinda. As regards the deci- 
‘sion in Lakshmanammal v. Tirwvengada I. L. R. 5 M, 241, it was 
held there that a sister’s son excludes a sister, that he has a pre- 
ferential right as a Bhinna Gotramale Sapinda. In Kutti Ammal 
v. Radakristna Aiyar, 8 M, H.C. R., 88 it was held that a sister 
was entitled to succeed as a jana. This decision proceeds on 
the view that any relative who is also a cognate may be treated 
as coming within the definition of Bhinna Gotra Sapinda and that 
the term Sapinda as used in Chapter 2, 8.6 of the Mitakshra 
includes females. A cousin’s widow who is a Gotraja Sapinda 
cannot be also a Bhinna Gotra Sapinda for her Gotra is by mar- 
riage that of her husband. Sheis therefore not among the relations 
who are contemplated as being among Bandhus A cousin’s widow, 
if she is an heir at all, must be an heir as a Gotraja Sapinda 
and all female Gotraja Sapindas, such as brother’s and paternal 
uncle’s widows are excluded from the table of heirs prescribed by 
the Mitakshara.- The decision of the District Judge is ner) and I 
would also dismiss the appeal with costs. 


ny 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins Kt. Chief Justice and Mr. 
Justice Parker. 


Jootoor Acchanna 5 YA ... Appellant (Defendant)* 
ee oe 
= Vanamala Venkamma ... “hy ... Respondent (Plain) 


#5, A. 1272 of 1894 ees oe 2nd November 1894, 
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Easement of light—-Enjoyment without prescriptive right—Injunction against 
wrong-doer. 

Where plaintiff received light through a window in his wall opening on a 
vacant ground but did not enjoy it for the prescriptive period so as to acquire 2 
right of easement, held that he was entitled to an injunction against a stranger who 
was not the owner of the ground or one deriving title from him, restraining him 
from building upon that ground so as to cause obstruction to the light. 

Second Appeal against the Decree of the District Court of 
Kurnool in Appeal Suit No 68 of 1893 modifying the Decree of 
the Court of the District Munsif of Kurnool in Original Suit No. 
532 of 1892. 

The suit was for an injunction to pull down the wall erected by 
the defendant on a piece of vacant ground between the plaintiffs 
house and the defendant’s, as it obstructed the light passing 
through a window in plaintiffs wall. On appeal the District Court 
found that the plaintiff had not acquired an easement of hght by 
prescription but that.as the ground on which the defendant was 
building was Poramboke or Government land, plaintiff was entitled 
to the injunction prayed for. The defendant preferred a second 
appeal to the High Court. 

P, R. Sundara Aiyar for V. Krishnaswami Atyar for appellant. 

C. R. Thirwvenkatachariar for Respondent. 

The court delivered tho following 

JUDGMENT :—The District Judge has found that the strip 
of land on which defendant has been attempting to build a wall 18 
a piece of Government poramboke between plaintiii’s house and 
the public street and that it does ‘not belong to defendant at all. 
Such being the case we think the judge was right in holding that 
it was not necessary for plaintiff to establish prescriptive rights of 
easement against a wrong-doer and that the mere fact of plaintifi’s 
enjoyment is sufficient to entitle him to an injunction. See Jeffries v. 
. Williams L.R., 5 Ex. 792, Goddard on Easements, 4th Ed. 467. 

‘The Decree of the District Judge is confirmed and this Second 
Appeal dismissed with costs. 


Acchanna 


Oe 
Venkamma, 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 


Best, a 
Sayyed Arief a te a. Appellant (Defendant)*, 

v. S; A 
Teernjada Arneeru Bibi wala ... Repondent (Plaintif)” 


a bok Arief Right of privacy— Opening a window overlooking passage. 


Teerujada The law does not recognize the right of privacy so as to restrain by injunction 
eeru 
Bibi. the opening of a window in the defendant's wall which may overlook a passage 
belonging to the plaintiff. 


Second Appeal against the decree of the jia Court. of 
Ganjam in Appeal Suit No. 52 of 1893, confirming the decree of the 
Court of the District Munsif of Chicacole in Original Wa No. 403 

of 1802, 


M. E. Srirangachariar for appellant. 
LV. Seshagiri Atyar for respondent. 
The Court delivered the following 


j UDGMENT :—The suit was brought for an order directing 
defendant to close a window opened by him in a wall newly built 
by him. Plaintiff’s case is that the window opens on to a passage 
immediately to the west of the wall, which passage leads to the 
plaintiff's house and the privacy of which is invaded by reason of 
the window. 

‘The District Munsif found it to be a fact that plaintiff’s privacy 
was thus invaded and gave her a decree directing the closing of 
the window. 


On appeal, the District puree: affirmed the eee Munsif' 
decree. ; 


< Hence this second appeal in which we are referred to the 
decision of Holloway and Innes, J.J, in the case of Komathi v 
Gurunatha Pillai, 3 M. H. C. R, 141, in which it was held, following 
the English law on the subject, that the invasion of privacy by 
opening windows is not a wrong lor which an action will lie, As 





#5, A. No. 1740 of 1894, 27th September 1894, 
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observed by Innes, J. the person whose privacy is invaded has 
it, in his power to build on his own ground so as to shut out the 
iow from the offending window. To the same effect is the decision 
of the Calcutta High Court in Mahomed Abdur Rahim v. Birju Salm 


0.B: L. R, 676, and of the Bombay High Court in Shrinivas 


Udpirav v. Reid, 9 B, H. ©. R, 266. The cases of Manishankar 
Hargovan v. Trikam Narsi et al,5 B,H. C. R, A.C. J, 42 and 
Kuarji Premchand et al v. Bai Javer, 6 B, H. C. R., A. C. J, 148 
are decisions with reference to the special custom of Gujarat. 


“The decisions of the Allahabad High Court in Gokal Prasad: 


Wr. Radho, I. L. R, 10 A, 358 and Abdul Rahiman v. D. Emile, 
I. L.R., 16 A. 69 rest on the customary right which prevails in 
‘vari ‘ious parts of the North Western Provinces. 


fa iy 


os Following the decision in Komathi v. Gurunatha Pillai 3 M, 
H. C. R, 141 we allow the appeal and, setting aside the decree 
appealed against, direct that plaintiff’s suit be dismissed ; but con- 


sidering the circumstances of the case, we direct that each party. 


do bear his and her costs throughout. 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


+. Present :—Mr. Justice Parker. 

R.G Orr and others ... a ... Petitioners (Plaintiffs) .* 
Ambalum Kumaraswamy Pillay .. Respondent (Defendant). 
= Tranefer of Property Act IV of 1892 Ss. 4, 107— Registration Act IV of 1877 S.3— 
Lease--Gum—Moveable property. 


In a suit upon an unregistered lease for three years of the gum of certain 
trees, held that the instrument was admissible in “evidence, as gum is moveable pro- 
perty and the instrument did not therefore require registration. 


.. Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Subordinate Judge’s Court of 
Madura (Hast) in Small Cause Suit No. 983 of 1893. 


“Ma ry 


| This was a shit for the recovery of the lease amount due under 
an unregistered lease cf” 1888 for three years of the gum of 





| #C,R. P, No, 89 of 1894. 2ļst November 1894, 


Orr, 


v. 
Kumara- 
swamy. 


28 . THE MADRAS LAW JOURNAL REPORTS,  . [VOL. V.. 


.  karnyela trees in the tank of the plnintifi’s village, Tho Subor- 


dinate Judge dismissed the snit holding that the lease was not 
admissible ia evidence as it was not registered. The plaintiff applied 
to the High Court for revision under S. 25 of the Provincial Small 
Cause Act. ’ I 


if, Norton for petitioner. 
V. Krishnaswami Aiyar for counter-petitioner. 


The court delivered the following 


JUDGMENT :—S. 4 of the Transfer of Property Act enacts 
that S. 107 of that Act shall be read as supplemental to the Indian 
Registration Act, but S. 3 of the Registration Act includes “ juice 
in trees” among the onumeration of things defined as “moveable 
property.” Gum certainly appears to fall within the desciption of 
“juice in trees’? and therefore is moveable property with reference 
to the consideration of registration. It is argued that S. 3 of the 
Transfer of Property Act, is not to be read as supplemental to the 
Registration Act but that section does not define “ immoveable 
property.” It merely excludes for the purpose of that Act stand- 
ing timber, growing crops or grass from the definition of immove-. 
able property thus to a limited extent modifying the definition of 
the General Clauses Act. I must hold then that the lease is one 
' of moveable property and does not require registration, _ 


The decree of the Subordinate Judge is set aside and the suit 
remanded for determination on the other points which arise. 


Petitioners are entitled to their costs in this court and the 
costs in the Sub-Court will follow the result. 


IN THE HIGH COURT OF JODICATURE AT MADRAS. . 


Present :—Mr. Justice Muthusamy Aiyar and Mr. Justice 
Best. l ' 


Venkatasami Naik, minor b 


dian Thimmaya Naik ... aa ge } appellant: (Perisai) 

` l v. mg i ` 
Chinna Narayana Naik | aja ... Rospdt. (Ctr.-Petitioner).' 
# A. A. O. No, 32 of 1894. 19th December 1894. 
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Snecession certificate Act VII of 1889—Order directing certificate on security— 
Appeal, | 


An appeal lies from an order directing the issue of a succession certificate on 
security being furnished, under 8.19 of the Act. Bhagwani v. Manni Lal, I. L. R., 
13 A, 214 dissented from. 


Appeal against the order of the District Court of Tinnevelly 
dated 26th January 1894, passed on succession certificate Petition 
No. 217 of 1898, 


M. O. Parthasarathy Aiyaugar for appellant. 
0. Sankara Nair for respondent, 
The Court delivered the following 


JUDGMENT :—The preliminary objection is taken that there 
has been no order granting a certificate within the meaning of 
S. 19 of the Act. We are af opinion, however, that the order that 
certificate be granted on security being furnished, ‘sufficiently 
meets the requirements of the section, though it is only intended 
to take effect on security being furnished. 


We are unable to accept the decision of the Allahabad High 
Court in Bhagwani v. Manni Lal, I. L. R., 18 A, 214 to which our 
attention has been drawn. 


As the widow did not ap pear though notice was served on her, 
we cannot say the judge was wrong in granting the certificate to 
‘the brother. 


We dismiss this appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present ;—Mr. Justice Muthusami Aiyarand Mr. Justice Best. 
‘Hassan Alli Khan Bahadur and another. Appellants ( Defendants) .* 
v, l 


Kopparti Ekambaram UR ©... Respdt. (Plaintif). 








* S.A, No. 1541 of 1893. É 14th November 1894. 


Venkatasami 


v. 
Chinna Nara- 
yang, 


N 


Hassan Ali, . 


y. 
Kkambaram. 


` AA 
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Registration Aot IH of 1877 Ss. 23, 84, 77—Suit to enforce registration—Failira-of 
executant to appear in time before the Registrar—Plea of want of consideration., ; “im 


In a snit to enforce registration under S. 77 of the Registration Act, the plea 
of want of consideration for the instrument cannot he entertained. Where a dogu- 
ment was presented for registration within four months from the date of execution 
but the executant did not appear within that pewiod before the registering ‘offiéer, 
held that such failure to appear did not bar a suit to compel registration under 
S. 77 of the Registration Act. 35 a 


7 PE he 


Obiter dictum. The appearance referred to in S. 34 is not restricted to a volun- 
tary appearance, but includes an appearance under co-ercive process, } 
Second Appeal against the Decree of the District Court'cf 
Kristna in Appeal Suit No. 1135 of 1892 ; setting aside the Decree 
of.the Court of the District Munsif of Masulipatam in Original Da 
No. 634 of 1891. SEA 


C. R. Pattabhirama Aiyar for appellants. 
C. Mahadeva Aiyar for respondent. 
The Court. delivered the following 


wa 


J UDGMENT —M iad Aiyar J. This was a suit to 
enforce the registration of an instrument of mortgage under S. 77 
of the Indian Registration Act. The first question arising for 
determination is whether a plea that there was no consideration for 
the document except to the extent of Rs. 2is good. ‘The object 
of registration is to guarantee the execution of an instrument and 
I agree with. the judge that the question of consideration is wholly 
irrelevant. Neither S, 77 nor any other Section of the Registration 
‘Act mentions it as a pre-requisite of registration. $ 


The next question is whether the failure of the defendant to 
appear’ within four months from the date of execution bars under 
S. 34 the registration of the instrument. That Section pro- 
vides subject to the provisions contained in Ss. 41, 48, 45; 69, 
75, 77, 88 and 89 that no document shall be registered under 
this Act unless the persons executing such document or their 
representatives or assigns or agents as aforesaid appear before the 
registering officer within the time allowed for presentation under 
Ss. 23, 24, 25 and 26. These Sections enumerate the intervals 
of time within which an instrument should be presented for regis: 
tration. In the case before us the deed of mortgage was presented 
for registration within the four months mentioned in 9, 28.- But 
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although summonses were taken out to enforce the attendance 
of the executants they did not appear before the registering officer 
within four months, 


It is therefore argued that under 8. 34 the document can- 
not be registered underethe Act. It is urged for the respon- 
dent that the appearance referred to 1s a voluntary appearance and 
does not include an appearance under coercive process. There is 
nothing in the language of S. 34 to support this explanation, 
on the other hand the intention disclosed by Ss. 23 and 34 is 
that the presentation of the document for registration and the 
appearance of the executant within the prescribed time is 4 con- 
dition precedent to the registration of the instrument by the regis- 
tering officer. 


It was observed by the Privy Council in the case of Sint Mohun 
Lall Panday v. Kint Koondun Lall 2 I. A.. 210 with reference to 
the Registration Act XX of 1866 that no time is fixed by the statute 
within which the registration of a deed presented and accepted 
for registration within four months from its execution must be 
completed. That this principle governs S.77 is clear from the 
fact that the operation of S. 34 is subjected inter alia to the pro- 
visions of S. 77 wherein the interval of four months is not men- 
tioned as the interval within which registration should be ordered 
under that Section. The institution of initial proceedings towards ~ 
registration viz., presentation and acceptance for registration within 
the period presented by S. 23 is sufficient to warrant the exercise 
of jurisdiction under 8.77. This was the view taken in Satcourie 
Pyne v. Luckey Narain Khetiry I. L. R., 15 C, 538 and in In re 
Shaik Abdul Aziz I. L. R., 11 B, 691. 


In the result the decision of the Judge is correct and I would 
dismiss the second appeal with costs. 


Best J. It appears from the ‘endorsement in the document that 
it was presented for registration within four months. The require- 
ment of S. 23 was therefore complied with. But the executant did 
not appear till after the expiration of four months. It is alleged 
that he appeared within eight months and that registration might 
be effected under the proviso to 8.34 read with 5. 24. The 
document was not however presented for segahan Hader S, 24 
but under S, 23. 


== 
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I am unable to agree with the Judge in thinking that the word 


< appears’ in S. 34 means voluntary appearance only and that there: 


. fore the section is no bar to the registration. The language 


Venkata 


Narasimhalu ' 


Ve 
Peramma. 


of the section does not support this interpretation. On failureof 
the executant to appear within the time mentioned in S. 23 the 
Registrar could not but pass the order he did, declining to regis- . 


ter the document. The order appears to have been passed by the 


Registrar under S. 76 of the Act. Hence this suit under S. 77. 


As to the question to be decided in such a suit, I agree witli 
the judge in holding that it is limited to the factum of execution 


of the document. 


This being found in the affirmative the order directing regis- 
tration is a proper one, i 


This appeal fails therefore and must be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Peri Pedda Venkata Narasimhalu .... Appellant (Plaintif).* 
ks li n 
Peri Peramma ee ir ... Respondent (Deft). 
- Limitation Act XV of 1877, Sch. 2, Art 62, 97—Suit for refund of purchase money— 


Failure of consideration Starting point. - 


~ 


In a suit for the refund of purchase money, paid by the plaintiff to the vendor, 
for a sale by her of her husband's property which the court refused to set aside in a 
suit by her for that purpose, though it found that the husband could not be presumed 
to have been dead at the date of sale, but which was afterwards declared invalid, 
eventually, by the High Court in Second Appeal in a suit by her husband’s 
judgment-creditor to declare the property liable to be sold for the judgment-debt, 
held that Art 97 of the Limitation Act applied, and that time ran from the date of 


the High Court J udgment. 

Second appeal against the Decree of the Subordinate J udge’s 
Court of Vizagapatam in Appeal Suit No. 346 of 1893, confirming 
the Decree of the Court of the District Munsif of Vizagapatam in 
Original Suit No. 632 of 1892. i 


ee ae Se a i ee ett 
#8, A, No, 1827 of 1804, 12th Decémber-18b4, -` ` 7 





Ladi 
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- The plaintiff sued to recover money paid by him under a sale- 
deed dated 15th April 1885, executed by the defendant. The 
defendant had sold land which belonged to her husband, he having 
lefther in 1882, and not been since heard of. The defendant 
brought original suit No. 414, of 1885, to set aside the sale on the 
_ ground of misrepresentation and want of consideration. But the 
suit was dismissed on the 19th July 1886, though the court found 
that her husband had not been heard of only for three or four years 
and that decision was affirmed on appeal. A. creditor of defendant’s 
husband obtained a decree against her and attached the property 
sold to the plaintiff. The plaintiff’s claim to the attached property 
having been allowed, the decree-holder sued to declare the property 
hable to his debt. It was eventually decided in that suit by the High 
Court on the 31st October 1889, that the sale to the plaintiff 
of the 16th April 1885, was invalid, because the defendant had 
no title to the land and she had no power to sell it during the 
lifetime of her husband who was not proved to have been dead. 
Plaintiff brought the present suit on the 3lst October 1892 for 
the recovery of the money paid by him for the purchase. Plaintiff 
alleged that he was dispossessed of the property in June 1886. 
The Munsif dismissed tho suit, as barred by limitation, relying on 
Raju Balu v. Krishna Rao Ramachandra, I. L. R, 2 B273. The 
Subordinate judge, on appeal, confirmed the Munsif’s decision 
on the ground that the suit was brought more than six years after 
the date of the judgment dated 19th July 1886, in which it was held 
that the defendant’s husband had not been heard of for three or 
four years. 


The plaintiff preferred a second appeal to the High Court, 
on the ground that the cause of action arose from the date of the 
High Court judgment, declaring that the defendant had no title to 
pass. 


C. Ramachandra Rao Saheb for appellant. 
The respondent did not appear. 
The Court delivered the following 


JUDGMENT .—The Article applicable is clearly No. 97 of 
Sch. IJ and the cause of action accrued on the date of failure 


-Of the consideration i.e. the date of the High Court’s decree dated 
5 


Nagamoney 
Mudalair 
v 


Jan akira 
Mudaliar. 
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31st October 1889. This suit brought within three years from 
that date is in time. 


It has been found ina former suit between the same parties 
that Rs 737 were paid and that the sale-deed could not be set aside 


by the respondént by whom it was executed voluntarily. 


In order that the cause of action should run from the date of 
the sale it must be found that the sale was void ab initis. 


It is only in such a case that Art 62 car apply. Cf. 
Hanuman Kamat v. Hanuman Mandur, I. L. R., 19 C, 123. .It was 
found, no doubt in the former suit that the plaintiff had the means 
of knowing that defendant’s husband had been absent for only 
three or four years. But the ground of the present suit is failure 
of consideration, which must depend upon the result of the suit 
and not ona particular finding in that suit. 


We set aside the decrees of the lower courts and remand the 
suit for replacement on the file and disposal on merits. 


The costs hitherto incurred will abide and follow the result 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Y. N. Nagamoney Mudahiar a ... Appellant (Defendané).* 


Arcot Janakiram Mudaliar wis ... Respondent (Plaintif). 
Jurisdiction—Letters Patent Cl. 12—Leave to sue—Objection to leave. 


Where leave to sue in the High Court has been granted by the Registrar in 
exercise of the powers conferred on him under Ss .637, 652 of the Code of Civil 
Procedure, it is open to the defendant to object to the jurisdiction and he is entitl- 
‘ed to a decision by the judge.on the objection. The defendant is not bound in.such 
a case to apply for cancellation of leave. 


Appeal from the decree.of the High Court of Judicature in the 
exercise of its ordinary original Civil Jurisdiction in Civil Suit 


. No. 891 of 1892. 


* O.S, A. No, 34 of 1893, >. Bth December 1894, 
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, The. suit was brought by the plaintiff for redemption of a 
mortgage of properties situated outside the local limits of the 
Jurisdiction of the High Court. Leave had been granted by the 
Registrar to file the suit in the High Court. The defendant raised 
the objection to the jurisdiction in his written statement and a pre- 
| liminary issue was framed about it. Mr. Justice Shephard who 
tried the suit held that as the defendant had not obtained a rule 
to show cause why the leave should not be set aside, he must 
decide the issue for the plaintiff. 


P. M. Sivagnana Mudaliar for appellant. 
The respondent did not appear. 
The court delivered the following judgments. 


Best J:—This is an appeal against the order of Mr. Justice 
Shephard, deciding against the defendant the preliminary issue, 
“ Whether this court has jurisdiction in the case, the mortgage 
property being alleged to be situated beyond the court’s local 
jurisdiction.” 


The learned Judge says, “In the face of the leave which 
stands uncancelled, I must decide for plaintif.” 


The cases cited before the learned judge appear to be D’Souza 
v. Coles, 3 M. H. ©. R, 384 and M. Vythilinga Mudaly v. M. 
Cundasamy Mudaly 8 M. H. C. R, 21. 


In the former, it was held that an appeal lies from the decision 
of a judge refusing an application made under clause 12 of the 
Letters Patent, for leave to institute in this court.a suib on a cause 
of action which arose in part only within the local limits of this 
court’s jurisdiction. In M. Vythilinga Mudaly v. M. Cundasamy 
Mudaly 8 M. H. C. R, 21, it was held that where such an applica- 
' tion was refused by one judge, it was not proper for another 
judge in Chambers to grant the application when renewed on pre- 
cisely the same grounds. l 


The above two decisions are authority for the propositions (1) 
that an order of a judge refusing an application under clause 12 of 
the Letters Patent, is appealable and (2) that such order of 
refusal by one judge cannot be superseded by another judge in 


w 
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- Chambers. But neither .of them is in point when the question is 


Sundrammal 


tv, 
Kullappa 
Shetti. 


whether an order granting permission to institute a suit: under 
clause 12, may form the subject of an issue for trial in the suit so 
instituted. In the present case, the leave to sue was granted by 
the Registrar in exercise of the powers conferred on him under 
Ss. 687 and 652 of the Code of Civil’ Procedure “and all other, 
powers thereunto enabling.” See Appendix 1 of the rules publish- 
ed in the Fort Saint George Gazette supplement, dated 16th June 
1891. . 

The order was passed ewparte withont even issue of notice to 
the defendant. 


Under the circumstances ib seems to me that defendant was 
entitled to take the objection in his answer to the plaint, and that 
the question is one that should be decided as an issue in the suit. 


I would, therefore, allow this appeal and setting aside the 
order of the learned judge, remand the issue for disposal on the 


merits, 


The costs of this appeal will abide and follow the result. 
Muthusamy diyar J :—I concur. zA 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present: :—Mr. J ustice Muthnsami Aiyar. ki 
( Appellant (Petttioner).* ` ‘in 
Sundrammal aa ates „< No. 15 of 1894 and Respdt. 
zi in No. 56 of 1894. 


D. 


E E S Respondent in No. 15 of 
Kullappa Chetti alias Thambianna ) ` 3804 and Appellant ih 


Chetty eee wai KIWA No. 56 of 1894. 
Succession Certificate Act VII of 1889, Ss. 9, a an a of—Appeal— 
Discretion—Memo of objections. 

In proceedings under the Succession Certificate Act (1) there is no appeal against 
an order, directing securily to be given (2) the Appellate court will not interfere 
with the discretion of the court below as to the form of the security ; (3) where a 
widow claims the certificate and also the next reversioner, the court ‘in giving the 
certificate to the widow, is bound to require security from her under S. 9; and even 
if the demand of the security be discretionary, the Appellate court will not interfere 
with the exercise of the discretion ; (4) an application for certificate is not liable to be 
dismissed on the ground of failure to specify all the debts ; (5) there is no provision 
for memorandum of objections in an appeal under the Act; (f) the court is not bound 
to try an intricate question like that of reunion ina summary proceeding under 
the Act. i 


A. À. O. Nos. 15 and 56 of 1894. 5th' December 1894. ` 
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.. 2 Appeals against the orders of the District Court of Salem 
dated 25th August 1893 & 31st March 1894 respectively passed 
‘on Civil Mis. Petition No. 225 of 1898. 

: M. E. Srwvangachariar for appellant. 


C. R. Pattabhirama Aiyar for respondent. 
The court delivered the following 


. JUDGMENT :—One Anga Muthu Chetty, residing in the Dis- 
- vtrict of Salem, died on the 20th February 1898. He left a widow 
” named Sundrammal and a brother named Kullappa alias Thambi- 
-anna Chetty. The former applied fora certificate to collect the 
- debts due to her husband alleging that he had divided from his 
brother. The judge ordered on 25th August 1898 that a certificate 
do issue to the widow on her furnishing security. He also granted 
“her one month’s leave to file an amended schedule. She since 
applied for two months’ time to file a complete schedule. The 
brother then opposed her application on two grounds, viz. (1) that 
Sundrammal had not stated in her application all the debts, and 
_ (2) that he should have had notice of her tendering personal security 
_ as sufficient on the 31st March 1894. The judge overruled both 
objections and held that the widow was entitled to have the certi- 
. ficate for the debts mentioned by her in the schedule on the personal 

| security of one Kristnaswami Chetty. 


On the 4th December 1898 the widow appealed against the 
-judge’s order in No. 15 of 1894 so far as it required her to give 
“security on the 4th May 1894. ‘The Counter Petitioner preferred 
-Appeal No. 56 of 1894, objecting to the order of the judge so far 

as it declared that Sundrammal was not bound to mention all the 
‘debts and that personal security was sufficient. On the 25th April 
1894, the brother filed a memorandum of objections urging that 
_the judge ought to have made an enquiry as to the right to the 
.certificate and granted it to him in preference to the widow. 


As regards O. M. A., 15 of 1894 it cannot be supported for 
several reasons. ` Appellant is a Hindu widow and assuming, as 
alleged by her, that her husband had divided from his brother, the 

latter had an interest as reversioner in the estate of the deceased. 
I observe that the brother claims the certificate in preference to 


t 


38 THE MADRAS LAW JOURNAL REPORTS. ` [VOL Vs. 


her and the judge was bound under S. 9 to direct her to furnish 
security. Even if he only séxercised a discretion in demanding 
security, as heis entitled to do, this Court will not interfere on 
appeal with the exercise of his discretion. It has further heen 
argued that an appeal lies under 8. 19 from an order directing that, 
security be given. Having regard to the language of S. 19, it 
does not appear that an appealis allowed. It suggests an inten- 
tion to allow no appeal except as to the grant of certificate-as was 
held with reference to Act 27 of 1860 in Mon Mohinee Dossee v. 
Kettur Gopal Dey, 24 W. R., 362. As shewn above the appeal 
fails also on the merits and is dismissed with costs. R 


0. M. A. 56 of 1894. 


‘he widow is not bound to mention all the debts in her appli- 
cation. Under S. 10, she is at liberty to have the certificate extended 
to debts not originally mentioned. Nor is the appellant entitled to 
appeal, as to the form of the security taken by the judge in the 
exercise of his discretion. No appeal is allowed by S. 19 against 
the order of the judge except with reference to the grant of the 
certificate. This appeal must also fail and is dismissed with costs, 


Memo. of objections. 


The Act contains no provision for filing a memorandum of 
objections. S. 19 refers only to appeals and there is no provision in 
the Act which extends the provisions of S. 561 C. C. P. As itis 
in the nature of a cross appeal, the probable intention was that 
the respondent should also prefer an appeal. Turning to the 
merits, it is not denied that the brother was divided though it is 
alleged that there was a subsequent reunion. The question whether . 
there was a reunion or not would be too intricate for a sammary | 
enquiry and the grant of certifiicate to Sundrammal is not incon- 
sistent with the principle laid down in Surfoji v. Kamakshiamba, 
I. L. R. 7 M, 452 with reference to Act XXVII of 1860 which is 
adopted by the present Act. Even if there had been a summary 
enquiry, the j udge might have stayed proceedings and declined to ` 
try the issue whether there was reunion in a summary proceeding 
and granted the certificate to, Sundrammal. I dismiss the memo- 
randum of objections also with costs. 
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FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. 
Justice Muthusami Aiyar and Mr. Justice Shephard. 


Pichuvaiyangar en ... Petitioner (1st Deft.)* 

i Ve 
Seshaiyangar oe ... Respondent (PU). 

Civil Procedure Code, S. 406—Appenl—Jurisdiction of Original Court to amend  Ppichuvai- 
decree. yangar 


Where there has been an appeal against the decree of a District Munsif anda Seshaiyangay. 
decree has been passed thereon, the District Munsif has no power to amend his 
decree. 

Petition under S. 622 of the Civil Procedure Code praying 
the High Court to revise the order of the District Munsif of 
Valangiman passed in Civil Miscellaneous Petition, No. 1037 of 
1889, connected with Original Suit No. 187 of 1886. 


This petition came on for hearing on the 15th September 1892, 
when the Court (Muthusame Atyar and Wilkinson, J. J.) made the © 
following order of reference to Full Bench :— 


; ORDER. :—The decision in Sundara v. Subbanna, I. L. R., 9M, 
354 was dissented from in Muhamad Sulaiman Khan v. Muhamad Yar 
Khan, 1. L. R., 11 A, 267, and in Appeal Against Appellate Order, 
No. 26 of 1890, the learned Judges said that if it had been necessary 
to decide the question, they would have referred the matter to the 
Full Court. The final decree ia the present case was the decree 
of the Appellate Court and the only Court, which had jurisdiction 
to amend that decree was the Court of the District Judge. (Ma- 
navikraman v. Unnappan, I.L.R., 15 M, 170, and cases quoted 
there.) 
We therefore refer the following question to the Full Bench :— 
“ Whether the jurisdiction of the District Munsif to amend the 
decree under S. 206 was ousted by the confirmation of his decree 
by the District Court on appeal.” 


This petition then came on for hearing before the Full Bench 
on the 28rd November 1893 whea their Lordships delivered the 
following judgment :— 


k C, R. P. No, 364 of 1891. 28rd November 1893; 14th December 1894, 


40 THE MADRAS LAW JOURNAL REPORTS. ° (von v. 


C. Mahadeva Aiyar for R. Subramania Aiyar for Petitioner. 

K. Rajagopalachariar for R. Shadagopachariar for Respondent. 

Judgment:—We are of opinion that when there has been an 
appeal against the decree of the District Munsif and a degree has 
been passed thereon, the District Munsit has no longer.any power . 
to amend his decree. 

We therefore answer the question in the affirmative. | 

[This petition again came on for final hearing before Muthu- 
samt Aiyar and Shephard, J. J., who, following the ruling of the 


Full Bench, dismissed the petition for amendment, cancelled the 


Mahomed 
Kabeloola 
Sahib 


Ve 
Mahomed 
Naseerndeen 
Sahib. 


amendment made with reference to it, and directed the petitioner 
to be entitled to his costs. | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. ; 


Mahomed Kabeloola Sahib .. Appellant (Plaintif).* 
Mahomed Naseerudeen Sahih ... Respondent (Defendant). 


Mahomedan law—Wakt—Endowment for upkeep of tomb and ceremonies connected 
therewith. 


An endowment for the purpose of keeping up a tomb, not being the tomb of a 
saint and for the performance of ceremonies_iu connection therewith, is not a 
valid wakf under the Mahomedan law. 


Appeal from the decree of the High Court of Judicature in 
the exercise of its ordinary original civil jurisdiction in Civil Suit, 
No. 199 of 1892.- 

H. G Wedderburn instructed by R. i ja for the 
appellant. 

Sundram and Kumarasami for the respondent, 

JUDGMENT :~-The plaintiff is the sole heir of the late Ghousee 
Begum Sahiba, widow of the late Prince Jomdoth-ud-Dowlah 
Bahadur This lady died on 4th June 1892, and by an instrument ` 
dated 20th December 1886, she endowed certain moveable and im- 
moveable properties for the upkeep of her husband’s tomb and for 
ceremonies connected therewith including ceremonies to be per- 
formed for herself after her death. The sole question argued in 
this appeal is whether an endowment for such a purpose is a valid 
wakf under Mahomedan law. Other pleas have been abandoned. | 

FOSA. No. 17 of 1894, 23rd November 1894, 


PARTS I & 11.) THE MADRAS LAW. JOURNAL REPORTS. 41 


The objects of the endowment as stated in the deed are “ for 
the daily, monthly and annual expenses of the aforesaid Mansoleum, 
such as lighting, frankincense, flowers, and the salaries of Hafigees 
(repeaters of the koran) and Daroodies (readers of benediction, 
&c.), as well as for the annual Fatheha (prayers for the dead) cere- 
monies of the deceased (may he be in paradise); and after my 
death for my annual Fatheha ceremony.” 


The learned judge held that none of the above practices were 
illegal under Mahomedan law. He pointed out that though there 
were texts disapproving of such practices there was a distinction 
between things sinful and things merely disapproved ;—that as a 
matter of fact such practices were not uncommon either in India 
or in other Mahomedan countries, and that at Medina itself the 
Prophet’s grave was lighted up with a thousand lights and scented- 
wood burnt. On these grounds he held that though there were 
moral precepts against such practices they had at the present time 
become sanctioned by long use and custom. To the objection that 
the endowment was not for any charitable object he pointed out 
that as a matter of fact alms were given #0 the poor, and there 
was an inn for travellers, dc. 


We may at once say we do not think the fact that the Muttu- 
valli has dispensed certain charity in connection with this tomb 
can at all affect the case. The object of the trust must be judged 
from the terms of the instrument, and there is not a word in Ex- 
hibit A to indicate any charitable purpose, or purpose for the 
benefit of mankind. The objects indicated are of a religious cha- 
racter. See Pathukutti v. Avathalakutii, I. L. R., 13 M., 66 and 
Fatmabibi v. The Advocate General of Bombay, I. L. R, 6 B, 42. 


Admitting that the practices referred to by the learned judge 
are not uncommon, and may have become to a certain extent sanc- 
tioned by usage, we must point out that the evidence on record fails 
to show that the expenses for such observances either at Medina 
or elsewhere come from endowments of the nature of wakf. There 
is nothing to show that the expenses are not paid for by the 
contributions of the faithful or by the voluntary offerings of the 
families of those who desire to commemorate their deceased ances- 
tors. 

-It is urged by the learned counsel that the object of this 
endowment though in a sense religious is not for the advancement 
6 
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-of religion, and that unless it is intended to benefit mankind by the, 
advancement of religion it is uot a valid wakf. Itis pointed out 
' that McNaghten, Chapter X., defines an endowment asthe appro-. 
priation of property to the service of God when the right of the. 
appropriator becomes divested and the profits of the property so 
appropriated are devoted to the benefit of mankind, and in the: 
appendix to that work we are referred to two decisions—the first 
of the Bengal Sudr Adawlat of 6th December 1798 in which it was 
held that wakf implies the relinquishing the proprietary right in 
any article of property and consecrating it to the service of God. 
that it may be of benefit to man (15. D. A. Beng. Rep., 17) ; 
Mahomed Sadik v. Mahomed Ali the other a decision of 17th 
February 1857 (Vol. I., Sel. Rep., p. 17, S. D. A.) in which it was: 


held that inasmuch as wakf implied consecration for the above pur- _ 


pose, the provisions for réading the Koran at and lighting the tomb, 
of a testator did not create a valid wakf (McNaghten, App. 556). 


In Baillie’s Mahomedan law, Chapter IIL., regarding the pro- 
per objects of appropriation we find (page 576, 2nd Edition) that 
the appropriation of an estate for those who may read at a tomb is: 
not regarded as valid. 


‘A great many cases (Abdul Ganne Kasam v. Hussen Miya 
Rahimtula, 10 B., H.C. R., 7, Fatmabibi v. The Advocate General of: 
Bombay, I. L. R.;6 B., 42, Limji Nowroji Banji v. Bapuji Ruttanji: 
Inmbuwalla, I. L. R., 11 B., 441, Nizamudin Gulam v. Abdul Gafur, 
I. L. R., 13 B., 264, Abdul Gafur v. Nizamudin, I. L. R., 17 B., 1, 
Mahomed Hamidulla v. Lotful Hug, I. L. R., 6 C., 744, Luchmiput: 
Singh v. Amir Alum, I. L. R., 9C., 176, Mahomed Ahsanulla 
Chowdhry v. Amarchand Kundu, I.L. R., 17 O., 498, Bikani Mia v. 


Shuk Lal Poddar, 1. L. R., 20 C., 116) were quoted to show the. 
nature of wakf; —but none of them bears directly upon the present - 
point. They goto show the nature and requisites of a valid wakf,. 


and that whatever be the interposed interests the appropriation must: | 


be for an ultimate ‘charitable trust which will not fail. The ques- 


~ 


tion here 1s WARD the ultimate object is for a charitable purpose" 


at all. 


In Luckmiput Singh v. Amir Alum, I. L. R., 9C., 176, the deed 
directed that the manager should in the first ae pay certain debts 4 


and afterwards apply the pi oper r for the expenses of the Musjid_ 
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and the tomb of the holy personages of the settlor’s family, the 
servants of a certain Asthana, and for performing urs and fatheha 
at the tomb, as well as for the maintenance of the settlor’s grand- 
sons and their male issue. The Subordinate Judge (a Mahomedan 
gentleman) held that the endowment was valid,—but the only ques- 
tion raised in appeal was whether the provisions for the payment 
of debts and maintenance invalidated the wakf. The questiou now 
in issue was not discussed. 


Similarly no question appears to have arisen regarding the 
validity of a similar endowment in the case reported in Debross 
Banoo Begum v. Nawab Syud Ashgur Ally Khan, 15 B. L. R., 167, 
—but in that case the fathehas to be performed were those of 
Mahomed and the twelve Imams, and the expenses of the first ten 
days of the Mohurrum, &. The ceremonies there to be performed 
were at the tomb of the saints and not at the settlor’s own tomb. 
In"that case the decision in Syed Khodabundha Khan v. Musst 
Comutal Fatima, S. D. A., 1857, pt. I., p. 235 that a provision for 
the lighting of the testator’s own tomb and readiug of the Koran 
was invalid, was referred to. 

It was urged that in the coustruction of a deod of wakf the 
words “ charitable” and “ religious” must be taken in the sense in 
which they are understood in Mahomedan law, and we were referred 
to the judgment of Mr. Justice Amir Ah in Meer Mahomed Israil 
Khan v. Sashti Churn Ghose, L. L. R., 190,412. In that case, 
however, the question was whether a provision for the settlor’s 
children and kindred was a charitable and religious act, and the 
learned judge held that according to the Mahomedan law it was, 


The result therefore of an investigation of the authorities seem 
to be that endowments surely for purposes like the present seem to 
be against the principles of Mahomedan law, and thatin such cases 
when wakfnamahs for such purposes have been upheld the dedica- 
tion has had relation to the tombs of saints only and has been 
intermixed with charitable purposes either for the poor or for the 
settlor’s own kindred. 

In the absence of any express authority showing that a dedica- 
tion for ceremonies at a private tomb, and for that purpose only is 
valid under Mahomedan law, we do not think we ought to uphold 
the deed. It creates a perpetuity of the most useless description 
which would certainly be invalid under English law. The obser- 
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vance of these ceremonies may be considered by the Mahomedans as 
24 pious duty, but it is certainly not one which seems to fall within 

any definition of a charitable duty or use. These observances can 
lead to no public advantage, even if they can solace the family of 
the lady herself. The case bears a close analogy to one in which a 

Roman Catholic has devised property’ for masses for the dead, 

which has been held to be invalid in India on grounds of public 

policy irrespective of any territorial law; The Most Reverend Joseph 

Colgan v. Administrator-General of Madras, I. L. R., 15 M., 424 at 

p. 446. A similar bequest in a Chinese will has also been held to 

be invalid in an appeal to the Privy Council from the Supreme Court 

of the Straits Settlements, L. R., 6 Privy Council Appeals, 381. 


Had it been shown that such perpetuities were recognized as 
valid under Mahomedan law we should have felt constrained to 
uphold the deed,—but in the absence of such proof we think the 
general rule of public policy should prevail. 

We must reverse the decree of the: learned judge and direct 
that a decree be passed in plaintiff’s favor as prayed. As the point 
is a new one we shall make no order as to costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Shephard. | ; 
Bedathakota Parvatibayamma ... Appellant (Defendant).* 

v. 


Bedathakota Ramakrishna Row, minor, 
by his natural father and next friend > Respondent (Plaintif). 
Sukuru Achuta Row. si a 


Parvatiba. Hindu Law—Adoptlon—Invulidity of—Estoppel. 
yamma 

ari Where an adoption by a widow is invalid on the ground of absence of authority 
aa from the husband she is not stopped from denying its validity, merely because, she 


made her representation that she had authority and received the boy in adoption 
and treated him as adopted son for some years and performed his Upanynam in her 
husband’s family, unless the boy by lapse of time or otherwise became disentitled 
to resume his rights in the natural family. 

Appeal against the decree of the District Court of Vizagapa- 
tam in Pauper Original Suit No. 11 of 1892. 


A. S. No. 71 of 1894. 26th October 1894. 
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T. P. Kothandarama Aiyar for appellant. 


K. Naraina Rao and C. Ramachandra Rao Saheb for res- 
pondent. 


The Court delivered oie following 


JUDGMENTS: MA J.—The plaintiff claims as the 
adopted son of the late Seetharamiah. This title he fails to make. 
good because he has not proved that the widow by whom the'adop- 
tion was made acted under ‘authority from her husband. There is 
admittedly no evidence of such authority having been given, and 
the circumstances are not such as to raise any presumption in the 
plaintiff’s favour. This being so, the plaintif charges that the 
defendant is estopped from denying his adoption and on the 
strength of that estoppel claims to recover the property to which 
as adopted son he would be entitled. 


At first sight it certainly would seem somewhat anomalous to 
hold that an adoption, invalid according to Hindu Law, may- 
nevertheless become effectual so as to confer on the person con- 
cerned the right in the family of a stranger which he could only 
acquire by a valid adoption. No doubt under certain circumstances 
the law may raise a presumption in faveur of the validity of an 
adoption as it may in questions-of marriage or legitimacy. But, 
the principle contended for goes further than this and is one which 
I conceive could never be extended to marriage. Nevertheless in 
the case of adoption the principle has been admitted, and the 
question we have to consider is within- what limits it can properly 
be applied. In Gopalayyan v. Ragupatiayyan, 7 M, H. C. R., 250 
the defendant claimed as the adopted son of the plaintiffs brother. 
It was found that the adoption although true in fact was invalid in 
point of law ; but having regard to the allegation that the conduct 
of the plaintiff’s family had “debarred them in consequence of 
their acting as if the law allowed the adoption and the changed 
situation induced, from now taking the benefit of the ordinary rule 
of law,” the High Oourt directed the following issue to be tried : 
“ Has the conduct of the plaintiff and that of the members of his 
family been such as to render it now inequitable for him to set up 
as against the present defendant: the rule of law upon which he 


now insists 7?” 
cs 
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‘Subsequently in dealing with the finding on this issue which 
was in the defendant’s favour, the court observed: “The situatidn- 
is the result of the conduct of the whole family of plaintiff continu- 
ed through a long course of years, and we think that we cannot 
properly decree for the plaintiff upon the footing that the defendant 
1s wholly unentitled to any part of the family property. On the: 
contrary we are of opinion that although the adoption was invalid 
and inadequate of itself to create communion, that communion has 
been created by the course of conduct of the plaintiff and his family; 
coupled with the defendant’s changed situation which has resulted.” 


This case was cited in a recent case before the Judicial Com- 
mittee, and although it was not considered that any question of 
estoppel arose in the case, stress was laid upon considerations 
similar to those mentioned in the Madras case: “It is no slight 
matter for a boy to be passed from one family into another. Even 
in lingland such a thing cannot be done without a serious effect, 
for good or ill, on the boy’s welfare. In India the ties of family ` 
life are far stricter, and if a boy has been transplanted from his 
own famlly into another by a de facto adoption, and then the adop- 
tion turns out to be invalid in law, and he is rejected out of his 
adopted family his relations to his natural family must be seriously, 
disturbed. Whether his previously existing legal status would be. 
‘taken away is a point not calling for any opinion. Assuming that 
the plaintiff could return after an absence of five years, and so. 
resume his legal position, it is impossible that his personal position “ 
should be the same as if the tie to his family had never been 
broken.” Several other cases were cited to show that the principle 
of estoppel may be applied to claims founded on alleged adoption, 
Sadashiv Moreshvar Ghate v. Hari Moreshvar Ghate, 11 B, H. C. R., 
190; Ravji Vinayakrav Jagganath Shankarseti v. Lakshimabai, 
I. L. R., 11 B, Gopalayyan v. Ragupatiayyan, 7 M, H. ©. R , 250; 
Kannammal v. Virasamy I. L. R., 15 M, 487. In the case reported 
in Sadashiv Moreshvar Ghate v. Hari Moreshvar Ghate 11 B, 
H. C. R., 361 the plaintiff whose adoption was questioned had been. 
brought up and married by his adoptive mother, and although the.. 
period during which his adoption had been recognized had not been 
long, it had exceeded six years, and therefore it was no longer 
open to the persons who would have taken in default of adoption to | 
challenge it. The judgment in Kannammal v. Virasamy I. L. R., 
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15, M, 987 drasa on the authority of these cases. There too the 
adoptee had been married in the family in which he had been 
affiliated. 

From these cases it appears that estoppel like limitation may, 
for purposes not ofa . religious character, raise an adoption ab initio 
invalid to the level of a valid adoption. The members of the family 
by which the adoption is recognized or by whom it is not ques- 
tioned within the six years from their learning of it which are 
allowed by the law of limitation—cannot deny to the adoptee the 
property-rights in the family which a legal adoption would have 
given him. (See Jagadamba Chowdhrani v. Dakhine Mohun, 
L. R., 13 I. A., 84). If the claim is rested simply on estoppel as 
it was in Gopalayyan v. Ragupatiayyan, 7 M,-H. C. R., 250 I think 
the true limits within which the doctrine is to be gama are those 
stated i in that judgment. The claimant has to show that bya 
course of conduct long continued on the part of the family which 
has purported to affiliate him, his situation in his original family 
has been altered so thatit would be impossible to restore him to it. 

Now in the present case there is no question of limitation. ” At 
the date when the suit was filed, it was not too late for the defend- 
ants family to challenge the alleged adoption, for the six years had 
not elapsed, and on the other hand as the plaintiff was, as he still 
is, a minor, he had not by force of the law of limitation lost his 
rights’in his original family. The material facts proved are these :— 
In 1875 the defendant’s husband died at the age of 12, leaving his 
widow aged 10; in 1884 a Kararnamah was drawn up between the 
widow. and the plaintiff’s father which is said to have been execut- _ 
ed by the widow; in 1887 the adoption of the plaintiff by the 
widow took place and immediately afterwards the ‘ceremony of 
Upanayanam was performed. The suit was instituted in 1892 the 
widow having meanwhile repudiated the adoption and refused 
to maintain the plaintiff. The plaintiff rests the claim by estop- 
pel chiefly on the representation of authority from her husband 
contained in the Kararnama executed by the defendant. On the 
faith of that representation it is said that he was given by his 
father in adoption to the defendant and her deceased husband. 
It might be“objected that there is no evidence of the circumstances 
‘under which the Karar was executed or of any explanation of it 
having been afforded to the defendant. She was only nineteen at tho 


AI 
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time. There is also an entire absence of evidence to prove that the 
plaintiff's father in 1887 really acted on the faith of the statement 
made three years before. No doubt, assuming that the assertion 
of authority was really made by the defendant, there was a positive 
statement which might under ordinary circumstances have put the 
plaintiff’s father off inquiry, and it might be assumed that he had 
acted uponit. But here the circumstances were peculiar. The 
statement was notin itself a probable one having regard to the 
ages of the husband and wife at the time when the authority was 
supposed to have been given. No reasonable parent would have 
taken serious action upon sucha statement standing by itself and ` 
uncorroborated. The plaintiff’s father had access to other means 
of ascertaining the truth. He was not called as a witness and there 
is absolutely no positive evidence to prove that when he gave his 
son in adoption in 1887 he hadin hiz mind the statement made in 
1884 or had ever believed that it was true. Under these circum- 
stances, we think the plaintiff had failed in establishing this part 
of his case. E 


Then it is said that Upanayanam was performed in the adop- 
tive family and that the plaintiff was therefore debarred from 
returning to his natural family, the suggestion being that the per- 
formance of Upanayanam irrevocably fixes the subject of it in the 
family in which it takes place. That this however is not the correct 
view pointed out in Viraragava v. Ramalinga, I. L. R., 9 M 148. 
It is by gift and acceptance of the boy and not by Upanayanam 
that filiation is constituted. So from the Text of Prajapati cited 
in that case (p. 162) it appears that an adoption made after 
Upanayanam, although inferior, is not invalid. The evidence 
does not show whether or not the defendant’s husband and the 
plaintiff’s father belonged to the same gotra. However that may be, 
I do not think that the mere preformance’of Upanayanam altered 
the position of the plaintiff or prevented his restoration to his 
original family. It was not proved that the plaintiff had been mar- 
ried by the defendant as was the case in Kannammal v. Virasamy, 
I. L. R., 15 M, 487. No attempt was made to show that recog- 
nition of the plaintiff as an adopted son was accorded generally by 
the members of the defendant’s family ; and accordingly the plain- 
tiffs pleader seeing that the estoppel could not bind third persons 
not claiming under the widow, was forced to contend that as against 
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her only the plaintifi’s title should be allowed to prevail. The 
contention is manifestly untenable. ‘lhe widow represents the 
inheritance and as such is entitled to possession. She can only bo 
displaced on proof of the plaintiff’s affiliation into the family. The 
affiliation must be good against the whole family or not at all. It 
is impossible to hold that a*Hindu widow may, by a false assertion 
of authority from her husband constitute a stranger a member of 
the family and invest him with all the rights of a son during her 
life-time. 


Applying the principle laid down in Gopalayyan v. Ragupa- 
tiayyan 7 M. H. C. R., 250, I-am of opinion that the plaintiff has 
failed to prove his claims to be considered the adopted son of the 
defendant. The decree of the District Judge must therefore be 
reversed. The appellant is entitled to her costs throughout. 


The respondent must pay the fees due to Government. 


Muthusami Aiyar J :—The substantial question for determina- 
tion in this appeal is whether there are any, and if so, what 
limitations subject to which the doctrine of estoppel has to be 
applied in the case of invalid adoptions. In the case before us, 
the Judge finds that the defendant agreed to adopt the minor 
plaintiff in February 1884 ; that she formally adopted him in April 
1887 and had his Upanayanam performed in the adoptive family 
on the next day. He further finds that from that day forward she 
administered her husband’s property as the minor’s guardian for a 
period of about eightecn months. The Judge has also found that 
the defendant had no authority to adopt from her husband and 
that there is not a particle of evidence in proof of such authority. 
It is true that there is a recital in the agreement (A) executed by 
the defendant to the minor’s natural father in 1884 that her hus- 
band had given her permission to adopt but in the absence of any 
evidence the recital must be taken to be untrue. 


That it is so is rendered probable by the fact that her deceased 
husband Sitaramiah was twelve years of age when he died, the 
defendant herself being about ten years old. If any authority had 
been given it must have been given in the presence of elderly rela- 
tions aud under the circumstances it would have been reduced to 


fi 


>, 
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writing. . The adoption being thus invalid as one made‘by a child- 
less Hinda widow without authority, the J udge proceeded to.con= 
sider the further question whether, by reason of the representation 
in Exhibit A that she had such authority, she was estopped from 
pleading’ that the adoption is invalid and resisting his claim to: 
recover her husband’s property. On fhis point the Judge was of 
opinion.that she took an active part in making the adoption and 
was therefore estopped ; and in support of this decision relied on 
the cases reported in Kannammal v. Virasamy, I. L., R., 15 M, 487 
and in Ravji Vinayakrar Jagganath Shankarsett v. Lakshmibai, 


I. Li R., 11 B. 381. 


In this opinion, however, Iam unable to concur. The doc- 
trine of estoppel is but a graft, somewhat incongruous though equit- 
able, on the law of the adoption to be applied in cases in which by 
the inyalid adoption the status of the adopted boy is so irrevocably 
altered as to render it impossible for him to resume his original 
position in his'natural family. In Bawani Sankara Pandit v. Amba- 
bay Ammal (I. M. H. C. R.,363) it was held that the natural rights 
of a person adopted remain unaffected when the adoption is invalid, 
I am therefore of opinion that so long as the adopted boy -is ‘in“a 
' position to resume those natural rights his status cannot be treated 
as not irrevocably altered to his prejudice by the ‘invalid adoption, 
His ordinary remedy would then be to resume those natural rights 
and he is not at liberty to invoke the aid of the doctrine of estop- 
. pel unless he could show that it was impossible for him so to resume. 
Otherwise, the Hindu Law as to invalid adoption would be practi- 
cally repealed. In every case of adoption the adopter must more 
or less take an active part and to say that because he took an active 
part he must not disaffirm his act though it-is clearly invalid under 
Hindu Law is tantamount to repealing it as to the requisites of a 
valid adoption, The foundation for the equity of applying the 
doctrine of changed position appears to me to consist in the view 
that itis not possible for him to resume his status in the natural 
family either by the’ operation of the law of limitation or by some 
other cause.’ In Gopalayyan v. Ragupatiayyan (TM. H. O. R., 250) 
where the doctrine of estoppel was applied, the adoption had been 
recognised for more than fifty years. The learned Judges observed 
that even a long course of acquiescence by all the members of the 
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family in the validity of the sonship asserted, would be hardly 
enough if, through the influence of that course of representation 
by conduct, the defendant had not altered his situation so that it 
would be impossible to restore him to that original situation. The 
learned Judges proceed further to observe that the course of con- 
duct of the plaintiff and hts family coupled with the defendant’s 
changed situation created that communion which adoption, was in- 
tended to create and which by reason of its invalidity was inadequate 
of itself to create. ‘The Judges considered that the application of 
the doctrine of estoppel even in a case like that was an extreme 
application of the doctrine of changed situation, Though in Kan- 
nammal v. Virasamy (I. L. R., 15 M. 487) the exact period during 
which the invalid adoption was recognised does not appear, yet 
there isreason to think that it was recognised for a long time. 
Moreover, it appears that the widow not only brought up the adop- 
ted son, but also allowed him for years to perform the funeral cere- 
mony of her husband and married him toa girl of her choice. 
-Here a long period of acquiescence and the marriage of the boy 
were properly considered to have irrevocably altered the status of 
the boy to his prejudice. In Ravji Vinayakrav Jagyannath Shan- 
karsett v. Lakshmibai (L. L. R., 11 B 381) which is referred to in 
Kannammal v. Virasamy I. L. R., 15 M there was a long course of 
acquiescence in the invalid adoption so as to render it impossible 
to restore the adopted boy to his original situation. Mere active 
participation in the adoption is not of itself enough—uuless it has 
the effect of altering his situation so as to be impossible to restore 
him to his original situation. 


In the case before us the adoption took place in 1887 and was 
recognized but for eighteen months. It is therefore clear that 
there was no sufficiently long course of acquiescence as in the 
cases in which the doctrine of estoppel was applied: Nor was 
there any other cause which might be accepted as altering the 
boy’s position to his prejudice. Though the Upanayanam was 
performed in the adoptive family, the ceremony is inefficacious be- 
cause of the invalidity of the adoption and there is no objection to 
its being repeated in the natural family as is generally done when 
the ceremony first performed had some essential defect which 
rendered it inefficacious, As to the contention that Upanayanam 


Che (Madras ‘daw Sauria Reports. 


IN THE HIGH COURT OF JUDICATURE AT a ai 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Shephard. 


Aplts. in No. 126 (Defts. 2 to 
10 and 12.)* 


; | ' Aplts. in No. 127 (Defts. 13 
i] Rami Reddy and others... to 22 and 24 to 27). 


Ponaka Malla Reddy, and others... 


v. 
Katam Reddy Seshadri Reddy... Respdt. in both cases (PIf.) 


Infant—Acts of guardian and mother—Civil Procedure Code, Act XIV of 1882, S, 44 
—Multifariousness—Practice—Onus Probandi. 


An infant on attaining age sued to set aside certain alienations made by 
hia mother and guardian during his minority and songht to recover the properties 
alienated from the defendants. He also asked -for further relief against one 
of the defendants, in respect of certain monies alleged to have come into his 
hands. No objection was taken by the defendants on the score of misjoinder 
of causes of action, under S., 44. 

Held, that all transactions entereA into by the guardian in the interest of the 
minor were binding on him and, that, in a suit to set aside such transactions, the 
burden of proving that they were not so binding lay on the minor, and that the 
claim with respect to the monies was bad under S. 44 and ought to be diemissed, 
though no objection had been taken in the first court and though a fresh suit on the 
claim might be barred. 


Appeals against the decree of tha District Court of Nellore 
in Original Suit No. 3 of 1891. 


CO. BÈ. Patiabhirama Aiyar for appellants. 
M. O. Parthasarthy Avyangar for respondent. 
The court delivered the following 


‘JUDGMENT:—by the plaint the plaintiff sought to avoid 
certain alienations of his property made by his mother and guardian 





* Appeal Nos. 126 and 127 of 1893. 26th September 1894, 


Malla ames 


Seshadri 
Reddy. 
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during his infancy and claimed to recover such property from the 
purchasers. It was averred that the first alienation, namely a 
mortgage of the property, was a sham transaction, the debt sup- 
posed to be secured by it having no existence, and that the subse- 
quent sales were unjustifiable. The plaint also contained state- 
ments indicating that the plaintiff had dither complaints against the 
defendant No. 2 with reference to certain monies alleged to have 
come into his hands. Although on the face of the plaint it was 
patent that these complaints contained in the 18th paragraph of the 
plaint constituted a cause of action wholly distinct from that ‘aris- 
ing with regard to the alienations, no objection was taken on be- 
half of defendants and the District Judge allowed the matter to 
pass unnoticed. If ever there was a case iu which the wholesome 
rule laid down in S. 44 of the Civil Procedure Code should have 
been obeyed, this case was one, for the consequence of the neglect 
of the rule has been thata nnmber of persons claiming under the 
alienations impeached by the plaintiff have been brought into Court 
to hear charges against a co-defendant in which they have no kind 
of interest. The irregularities in the conduct of the case do not cease 
here. Issues were adjusted, specific issues relating to the mortgage 
and the sales and a general issue which is said to relate to the 
matters charged in the 18th paragraph of the plaint. At the trial, 
for some reason which is not explained, the defendants were made 
to begin, notwithstanding that the burden of proof clearly lay on 
the plaintiff. Evidence was advanced in proof of the mortgage . 
and the issue touching it was found in the defendants’ favor. As 
regards the subsequent sales, the Judge found that the plaintiff’s 
guardian was under no necessity to alienate the property and that 
therefore the sales were invalid against him. If the plaint had 
been restricted to an impeachment of the alienations made by the 
guardian, the result of these findings would have been a dismissal ` 
of the suit against the mortagee and a decree for the plaintiff against 
the purchasers. 


Objections have been taken to the decree by the plaintiff and 
the mortgagee, and several of the purchasers, defendants, have 
appealed. 


As regards the mortgage there is no doubt that the finding is 
correct. There is ample evidence to support it and we see no 
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reason for differing from the Judge’s conclusion. It is admitted 
that creditors pressed for payment of debts and that several suits 
were instituted and the provision made for payment out of income 
was a beneficial one. It was suggested that the mortgage was not 
binding on the plaintiff, because the father’s debts were barred by 
limitation even at the aaté of the acknowledgment made by him., 


This is a point which was not taken inthe Court below, and 
unless it was apparent on the evidence that the mortgage was 
iven for a barred debt, we should not be inclined to give any 
weight to the objection. ‘The accounts to which our attention was 
called appear to show that there were mutual dealings between the 
plaintiff’s father and his creditors. We are not satisfied that the 
debts were barred and therefore need not consider the question 
which was raised on the supposition that they were barred. 


As regards the finding on the 83rd issue relating to the sales, 
we are unable to agree with it. ‘The position of things in October 
1878 when the sales B, C, D, E, took place was this. The mort- 
gagee who had been in the possession of the whole property com- 
prised in the mortgage was unwilling to retain possession any 
longer and he was not bound to do so under the instrument of 
mortgage. He was desirous of giving up possession on payment 
of partof the mortgage money. To effect this payment the sales 
took place. It is not said that fair prices were not obtained, nor is it 
proved that the plaintiffs guardian had at the time other funds 
out of which she could have made the payment. There is no reason 
whatever to suppose that the transaction was not a fair and reason- 
able one entered into the interest of the minor. Allowance being 
made for the rents and profits received by the mortgagee before 
the sales took place, it is clear that a large balance still remained 
due on the mortgage. The judge observes that it was the original 


understanding that the mortgagee “should hold possession and 
have the debt discharged by the usufruct of the lands and also by 
the collection of the outstanding debts due to the father’s estate.” 


144 


There is no indication of such understanding in the mortgage 
instrument, nor does there appear to be any evidence in proof 
of it. The instrument of mortgage reserves a right to the 
mortgagee to insist on payment of the debt at his option. The 
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judge reflects unfavourably on the explanation given by the defend- 
ant No. 2 of his unwillingness to retain possession of the mortgage 
lands. The explanation appears to us perfectly reasonable and 
it is supported by evidence. There is also evidence with regard 
to all the sales in which the appellants are interested that the 
proceeds were credited to the mortgage debt. 


T> conclusion at which we arrive is that the judge’s finding - 
as regards the sales B, C, D, E, and J is against the weight of 
evidence. The consequence of the finding on the 83rd issue is that 
the decree so far as it relates to the appellants and concerns the 
sales under which they claim and the mesne profits of the lands 
sold must be reversed. To that extent clearly the suit must be 
dismissed. This being so, and the decree so far as it concerns the 
mortgage being confirmed, there remain the clainis mentioned 11 
the 18th paragraph of the plaint and the 6th issue to be con- 
sidered. : 


The decree deals with these claims and also with the accounts 
of the parties on the footing of the mortgage. Regardless of the fact 
that the relation in which the parties stood to each other as-mort- 
gagor and mortgagee was a distinct relation from that occasioned 
by the conduct of defendant No. 2 with reference to the estate.of 
the plaintiff’s father, the judge has dealt with the parties as if there 
was only one account to be adjusted and has credited to the mort- 
gage account sums alleged to be owing by the defendant No. 2 in 
his capacity of administrator or manager of the father’s estate. 


It is not alleged that there was any agreement justifying the 
confusion of the two accounts. It is urged in the plaintiff’s behalf 
that, although the procedure adopted was irregular, ‘objection was 
not taken by the defendants at the proper time and that the plain- 
tiff may find himself barred by limitation, if he is remitted to 

‘another suit. | 


As regards the mortgage, we observe that the plaintiff never 
asked that an account should be taken—he asked for the cancel- 
lation of the mortgage-deed. In the suit as framed, it was impossible 
that he should ask even in the alternative for an account to be 
taken. When once it was found that the mortgage was a ` genuine 
and operative security the plaintiff was entitled to no relief in this. 
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suit in respect of the mortgage. Such part of the decree as touches 
the mortgage must therefore be reversed. We have considered 
the possibility of remanding the suit for a proper account to be 
taken of moneys that have come into the defendant’s hands other- 
wise than as mortgagee. The claim for such an account is one 

- which, as already observed} ought never to have been allowed in 
conjunction with a claim for the caucelment of alienationgfad the 
recovery of immoveable property. It is said on the appellants’ 1 
behalf that the plaint contains no sufficient allegation with regard | 
to these matters and that the first issue did not give him adequate 
notice of the point-intended-to be raised. These objections are not 
without weight. We see nothing in the circumstances of the case 
to entitle the plaintiff to any indulgence or to justify a departure 
“from the clear rule laid down by S. 44. The principal object of 
the suit was clearly to obtain the cancelment of the alienations. 
Now that the plaintiff has failed in that object, we cannot allow 
him in this suit to prosecute his other claims agaiust the de- 
fendant No. 2. 


a 


The result is that the decree as against the appellants will be 
reversed and the suit will as against them stand dismissed. 


The appellants are entiled to their costs throughout. 
Both appeals are allowed with costs. 


The memorandum of objections is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Best. 
Gulam Mohideen Rowther a ... Petitioner (Defendant) .* 


Haruthammal ve od `ae Respondent (Plaintif). 
Village Munsif's Act 1 of 1889, S. 13, CL. 3—Suit for house-rent. ga 
uli 


A village Munsif has jurisdiction to take cognizance of a suit for house-rent due Mohi¢ 

i v. 

on a contract. Haruthe 
Petition, under S. 622 of the Civil Procedure Code, praying the 
High Court to revise the order of the District Munsif’s Court of 


Valangiman dated 10th January 1894 passed in M. P. No. 577 1898. 


ee agamamu maa an 





# C R. P. No, 48 of 1894. 18th Jan. 1895. 


yinakumen 
v 


dureswara, 
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The plaintiff sued in the village Munsif’s Court to recover 
Rs. 20 from the defendant, the same being the balance of house- 
rent due to him from the defendant on an oral contract. The 
village Munsif dismissed the suit. On appeal the District Munsif 
of Valangiman reversed the village Munsii’s order and gave a 
decree to the plaintiff, The defendant filed a petition under S. 622 
to the Nigh Court, | 
K. S. Sambasiva Aiyar for petitioner. 
MM. Krishnamachariar for respondent. 
‘The court delivered the following 


JUDGMENT :—It is objected that the suit was not cognizable 
by the village Munsif as the claim is for rent of a house and there- 
fore excluded by clause 8 of S. 13 of the Village Munsif’s Act. The 
question is whether the phrase “ rent for land” in the clause referred 
to includes house-rent as contended by petitioner. A grant of 
land, no doubt, includes a house standing on it. But I do not think 
the word “land” as used in the Act can be intended to include 
houses. As appears from Wharton’s Law Lexicon p. 418 it requir- 
ed special legislation in England to include houses in the word 
‘land’ as used in Acts of Parliament. The word is not defined in 
the Village Munsif’s Act or in the General Clauses Act. 


Lam unable to say that the suit was beyond the Jarisdiction of 
the village Munsif. | 


This petition is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J.-H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 


Naymakamen Bhattar and-another .. Appellants (Pips). 2 & 3*° , 
v 


Madureswarsa Bhattar and others Respdts. (Defts). 2—7. 


„Suit in wrong court—Abandonment of part of claim—Subsequent suit in same 
Court—Limitation Act XV of 1877, S. 14. 
A plaintiff who brings his suit. in time in a court which from want of jurisdic- 
tion dismisses it, afterwards abandons part of his claim and institutes another suit 
in the same court based on the same cause of action—the suit being barred in the 
meantime—is not entitled to the benefit of S. 14 of the Limitation Act. f 


“S.A. No. 1305 of 1894, 17th January 1895. 
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Second Appoal against the decree of the Subordinate Judge’s 
Court of Madura (west) in Appeal Suit No. 80 of 1891, contirm- 
ing the decree of the court of the District Munsif of Tirumangalam 
in Original Suit No. 188 of 1888. 


The plaintiffs’ suit (Original Suit No. 84 of 1882) in the District 
Munsif’s Court of Tirumangalam for certain offices in femple 
and their emoluments was finally disposed of in 1887 by the | 
High Court who ordered the plaint to be returned for presentation 
to the proper court. 


The plaintiffs instead of filing the suit in the sub-court which 
had jurisdiction over it, abandoned part of their claim so as to 
bring their case within the jurisdiction of the Munsif’s Court and 
instituted a fresh suit in the same Munsif’s Court in March 1888. 
In their first suit-they had stated their cause of action to have arisen 
in 1880. The District Munsif and in'appeal che Sub-Judge held that 
there was no evidence that the plaintiffs had any enjoyment prior 
to the suit and the suit was consequently barred either under 
Art 120 or 124 of Sch. II of the Limitation Act. 


The plaintiffs then preferred a Second Appeal to the High 
Court. | ; 


P, R. Sundara Aiyar for appellants. 
V. Krishnaswami Atyar for respondents., 
“The court delivered the following 


JUDGMENT :—We agree with the Subordinate J udge that 
. the plaintiffs are not entitled to the benefit of S. 14 of the Limita- 
tion Act. The first plaint was returned, as the suit as framed was 
beyond the jurisdiction of the District Munsif’s Court. They 
have now abandoned part of their claim and sued again in the 
same court. They might have done this at first. See Bikutte v. 
Kalendan, I. L. R., 14 M, 267 and, Thirthasami v. Seshagiri Pai, 
I. L. R., 17 M, 299. The suit is barred and the second appeal must 
be dismissed with costs. 


he 


'Subr aati, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present ;—Mr. Justice Muthusami Aiyar and Mr, Justice Best. 


Muniappa Naik, and others... ... Appellants (Defendants) .* 

. Ni, Ve l | 

Subagmania Atyan . za eh ..” Respondent (Plaintif’). 
D Code, ‘3. 274—Absence of attachment under—Irregularity—Right of 


purchaser of mortgage at an execution sale. 


An attachment under 8. 274 is not necessary to make the sale of a mortgage 
bond carry the lien as well as the debt. The absenco of such an attachment is a mere 
irregularity. 


Debendra Kumar Mandel v. Rup Lall Dass, T. L. R.. 12 C, 646 and Kasinath 
Das v. Sadasiv Patnaik, I. L. R., 20 C, 805 followed. - 


Second Appeal against the decree of the Subor dinate J ae S 
Court of Kumbakonam in Appeal Snit No. 524 of 1893, presented 
against the decree of the Court of the District Munsif of Tiruvadi 
in Original Suit No. 113 of 1893. 


'Phe father of the defendants had executed to one Marutha 
Asari, a hypothecation bond for Rs. 100 on the 9th November 1880 
agreeing to repay the same in four months. Plaintiff brought. 
Original Suit No. 412 of 1890 in the Munsif’s Court of Valangiman 
and got a decree against Marutha Asari aud in execution of that 
decree purchased the bond executed by the defendants’ father. 
He now sued the defendants to realise his debt out of the hypothe- 
cated property. It appeared from the evidence that no attachment 
had been made under S. 274 and that although the bond was 
attached only under S. 268, the execution and sale were conducted 
as if the praperty attached was immoveable. The District Munsif 
held that under the sale the- plaintiff purchased only the debt and 
not the mortgage, and as the debt was barred, he dismissed the 
suit. On appeal, the Sub-judge reversed the Munsif’s decree and 
decreed the plaintiffs suit. ‘The defendants then put in a second 
Appeal to the High Ceurt. 


V. Krishnasamt Atyar for appellants. 
K. Rajagopalachariar for respondent. 


The court delivered the following 
#S, A. No. 1427 of 1894, ~ 20th December 1894. 
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‘JUDGMENT :—We agree with the learned Judges who 
decided the cases reported in Debendra Kumar Mandel v. Rup Lall 
Dass, J. L. R., 12 C, 546 and Kusinath Das v. Sadasiv Patnaik, 
20°C, 805. 

The object of attachment 18 to take the property out of the 
disposition of tbe judgment-debtor. Though the omission to atfach 
under S. 274 of the Code of Civil Procedure was an naan we 
are not able to hold that the irregularity was material, or that plain- 
tiff has-been prejudiced thereby. 

It is next contended that the document contains no provision 
for interest post diem and that consequently the claim is one for 
damages and barred under Art. 116 of the Limitation Act. But 
on the true construction of the document the last clause appears to 
provide for interest up to date of payment and to make the same a 
charge on the property ; and as interest is not asked for at the 
enhanced rate, there is no question of reasonable compensation 
under 8, 74 of the Contract Act, nor is the suit barred under the 
Limitation Act. 

This appeal fails and is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar, 
Subbamma and others bis ... Appellants (Cr. Petrs).* 
| v. 
Meenakka oy es ... Respondent (Petitioner). 


Succession Certificate Act VIL of 1889, S.4—Debt—Suit for the value of moveables 
belonging to the deceased. 

Where the plaintiff's husband had left some moveables with the defendant and 
died and after his death the defendant promised to pay their value to the plaintiff and 
the plaintiff thereupon applied to the pistrich Court for a certificate of heirship for 
the amount. 

Held, that there was no ‘ debt’ due to the deceased within the meaning of the 


Act for which a certificate could be granted. 


Appeal against the order of the District Court of North Arcot 
passed on M. P. No. 181 of 1892 dated 4th March 1893. 


. * A. A. O. No. 86 of 1893, 30th October 1894. 
2 
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Meenakka applied for a certificate of heirship to enable her to 
collect a debt due by one Beeru Gounden to her husband on account 
of some sheep. The sheep had been left by her husband in Beeru 
(Gounden’s possession and he failed to return the same. She also 
alleged that after her husband’s death, Beern Gounden promised 
to pay her Rs. 45 as the value of the Sheep. The District Judge 
N the certificate. The defendants (counter-petitioners) 
who opposed the application ‘appealed to the High Court. 


T. A. Narasimhachariar for appellants. 


¢ t 


The respondent did not appear. 
The Court delivered the following 


JUDGMENT :—It is urged in support of the appeal that this 
money claimed from Beeru Gounden by the respondent was not a 
debt due to Venkataramana within the meaning of Act VII of 
1889, ‘This contention apnears to me to be well founded. The word 
‘debt’ is described in Sub-section 2 to S. 4 as including any debt 
except rent, revenue, or profit payable in respect of lands used for 
agricultural purposes. Though to constitute a debt it is-not neces- 
sary that there should be a loan, still itis necessary that there 
should be a sum of money due by Beeru Gounden to the deceased. 
In the case before me the deceased left some sheep with Beeru 
Gounden. Beern Gounden failed to return the same. There is 
nothing in the evidence to show that the original transaction was 
anything more than entrustment of the sheep for safe custody and 
that Beeru Gounden was under any obligation to pay a liquidated 
sum as the value of the sheep. Any promise made to respondent 
to pay Rs. 49 for its value would not make him a debtor to 
Venkataramana. The respoadent was at liberty to sue “Beeru 
Gounden for damages either for wrongful detention of the sheep 
or treating him as her debtor sue him for the money promised to 
be paid to her as the value of the sheep. Beeru Gounden never 
became a debtor to Venkataramana witkin the meaning of the Act. 
No certificate can therefore be granted to Respondent under the 
Act.. (See Narayan Bhau Bartake v. Tatia Ganpatrao Deshmukh, 
I. L. R., 15 B, 580). I set aside the order of the Judge = dismiss 
the ANNA for a certificate with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Best. 
Subbiah Minor by his guardian Alamelu| Appellant (Plaintif s 
Ammal a: Sane representative).” 
> v 
Saminadaier pei 245 ... Respondent (Dy? 


Civil Proceduro Code Ss. 2, 366, 867—Denth of a sole plaintifi—Son”adopted by Snhbiah 
plaintifi’s widow— Legal representative. v. 
Saminadaier. 

The word ‘dispute’ in S. 867, Civil Procedure Code, doos not necessarily mean 
a dispute between several persons all claiming to represent the deceased. If the 
defendant in the case deny the claimant’s title to represent the plaintiff, there is a 


‘dispute’ within the meaning of the section. 


An order by a court dismissing a suit under the first clause of S. 366 Civil Proce- 
dure Code is a ‘decree.’ 
Bhikhaji Ram Chandra v. Purshotam, I.L. R., 10 B, 220 approved. 


In a joint Hindu family consisting of two brothers one sued the other for par- 
tition of property and died pending the suit leaving behind him no issue, but only 
his widow and his surviving brother the defendant. His widow subsequently 
adopted a boy in pursuance of an authority left by him; and the boy applied, with- 
in the time allowed by law, to the court in which the suit was pending, to have his 
name entered on the record in the place of the deceased plaintiff his adoptive father ; 


Held that the right to sue survived to him as the legal representative of the 
deceased plaintiff and that he had a right therefore to be placed on the record. 


Second appeal against the decree of the District Court of 
Tanjore in appeal Suit No. 394 of 1893, confirming the decree of the 
court of the District Munsif of Tiruvalur in Original Suit No. 413 
of 1892. 


One Mahadeva Aiyar sued his brother Saminada Aiyar for 
partition in Original Suit No. 413 of 1892 in the District Munsif’s 
Court of Tiruvalur and died pending the suit leaving no heir behind 
him but his widow and his surviving brother the defendant. He 
“however left his widow an authority to adopt, and in pursuance of 
the authority the widow adopted the present appellant Subbiah a 
minor. .Within the time allowed by law he applied to the Munsif 
under S. 365 to have his name entered on the record in place of the 
deceased plaintiff. his adoptive father. The District Munsif dis- 
missed his petition and the suit for the following reasons :— 
« .......+ .On the death of the plaintiff there was no other 

# S, A. No. 1889 of 1894. ; 16th Jan. 1896. 


64 THE MADRAS LAW JOURNAL REPORTS, | [ VOL. Vi 


legal representative than the defendant himself, the petitioner not 
then being an adopted son. The right to sue therefore, could not 
have survived to the petitioner, on the death of the deceased 
plaintiff” 

eee The right to sue not having survived to the son 
‘alleged to have been adopted about six months after the death of 
the ING plaintiff, the suit abates and is therefore dismissed.” 
On appeal the District Judge confirmed the Munsif’s decision saying 
that he had no right to entertain the appeal, as be was of opinion 
that the right to sue abated on the death of the plaintif by reason 
of his sole representative being the defendant himself in the suit 
and that consequently the order of the Munsif was one passed 
under 8. 361. 


The minor Subbiah filed both a Second Appeal and a Revision 
Petition in the High Court against the order of the District 
Judge :— 


0. R. Pattabhivama Aiyar for the appellant. 


T. Hama Row for the respondent. 


t 


Their Lordships dismissed the Revision Petition and delivered 


the following judgment in the Second Appeal. 


JUDGMENT :—In our opinion the order of the District Munsif 
of the lOth June 1893 and his decree dismissing the suit were 
wrong in point of law. It is quite clear that the adopted son is the 
legal representative of the person. to whom he is adopted. This 
being so, 8. 371 would prevent the institution, by him of any fresh 
suit. An application was made on his behalf within due time 
claiming to be legal representative and therefore under S. 366 it 
was not competent to the Court to order that the suit should abate. 

~The order of the District Munsif above meutioned must be taken ji 
to be an order within the meaning of S. 367, for we agree with the 
judge that a dispute within the meaning of that section need not 
be between persons claming to represent the deceased plaintiff. 
The title to represent being denied, there is in the present case a 
dispute between the claimant and the defendant. We therefore 
think that the District judge ought to have entertained the appeal. 
We also think that an appeal lay against the decree dismissing the 
suit (Bhikhaji Ram Chandra v. Purshotam, I. L. R., 10 B, 220). 
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We must seti aside the decrees of the Courts below and also 
the order of the District Munsif and remand the case to the Court 
of first instance for disposal. 

The costs incurred in the Lower Appellate Court and in this 
Court must be paid by Respondunt, and the other costs must be 
provided for in the fresh decree. a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 


Govinda Reddi... za .. Appellant (Plaintif.).* 


Thiruvengada Reddi NE ... Respondent (Defendant). 
Torts-- Defamation—Wife defamed—Suit by husband. 


Where words suggesting adultery on the part of plaintiff's wife wero published, 
held that the plaintiff cannot maintain an action for defamation in his own right, 


Second appeal against the decree of the District Court of 
Chingleput in Appeal Suit No. 92 of 1898, reversing the decree of 
the Court of the District Munsif of Trivellore in Original Suit 
No. 15 of 1892. | : 


The plaintiff sued for damages alleging that he was defamed 
by the defendant under the following circumstances. Plaintiff 
was prosecuting defendant before a Sub-Magistrate ; defendant 
was defending himself. Defendant asked plaintiff in cross-examina- 
tion the following questions :— 


“Did your wife, on giving birth to a child of seven months, 
put it in the heap of rubbish in (my son-in-law or nephew) Narappa 
Reddy’s house at about 5 P. M., bury it there and crush it with a 
stone, put it in the rubhish and cover it with straw ? 

Did I not inform this to the Munsif? 

Did not the police and the Munsif cause your wife to be 
examined by the washerwoman and the midwife? 

Consequently does enmity exist between you and me ?” 

It was alleged that the questions were put maliciously and with 
the knowledge that they were false, intending thereby to defame 


* S. A. No. 1472 of 1894. 14th February 1895. 


e 


Govinda 
Reddi 
v 


Thiruven gada 
Reddi. 


i 


San tappaya 
Rang A pavi: 
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the plaintiff, and further that the defendant repeated the same 
words on the 2nd May 1891 [outside the Magistrate’s Court-house]. 


The plaintiff prosecuted the defendant before the KUA ate 
for defamation to get the defendant punished.. 

The District Munsif of Trivellore in whose court the suit was 
instituted decreed the plaintiff’s suit*and gave him Rs. 300 as 
damag¥g. On appeal by the defendant to the District Court the 
District Judge thought the plaintiff had no cause of action and 
reversed the Munsif’s decree and dismissed the suit. The plain- 
tiff then preferred a second appeal to the High Court. 

P. R. Sundara diyar for appellant. — : 

Hthwaja and Swagnanam for respondent. 

The Court delivered the following 

JUDGMENT :—It is not denied’ that the questions put on 
27th April 1891 were protected by privilege—but it is contended 


( 


that there was no privilege as regards any statements made by | 


defendant on the 2nd May 1891. The plaint, however does not set 
out the precise defamation alleged on May 2nd in such a way that 
the allegation can be proved or answered. Independently of 
this, the plaintiffs wife is sui juris and can sue herself, and we 
agree in the view of the Allahabad Court expressev jn Daya v. 
Param Sukh, I. L. R., 11 A, 104, that in such a case the husband 
cannot sue in hisown right. ‘This view has also been taken by 
Muthusami Aiyar and Best JJ. in S. A. No. 107 of 1894, on the 
file of this court. ‘There is nothing in the plaint set out to justify 
the contention that the husband: was himself defamed. 
The second appeal must be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Best. 
Pandit Santappaya sha je Appellant (Defondant)* 


Vv. 
Darmastal Rangappaya ... T Respondent ( (Plaintif) 
Hindu Law—Adoption—Gift and acceptance duri ring An aa porform- 
ed afterwards—Marriage betweon Sagotras— Estoppel. 
A gift or acceptance ofa boy in adoption during pollution is valid, provided 
that where Dattahomam is neccessary to validate the adoption, it is performed after 
the pollution is over. 


* S, A. No. 1034 of 1894. i 20th Decembor 1894. 


PART III. | THE MADRAS LAW JOURNAL REPORTS. 67 


A gift ofa boy in adoption by his mother with hey husband’s consent, but 
during his absence, is as valid as if her husband himself was present. 


Per Curiam :—During the Dattahomam ceremony alformal gift and acceptance 
are repeated and they are then consecrateå by sacrifice by fire or Homam...... 
Pollution is onlya bar to religious acta and renders religions ceremonies inefficacious ; 
but gift and acceptance ake secular acts, and they may therefore be supplemented 
by Dattahomam after the expiration of the period of pollution. S 


Semble.—A marriage between Sagotras is invalid. J 
Minakshi v. Ramanada I. L. R., 11 M 49 referred to. 


The limitations subject to which the doctrine of estoppel is to be applied to 
invalid adoptions discussed, Parvatibayamma v. Ramakrishna Rao I, L. R., 18 M, 145; 
5 M, L.J. R., 44 referred to, 


_ Second Appeal against the Decree of the Subordinate Judge’s 
Court of South Canara in Appeal Suit No. 60 of 1898, confirming 
the Decree of the Court of the District Munsif of Mangalore in 
Original Suit No. 25] of 1891. 


The plaintiff sued to recover certain lands specified in the 
plait, which he alleged he inherited from his adoptive father the 
deceased Venkataramanaiya and which were leased by him to the 
Ist and 3rd to 7th defendants. The plaintiff alleged that the Ist 
defendant who had no right whatever to the lands had taken 
possession of the lands from plaintiff’s tenants who were in collu- 
sion with the lst defendant. 


The Ist defendant denied the truth as well as the validity of 
the adoption of the plaintiff by Venkataramanaiya and stated that 
plaintiff had no right whatever to the lands in question, that he 
(the 1st defendant) was the lawful reversionary heir to the deceased 
Venkataramanaiya’s estates, that he had taken possession of the 
' plaint lands lawfully on the death of Venkataramaya’s widow 
Mangamma and that the plaintiff had no right to question his 
posssession. 


The District Munsif found the adoption set up by the plaintiff 
to be true and valid and decreed the suit. On appeal the Sub- 
Judge found on the facts that the widow had power from her 
-husband to adopt and that during the performance of the Dattaho- 
mam after pollution there was a formal gift and acceptance made 
of the boy. He overrnled the objections raised by the appellant 
to the validity of the adoption, on the ground that the adoptive 
mother’s father and the natural father of the adopted boy being of 


AJ 


ees 
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the same gotra, no legal marriage was possible between the former 
in her maiden state and the latter, as he was of opinion that marri- 
ages between sagotras were valid. He accordingly confirmed the 
decision of the Munsif and decreed the plaintiff’s suit. The 1st 
defendant then preferred a Second Appeal to the High Court. 


Naraina Rao for the appellant. 
C. Sunkara Nair for the respondent. 
The court delivered the following 


JUDGMENT :—The question which arises for determination 
in this appeal is whether respondent’s adoption can be upheld. 
Both the courts below have found that the adoption is proved, and 
that Mangamina had her husband’s permission to make the adoption. 
These findings of fact, we must accept in second appeal. ” As 
regards appellant's contention that Mangamma was under pollu- 
tion when she adopted respondent, the Subordinate J udge has 
found that when the pollution was over, the Dattahomam: was 
performed and the defect was cured. As to this it is urged by 
appellant’s pleader that unless the gift and acceptance and the 
Dattahomam take place at the same time, there can be no valid 
adoption. To this contention, however, we are unable 40 accede» 
The learaed pleader overlooks the fact that during the ceremony, 
a formal gift and acceptance are repeated and they are then 
consecrated by sacrifice by fire or Homam. If therefore the first 
gift was invalid as a religious act, because there was pollution, the 
second was perfectly valid. -Pollution is only abar toa religious 
act and renders religious ceremonies inefficacious but a gift and 
and acceptance are secular acts aid they may therefore be supple- 
mented by Dattahomam after the expiration of the period of pol- 
lution. It was held in the case of Venkata v. Subhadra, I. L. R, 7 
M, 548, that a Dattabomam performed subsequent to the gift and 
acceptance validates the adoption. ' 


It is then said that the plaintiff's natural father was absent 
when the Dattahomam was performed and that his absence in- 
validated the ceremony. It must here be observed that it was 
Mangamma who received respondent in adoption and it was some 
male proxy oa her behalf that should perform the ceremony accord- 
ing to Hindu usage. Such being the case, the absence of plain- 
tiff’s natural father is immaterial. Respondent’s mother was present 
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on the occasion and made the gift with her husband’s consent and 
a gift so made by a wife is as valid as if her husband was present. 


The next contention urged on appellant’s hehalf is that 
Mangamma’s father and respondent’s natural father being of the 
sama gotra, no legal marriage was possible between the former in 
her maiden state and the latter, and consequently, the adoptiggeras 
invalid, The courts below have overruled this objectign on the 
ground that marriage is forbidden only among Sapindas, but not 
among Sagofras. This view is no doubt at variance with the 
Hindu law as explained by this court in Minakshi v. Ramanada 
I. L. R,11 M,49. But the parties in this case are Saraswat Brahmins 
and one instance is mentioned by the Subordinate Judge of a mar- 
riage between persons of the same gotram. If it was necessary to 
determine this question for the purposes of this appeal, we should 
remit for trial an issue, viz., whether among Saraswat Brahmins in 
South Canara,marriage is permitted by usage between persons of the 
same gotram. But having regard to the special circumstances of this 
case, it appears to us that the adoption should prevail by reason of 
the doctrine of estoppel. These circumstances are set forth in para- 
graphs 9 to 16 of the original judgment and in paragraph 7 of the 
appeal judgment. In Purvatibayamma v. Ramakrishna Row, I. L. R., 
18 M, 145 this court discussed the limitations subject to which the 
doctrine of estoppel is to be applied in the case of invalid adoptions. 
In the case before us, the adoption took place in 1867 about a quar- 
ter of a century ago and respondent has ever since been recognized 
as adopted son. He was aged 4 or 5 years when he was adopted 
and he is now 29 years old. His Upanayanam and marriage were 
performed in the adoptive family and he is no longer in a position 
to resume his rights in his natural family. During this long period, 
respondent performed the Sraddhas and other ceremonies in the 
adoptive family and a cousin of his adoptive father presided on the 
occasion of his Upanayanam. Thus, the course of conduct of 
Mangamma and others in the adoptive family was such as to inspire 
the belief that the communion which a valid adoption creates and 
is intended to create existed. Again, the adoption was made in 
April 1867 and in the same year Mangamma applied for an heir- 
ship certificate on behalf of her minor adopted son. Though 
appellant and his brothers were then aware of the adoption, they 
did not then oppose it. It was in 1879, they instituted Original Suit 

3 


- 
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No. 402 of 1879 on the ground that respondent’s father and they 
were undivided, but this suit failed as the appellate courts found 
that the properties in dispute were the self-acquired properties of 
Pandit Venkataramanaiya. In 1883 appellant’s brother brought 
Original Suit No. 269 of 1883 to set aside the adoption and it was 
finally dismissed as barred. Though tlfis snit was brought by one 
prot only, yet it appears that appellant actively co-operated with 
him in conducting that suit and did not join it in order that he 
might institute separate legal proceedings, if that suit failed. After 
that suit was dismissed it appears that the appellant gained over 
some of the tenants and procured attornments from them in collu- 
sion. Under these circumstances we think that thé doctrine of 
estoppel will apply and that appellant must be held not to be at 
liberty to impugn the adoption at this distance of time. 
We dismiss this second appeal with costs. 








—_— eee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar. 


'T. R. M. Arunachelam Chetty ... Appellant.* 


Arunachelam 


v. 
Kulandasami. 


V. 
Kulandasami Tevar and another n ... Respongents. 
Civil Procedure Code, Act XIV of 1882, Ss. 274, 289, 290 and 311—Sale-proclamation 
affixed to court-house—Subsequent proclamation under S. 274—Sale within 30 days after 


_ —Material irregularity. 


Section 289 of Act XIV of 1882 contemplates a previous publication of the 
proclamation of sale at some place on, or in the vicinity of, the property intended to 
be sold, before the publication in the court-house . 

Where the proclamation of sale was first affixed to the court-house under 8. 289 
and then published on the property under S. 274, and the property was sold 30 days 
after the former date but not the latter, 

Held though there was, strictly speaking, no violation of the provisions of S. 290, 
still there was an irregularity which, if material, would vitiate the sale under S. 311 
of the Act. ji 

Obiter dictum:—Thereis no sound basis for making a distinction between a 
material irregularity and an illegality in the conduct of a sale under the Code. 

If it had been the intention of the legislature to make a distinction between 
illegality and irregularity and to dispense with proof of actual loss in the one case 
and not in the other, they would have expressed that intention clearly in apt language. 


` In one sense, whatever is irregular is also illegal, as irregularity connotes want 


of conformity to some recognised rule of procedure and it isin this sense, that the 


-term is used in the Code. 


Bakhshi Nand Kishore v. Malak Chand, I. L. R., 7 A 289 commented on. 


oo a an an aana am amma maa -m ee — dn = a 


* A, A. O. No. 128 of 1892. 19th July 1894, 
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Appeal against the order of the Subordinate Judge’s Court of 
Madura (Hast) dated the 15th December 1891 passed on Miscel- 
laneous Petition No. 24 of 1891. 


In Original Suit No. 33 of 1887 on the file of the Sub-Court 
of Madura (Kast) one Subrahmanya Servai obtained a decree against 
the defendants and another and since assigned it to the apeeffant 
and another. In execution of this decree four villages wer@ attached 
and the ‘appellant bought in auction the two-thirds share of the 
respondents in the properties. The proclamation of sale was first 
affixed in the court-house on the 19th December 1890 and some days 
afterwards it was published on the property and in its vicincity. 
The property was eventually sold on the 20th January 1891. The 
respondents then put in the application (from which the present 
appeal arose) to set aside the court-sale for various reasons. 
Among others they alleged that the sale was void, inasmuch as it 
took place within thirty days from the date of the publication of 
the sale-proclamation oa the property and that even if it was 
not void, there was a material irregularity inasmuch as by reason 
of this irregularity property worth Rs. 70,000 was knocked down 
for Rs. 14, 000 and odd. The appellant, on the other hand, con- 
tended.that there was no irr egularity whatever, as the provisions 
of 8. 290 had been fully complied with. Upon these facts the Sub- 
judge came to the conclusion that the sale was void and set it aside. 

V. Bhashyam Avyangar & V. O. Desikachariar for appellant. 

C. Ramachandra Rao Saheb & B. Panchapagesa Sastri for 
respondents. 

On appeal to the High Court the Court delivered the following 

ORDER :—“ This was an application to set aside the court- 
sale held in Original Suit No. 88 of 1887 on the file of the Subor- 
dinate Court of Madura (Hast). In that suit one Subramanya 
Servai obtained a decree against appellant and since assigned it to 
2nd respondent and another. 


The first objection taken to the sale is that in publishing it, 
the provisions of S. 289 and S. 290 of the Code of Civil Procedure 
have not been complied with. 


The court-sale was originally fixed for the 19th January 1891, 
but on lst respondent’s application, it was adjourned to the 20th 
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idem on which date it actually took place. It is provided by 5. 289 
of the Code that the sale should be proclaimed in the manner pro- 
vided in S. 274, that is to say, “at some place on or adjacent to the 
property to be sold by beat of drum or other customary mode and 
a copy of the proclamation should be fixed up in a conspicuous part 
of ‘Qe property. > Another direction céntained in 9, 289 is that a 
copy ot the sale-proclamation shall tien be affixed in the court-house, 
&c. D. 290 directs that no sale of immoveable property shall take 
place without the consent in writing of the judgment-debtor until 
after the expiration of at least thirty days from the day on which 
the the copy of the sale-proclamation was fixed in the court-house. . 


Respondents’ case in the Court below was that the sale they 
impugn took place in less than thirty days both from the date of 
affixing a copy of the proclamation on the property sold and from 
the date on which another copy was affixed in the court-house. - 
The last mentioned date was the 19th December 1890 and as there’ | 
was Clearly an interval of thirty days between that date and the 
20th January 1891, it is clear that the sale was not contrary to the ` 
provisions of 8. 290. 


But the Subordinate Judge has found and it is admitted at 
the hearing by appellant’s pleader, that the proclaiming of the sale 
where appellant’s land is situated and the fixing up of a copy of the 
sale-proclamation near it did not precede the affixing of a copy in 
the court-house as contemplated by S. 289 and that the sale took 
place in less than thirty days from the date òf publication on or 
near the land. To this extent, it must be conceded that there was 
an irregularity in publishing the sale. 

On this point respondents’ contention is that this defect is 
not a mere irregularity but an infringement of a statutory direction 
which altogether vitiates the sale and renders it a nullity. They 
also allege that by reason of such defect in conducting the sale, 
property worth Rs. 70,000 was sold for Ks. 14,000 only. With refer- 
ence to the actual value of the land sold, the Subordinate Judge 
has taken no evidence nor has he recorded any finding. He has 
adopted the view that the sale is a nullity and come to the conclu- 
sion that no proof of substantial injury is needed. So far as the 
Ist defendant is concerned, his application for postponing the sale 
from the 19th January to. which it was fixed to the 20th J anuary 
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when it really took place was held to be a waiver so far as he is 
concerned, of all objections to the sale and it was concluded that 
the sale must be upheld so far as his share is concerned. Accor- 
dingly the Subordinate Judge declined to set aside the sale as 
regards the Ist defendant’s 4 share and set it aside so faras if - 
relates to 2nd and 8rd defendants’ # share. It is urged on befalf 
of the appellant (1) that the Subordinate Judge is iw error in 
treating the sale as null and void and (2) that as publication on 
the property is not referred to in S. 290 which mentions the affix- 
ing of a copy of the proclamation in the court-house, there is no 
valid ground for supposing that the sale was even irregular. 


As to the Ist objection, I am unable to accept the opinion of 
the Subordinate Judge that the sale is null and void. The appli- 
cation to set aside the sale is made under S. 811 of the Code of Civil 
Procedure and there is no other section in the code under which 
a court-sale can be set aside on petition. Section 311 permits an 


_ application to set aside the sale on the ground of material irregu- 


larity and illegality. ‘This supports the view that the legislature 
did not probably intend to differentiate between infringements of 
different yules of procedure relating to sales in execution of 
immoveable property, but intended to treat them all alike and 
require proof of substantial injury notwithstanding any irregular- 
ity before the sale is set aside. 


The term “irregularity” means in ordinary parlance the state 
of being irregular, or not being in conformity to some recognised 
rule and in 8. 811, it can only mean not being in conformity to 
some one of the rules provided by the Code of Civil Procedure to 
regulate execution sales. If it had been the intention of the 
legislature to make a distinction between illegality and irregularity 
and to dispense with proof of actual loss in the cne case and not in 
the other, they would have expressed that intention clearly in apt 
language. In one sense, whatever is irregular is also illegal, ag 
irregularity connotes want of conformity to some recognised rule of 
procedure and it is in this sense, I think, that the term is used in 
the Code. There is warrant for this view in S. 584 of the Code 
which postulates as a ground of Second Appeal a substantial error 
or a defect in the procedure, as prescribed by this code or any 
other law, which may possibly have produced error or defect in the 
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decision of the case on the merits. I think that it 1s the viola- 
tion of an established rule of procedure regarding sales that 
constitutes an irregularity and itis the consequential loss that con- 
stitutes it a material irregularity or ground for cancelling the sale. 


In support of the opinion of the Subordinate Judge reliance ~ 
is placed on three decisions of the Allahabad High Court reported 
at Bakhshi Nand Kishore v. Malak Chund, I. L. R., 7 A, 289, Sant 
Lal yv. Umrao-un-Nissa, I. Li. R, 12 A 96, and Ganga Prasad v. Jag 
Lal Rai, I. L. R., 11 A, 338. In the first two cases a distinction was 
drawn. between cases in which the irregularity consists in the infringe- 
ment of a rule either prohibiting the sale by the Court or negativ- 
ing the power to sell of the officer conducting the sale, but there - 
was a difference of opinion as to whether the distinction rests ona 
sound basis among the judges who decided the case in Ganga Prasad 
v. Jag Lal Rai I. L. R, II A, 338. On the other hand, I may refer 
to the decisions in Mohunt Megh Lall Pooree v. Shib Pershad 
Madi and Bonomalt Mozumdar v. Woomesh Chunder Bundopadhya, 
I, L. R., 7 0, 34, and 730 respectively, Bandi Ali v. Madhub Chunder 
Nag, I. L. R., 8 0, 932, and Arunachellam v. <Arunachellam, 
I. L, R., 12 M, 25, where no such distinction is drawn. However 
this may be, the rule of procedure violated in the present case is 
not the rule contained in S. 290 as in Bakhsht- Nand Kishore v. 
Malak Chand, I. L. R., 7A, 289 but the rule contained in S. 274 
and S. 289. Having regard to the fact that the publication of the 
sale near or on the estate intended to be sold’is not mentioned in 
5. 290, it is clearly not part of a rule of A of the sale 
before 30 days. 


The second objection that the infringement of S. 289, so far as 
it relates to publication on or near the property sold is no irregu- 
larity at all, does not seem to me sound. That section prescribes the 
rule of procedure to be followed in publishing intended sales in 
execution, ahd itis designed to invite bidders from among those 
‘living in the neighbourhood of the property who would naturally 
desire to purchase them. The non-observance of this rule may 
possibly tend to reduce the number of bidders and indirectly affect 
the price which the property may fetch at a public auction. 


I set aside the order of the’ Subordinate Judge and call upon 
him to take evidence and return a finding on the question whether, 
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by reason of the property having been sold in less than 80 days 
from the date on which the intended sale was proclaimed where the 
property is situated, any and what substantial injury has resulted. 


In compliance with the above order, the Subordinate Judge 
returned a finding, answering the question put to him in the 
| negative. aaa > a 
On return of the finding, there were some objectiogs raised 
against it. - His Lordship considered the objections raised and 
being unable to differ from the Sub-judge’s finding accepted it and 
reversing his order confirmed the sale to the extent of the respond- 
ents’ share. 
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by reason of the property having been sold in less than 30 days 
from the date on which the intended sale was proclaimed where the 
property is situated, any and what substantial injury has resulted. 


In compliance with the above order, the Subordinate Judge 
returned a finding, .answermg the question put to him in ai 


negative. 
e 


On return of the finding, there were. some objections raised 
against it. His Lordship considered the objections raised and 
being unable to differ from the Sub-judge’s finding accepted it and 
reversing his order confirmed the sale to the extent of the respond- 
ents’ share. 


imental 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
SN SPesdent Gir Authur JH. Collins, Kt: Chiat Justico and Mr 


Justice Parker. 
Sreeman Sadagopa Srinivasa 


wami, alias Vangipuram l poin (Counter-petitioner).* 
angachariar. 


Uv. 


another. 


K. Ramanuja Chariar and } Respondents (Petrs. Nos. 3and 4). 


° Civil Procedure Code—Act XIV of 1882, ss 58, 591,.622—Intorlocutory orders— 
Revision... 


Interlocutory orders that can be rectified under S. 591 are not revisable under 
S. 622 although there may be no appeal directly from such orders. 


Petition under Section 622 of the Civil Procedure Code; pray- 
ing the High Court to revise the order of the District Judge of 
Chingleput in Civil Miscellaneous Petition No. 271 of 1892.in the 
matter of original suit No. 11 of 1891. 


The plaintiffs, petitioners, brought original suit No. 11 of 1891 
in the District Court of Chingleput for the removal of the defend- 
ant from and the appointment of a proper person to the Jeership of 
a certain mutt. After the issues had been settled and when the 





“OC, R. P. No. 171 of 1894. 21st December 1895. 
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case was ready for hearing, the plaintiffs applied to the Court to 
allow an amendment of the plaint by adding to the reliefs asked 
for in the plaint the further reliefs that an account be taken of the 
mutt properties and that the mutti and its” properties be handed 


Ma to the person newly appointed J eer by the Court. The District 


ge allowed the amendment as an amendment of the Court. The 
defendaets then applied to the High Court. under section 622 to 
revise the order of the District Judge. 


Mr. H. G. Wedderburn, R. Sadagopa Chariar and V. C. Destka 
Chari ‘war for petitioner. l 


C. R. Pattabhirama' Atyar for respondents. 
The Court delivered the following 


JUDGMENT :—We do not think that section 622, Civil 
Procedure Code, applies, since, under section 591, the order may be 
made ground of objection in the appeal against the final decree. 


See Motilal Kashibhai v. Nana, I. L. R., 18 B., 35 in which a 
previous decision of this Court has been followed. 


The petition is dismissed with costs. . a 


Che (Madras Law Journal ‘iReports. 
IN THE PRIVY COUNCIL. ore 


Present :—Lords Watson, Hobhouse, Macnaghten, Shand and 
Davey and Sir Richard Couch. 


Asharfi Lal. 
v, 
The Deputy Commissioner of Bara Bank. 


Court of Wards—Oudh Land Revenue Act XVII of 1878 Ss. 175, 176—Suits Asharg Lal. 
against disqualified proprietor—Manager—Guardiau. 


cs 
, A f BA The Deputy 
A disqualified proprietor whose property is in charge of the court of Wards Commissioner 


cannot under the Oudh Land Revenue Act be sued in the name of the manager of of Bara Banki, 
his estate. Even where a guardian has been appointed, the Court of Wards being 
in possession of the property from which the decree would have to be satisfied, a 
suit against the Court of Wards is not incompetent. 
. This was an appeal against the judgment and decree of theJudi- 
cial Commissioner of Oudh. ‘I'he facts of the case will sufficiently 


appear frgm the following judgment which was delivered by 


Lord Hobhouse:—The judgment appealed from appears to 
turn upon a pure technicality. The appellant had lent money to 
Ebsan Husain Khan on the security of certain bonds. Ebsan Husain 
subsequently became a lunatic, and was so declared by an order of 
Court of the 17th November 1885, and his estate was declared to be 
under the Court of Wards, and was placed under the charge of the 
Deputy Commissioner of Bara Banki. In other words, it became 
subject to the administration of the Court of Wards, and the Court 
of Wards appointed a Manager. The appellant brought a suit in 
1888 against the Deputy Commissioner for the recovery of the 
money lent. The claim was partially decreed by the Sub-Judge 
of Bara Banki, and that decree was affirmed on appeal by the 
District Judge of Lucknow. No further appeal was, as of right, 
open tothe defendant, but he applied tothe Judicial Commis- 
sioner to revise the case nnder the terms of S. 622 of the Civil 
Procedure Code of 1882, on various grouads set forth in his appli- 
cation. All the objections taken were overruled by the Judicial 





* 6th February 1895. 
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` Commissioner, and are not now insisted upon. But the Judicial 
Commissioner, took a new objection of his own, and held that the 

first Court had no jurisdiction to try the case. ‘ He said :—“ The 
Court of First Instance had no jurisdiction to try this case against 
f the Court of Wards, because a Manager, Ghazoffar Ali Khan, 
e been appointed by the Collector, either in his general capa- 
city or as Court of Wards, he was the proper person to be so sued 

on behalf of the lunatic. Vide Ss. ll and 14, Act AKAN, 1858. 
Or else, the guardian of the lunatic’s person, who was his mother 

ought to have been so sued.” ' 


There seems to have been some confusion in the mind of the 
learned judge between a “Manager” and a “gaurdian.” The 

~ Oudh Land Revenue Act (Act XVII of 1876), relied upon by him 
enacts (Ss. 175 and 176) :—“ All disqualified proprietors, whose 
property is-in charge of the Court of Wards, shall sue and be sued 
by and in the name of their guardians, where guardians have been 
appointed: provided that no such suit shall be maintained, or 
defended- by any guardian without the sanction of the Court of 
Wards, If no such guardian has been appointed, the disqualified 
proprietors shall sue and be sued by and in the name of ihe Court 
of Wards.’ There is nothing said about a manager. 


The learned judge puts the objection in the alternative by 
saying :—“ Or else the guardian of the lunatic’s person, who was 
his mother, ought to have been so sued.” But there was no ev idence 
at all of the mother being the guardian of the lunatic’s person, 
Their Lordships are now told by Mr. Branson, on behalf of the 
defendant, that infact the wife of the lunatic—not the mother as 

the learned judge supposed—was appointed guardian. But-this. 
‘fact has never been put upon the record, and cannot therefore be 
accepted here. But even supposing that the wife was appointed 
guardian, and that she was guardian at the time the decree of the 
first Court was made, still the fact remains that the appellant had — 
made party to the suit the Court of Wards, the authority which 
had the property of the lunatic under its control, and which would 
have to answer a decree if a decree were made. Even if the guar- 
dian were a party it would not be the guardian who would have to 
satisfy the decree; the guardian would have to go to the Court of 
Wards and get the funds to pay with, It is not suggested that the 
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suit-was not fully tried out'upon the merits, or that any other line of 
defence could have been raised if the guardian had been party to 

the suit. The ground therefore on which the Judicial Comis- 

sioner revised the decrees of the Lower Courts seems to have 

been of the very flimsiest character, even if it had good technical 

“ grounds to go upon, which ab had not, Their Lordships will they 
fore recommend Her Majesty to reverse the judicial Commis- 
Sioner’s decree, ‘and to restore the decrees of the District Judge. 

The respondent mnst pay the costs of the application to the judi- 

cial Commissioner to revise the case, and the costs of this appeal. 





IN THE-HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Best and Mr. Justice Subramania 
Alyar. 
Tadakamalla Narasimha Row and another Appellants (Defendants)* 
Ve 
Sambarow Rama Row and another... Respondents (Plarntifs). 
_ Estoppel—Application to execute—Plea that proper remedy is by suit—Order in Naraisi 
execution—Subsequent suit. Ror 
Where the plaintiffs sought to.obtain'a certain relief in execution of a razi decree aaa 
which they faa obtained against the defendants, but were meb with the ohjection 
that their proper course was by a suit and not in execution and that objection was up- 
held by tho courts, and they afterwards brought the present suit against defendants 
for the same relief, when the defendants turned round and pleaded that the plaintiff's 
proper course was by execution of their razi-decree ; 
_ Held: —That the defendants were estopped by the former order and that they 
could not be allowed to blow hot and cold. 
Second Appeal ag ainst ; the decree of. ie Distr iei court of 
North Arcot in Appeal Suit No. 305 of, 1892, presented against 
the decree of the Court of the District Munsif of Triupati in 


Original Suit No. 159 of 1892 


The defendants brought -Original Suit No. 799 of 1889 for 
a declaration that certain properties attached by the plaintiffs, in 
execution of a decree against one Seetharam Pantulu, were theirs 
and the suit was compromised and a decree passed im accor- 
dance with the razinamah. The razinamah provided that in cons 
sideration of the plaintiffs transferring the decree to the defen- 
dants the latter were to pay to the former Rs. 412, the amount 


Got Mannan (805. > 
7. §, A. No. 1658 of 1894, Zlst February 1895, 
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being made a charge on the property. The plaintiffs then sought 
execution of the decree by sale of the properties charged and their 
application to execute was thrown out on the plea of the ‘defen- 
dants that that provision did not relate to the subject matter of 
the suit. ‘They then sought execution of the promise to pay Rs. 412 

NG money decree, but were met with the objection that the 
decree had been made without jurisdiction and that the proper re- 
medy was by suit on the agreement. They then brought the 
present suit to recover the money. The defendant& turned round 
and urged that the plaintiffs’ pr oper remedy was by executing the 
compromise decree and that their suit was barred by cl. (c) of 
8. 244 of the Civil Procedure Code. The District Munsif and 
the District Judge disallowed the objection and decreed the plain- 
tiffs’ suit. l 


The defendants then preferred a second appeal to the High 
Court. 


Z. Ruma Row for appellants 


V. ©. Desikachariyar for V. Krishnaswani Ayiar for respon- 
dents, — 


The Court delivered the following 


a 5 


J UDGMENT:—The only contention before us is that the suit 
will not lie as plaintiffs’ remedy is by execution of the razi-decree. 
When plaintiffs sought to execute the decree, they were met with 
the objection that the proper remedy was by suit and this objection 
was held to be valid: Now when a suit is brought, defendants 
turn round and plead that the proper remedy is by execution. 


We are of opinion that he is estopped by the former order and 
, cannot be allowed to blow hot and cold. 


We dismiss this appeal with costs. 
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Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Best. | 


Achanath Tttichiri Ammah, Manager, ee (Defendants 1 
and others. ji o 3. 


Chingar ath alias Thekkadath Kalliani Respdts. (Ist plaintiff Defts. 
Netiar Amah and others & 18 plaintiffs 2&4 +010). 


Practice—Evidence E without objection at the trial—Objection 
on appeal, 


Where evidence which is inadmissible is tendered and admitted at tho trial 
without any objection to its admissibility, it is not competent to an appellate Court 
cither to raise or entertain the objection in appeal. 


Akbur Ali v. Bhyea Lal Jha, I. L. R. 6 C, 666 and EE Govind Godbole v. 
Dinkar Dhondev Godbole I, L. R, 11 B, 320 followed. 

Second Appeal against the decree of the District Court of 
South Malabar in Appeal Suit No. 525 of 1892 reversing the 
decree of the Court of the District Munsif of Palghaut in Original 
Suit No. 300 of 1891, 


Plaintiffs sued to redeem, with arrears of rent and damages 
for waste, eleven parcels of land mortgaged by them to the’ defon- 
dants onthe 6th July, 1888. The defendants admitted the 
mortgage, but disputed the amount of rent claimed and the waste 
alleged aud pleaded that upon a further advance of Rs 300 a 
kanom demise had been granted to them by the plaintiffs on 
the 7th March 1890. le support of the kanom they put in 
evidence a document which was a copy of the original deed under 
which they alleged the kanom had been granted. No satis- 
factory explanation was‘given by them for the non-production of 
the original and the plaintiffs did not take any objection to 
the admissibility of the copy. The District Munsif admitted the 
document in evidence and finding the kanom proved refused 
to decree redemption to the plaintiffs, but gave them a decree for 
the amount of the rent found due. The plaintiffs then appealed 
to the District Court and there urged that the copy of tho 
kanom deed being only secondary evidence ought not to have 
been: admitted without any satisfactory explanation for the 
non-production of the original. ae Judge entertained 
the objection and refused to, admit the Copy to prove the kanom., 


- #§, A, No, 709 of 1893. | 22nd\Novomber 1894, 


Ittichiri 


mah 


v. 
| Kalia 
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He therefore reversed the decision of the Munsif and decreed 
redemption to the plaintiffs. 


The defendants preferred a second appeal to theHigh Court. 
P: R. Sundara Aiyar, for appellants. | Ty 


TN C. Sankara Nair, for respòndents, 


The Court delivered the following 


JUDGMENT :—From the District Munsif's report, submitted 
in obedience to this Court’s order of 11th July last, it appears that 
no objection was taken to the admission of Exhibit VIII in evidence. 


' Such being the case, it is not competent to the Appellate Court to 


‘Yishnamme, 


Naidu 


Ve 
Akhula 
Naidu. 


raise or entertain the objection to its admissibility. Cf, Akbur 
Ali v. Bhyea Lal Jha, I. L. R..6 C, 666 and Chimnajt Govind 
Godbole v. Dinkar Dhondev Gedbole, I. L. R., 11 B, 520. We must 
not, however, be understood as holding that it is not competent to 
the Judge to consider what weight is due to the document as 
evidence in the absence of the original. 

We set aside the decree of the Lower Appellate Court aud 
remand the appeal for disposal afresh. 


The costs in this Court will abide and follow the result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present ea Justice Best, and Mr. Justico Subramánia 


Aiyar. 
Pragada Krishnamma N aidu and Í Aplts. 2, 4, & o Pifs. WA repre- 
others. . za wa d sentatives of 8rd Pif.* | 


. = i Ve 4 ii . x 
Vajia Akhula Naidu. & others. Respondents (Defés). 
Civil Procedure Code, S. 562—Remand—Preliminary poin’—Admission of copies as 
evidence without proof of the loss of the orginal. 
Where a court of first instance had admitted in evidence copies of certain rele- 
vant documents without proof of the loss of the originals and the Appellate Court 
reversed the judgment of the lower court and remanded the case on the gr ound that 
the documents had been improperly admitted. 
Held that there was no disposal of the case by the first court, on a “ prelimin- 
ary point” so as to enable the Appellate Court to reverse and remand it under S. 562, 


; Civil Procedure Code, for'a fresh disposal. 


#5. A. No. 1838 of 1894. loth February 895. i 
Norm, See Syed Mushur Husein v. Bodha Bibi L, R 221, A1. | : 
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Sucond appeal against the Decree of the District Court of 
Ganjam in Appeal Suit No, 164 of 1893, reversing the decree 
of the Court of the District Munsif of Sompet in Original Suit 
No. 143 of 1892. 


The plaintiffs five in number sued on a Muchilika Exhibit 
dated 8th February 1890, which they said was executed to them 
by defendants 1, 2 and 3 ryots of the village of Tamalapurem, which 
was jointly rented by 5 plaintiffs and one Hanumantu Appala 
Naidu for Faslies 1298, 1299 and 1800. Hanumantu Appala Naidu 
was added as supplemental 4th defendant. 


In faslies 1298 and 1299 rents were duly collected. In fasli 
1300 there were disputes between plaintiffs and 4th defendant and | 
in consequence rents were not collected. 


The defendants 1, 2 and 3 denied the execution of the Muchi- 
lika and stated that the plaintiffs and the 4th defendant never 
divided the village into six shares in fasli 1300, and that quarrels 
having arisen between them they failed to enter into terms with 
the ryots though asked to do so by registered letters, and that the 
result was, that the crops were not gathered and became damaged 
and the ryots had lost their share of crops. 


` The defendants produced Exhibits I and II letters written by 

them and other ryots of the village to the renters. Copies of these 
letters were treated by the Munsif as originals, and the case was 
disposed of in plaintiffs?’ favour. On appeal, the District Judge 
remanded the case on the only ground that copies of tne letters had 
been admitted in evidence without proof of the loss of the originals. 
The District Munsif passed a fresh judgment confirming his origi- 
nal finding. The District Judge reversed it and dismissed the 
plaintiffs’ suit. 

The plaintiffs then preferred this second appeal to the High 
Court. 

0. R. Pattabhirama Aiyar for the appellants. 

V. Masilamani Pillai for the respondents. 

The Court delivered the following 


JUDGMENT —It is objected on behalf of appellant that the 
remand order of llth May 1893 was made without Jurisdiction as 
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the suit had not been disposed of on a preliminary point, and that 
consequently all the subsequent proceedings are invalid. 


We must accede to this contention. Itis supported by the 
decision of this Court in S. A. No. 1580 of 1892. : 


— Following that decision, we seb aside the order of remand and 


Shangunni 
v 


Veerappan. 


all the proceedings subsequent thereto, including the decree now 
appealed "against, and direct the Judge to dispose of the Original 
Appeal No. 56 of 1898 according to law. : 


| The costs hitherto incurred will abide and follow the result, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker, 


Shangunni Menon aja .. <Aplt. (8rd Deft.)* 


Veerappan Pillai and others a 4 Kespdis. (PIF. & Defts. 5, 


1, 2, 4 and 6). 


Malabar Law—Landlord and tenant—Value of improvements~ Madras Act T of 1887, 
8. 6. 


A tenant who has improved his holding by the planting of cocoanut trees is not 


_on being ejected, entitled to the capitalized value of the produce of the trees for 


their life. 
The enumeration in 8.6 of Madras Act I. of 1887 of the matters to be taken 


into consideration evidently refers to the different classes ct improvements specified 
in 8. 3, and the matters to bo considered must vary according to the class of the im- 
provement, 

Second Appeal against the decree of the District Court of 
South Malabar in Appeal Suit No. 123 of 1893, confirming the 
decree of the Court of the Subordinate J udge of South Malabar at 
Palghaut in Original Suit No. 16 of 1891. 


The Karnavan of the Ekanat tarwad one Shangunni Valia- 
kaimal, had demised certain properties on Kanom in 1878 to the 
defendants 1 to 8. The plaintiffs subsequently obtained a melka- 
nom of the properties from the jenmi and sued to redeem the 
demise of 1878. Defendants 1 to 3 alleged a purankadom in their 
favor by Shangunni in 1888 and claimed a right to retain the pro- 


* 9. A. No. 1812 of 1894, ` 5th November 1894. 
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perties for 12 years after the expiry of the kanom term. They 
claimed also a large sum of money as compensation for improve- 
ments which they had effected in their holding. One of the items 
of improvements for which they claimed compensation was a num- 
ber of cocoanut trees which they had planted and reared up. 
Under this item they claimed as compensation the capitalized val — 
‘of the net produce of the trees for the whole period of their life 
which was .estimated to be about 55 years. The Sub-Jdudge and 
on appeal the District Judge found that the Purankadom set up 
was not proved and decreed the plaintif? s sut granting compen- 
sation to the defendants for the cocoanut trees on a lower scale 
than that set up in the defence. 


The 8rd defendant preferred a second appeal to the High 
Court. 


P. R. Sundara Aryar 

C. R. Pattabhirama Aiyar for Ist respondent. - 
K. P. Govinda Menon for 2nd respondent. 

The Court delivered the following 


JUIIGMENT :—As the appellant did not choose to take the 
money out of court, he has no right to complain that the plaintiff 
withdrew it. He is liable for the interest upon the kanom amount. 
No reference to Exhibit III. as bearing upon the genuineness of 
the Purankadom document IJ. seems to have been urged in the 
Courts below, and there is nothing to show any negligence on the 
part of the vakil. We are unable to accede to the contention that 
appellant is entitled to the capitalized value of the produce of the 
cocoanut trees for the period of the life of those trees. See Valia 
Tomburatts v. Parvatr I. L. R., 13 M, 454. We are referred to 
explanation (a) S. 6 of Madras Act I. of 1887 as showing that the 
legislature intended the probable life of the trees to be taken into 
consideration. The enumeration in S. 6 of the matters to be taken 
into consideration evidently refers to the different classes of im- 
provements specified in S. 8, and the matters to be considered will 
vary according to the class of the improvement. The Subordinate 
Judge has properly considered the cost of planting and protecting 
the trees, and he has also taken into consideration the value of the 


annual produce. It is not enacted in S. 6 that the whole of the 


>) 
Lj 
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future annual produce shall be considered. The act is very diffi- 
cult to construe, but in the absence of express words to that effect 
we are not prepared to hold that the legislature intended to give 
to a. tenant holding only a 12 years’ lease, the whole value of the 


$ ~ produce of the cocoanut trees on his landholder’s paramba for 54 


Annamulay 
v. 
Moonesamy. 


years in addition to his lease (that being said to be the productive 
life of the cocoanut trees), This is practically what is now con- 
tended for.” The title of the Act may be “ to secure to tenants the 
market value of their improvements,” mate by them, but it does 
hot profess to create for them an interest in the land beyond the 
period of their leases; and this in effect would be done if. such a 
claim were allowed and it would amount to a virtual confiscation 
of the jenmi’s property. A reasonable interpretation must be given — 
to the Act and we must assume that if the legislature had intended 
to give the tenant an interest in the land after his lease had expired 
they would have said so in plain terms, i 


We dismiss the second appeal with costs of respondents 1 & 2. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir -Arthur J. H. Collins Kt. Chief J ustice and 
Mr. Justice Parker. ' oo : 
Aunamalay Mudaly and another Appellants (Plaintiffs). 
Ah : Ve e 
; < | Respondents (1st 2nd Oth 
A. Moonesamy Mudaly and others | and 7th Defendants.) 
Transfer of Property Act, S. 41—Ostensible owner—Bona fide’ purchaser for yalue— 
Estoppel. | ; 
Where a person in possession of property as ostensible owner, but not with the 
consent of the real owner, sells if to a third person, the real owner is not thereby 


. debarred from putting forward his title as against that of the purchaser, provided 


he has not done anything to induce the purchaser to buy the property. 

Appeal against the decree of the High Court of Judicature at 
Madras in the exercise of its ordinary original Civil J urisdiction 
made in Civil Suit No. 125 of 1889. ; 

One Chokalinga Mudaly died in 1879 leaving behind him: 
Bolile property and the plaintiffs claimed it as the Sapindas of the 





#0. S. A. No, 23 of 1804, 18th January 189%, 
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deceased. On the death of Chokalinga, the property seems to 
have been taken possession of by one of his sister’s sons, Ponnu- 
ranga, who dealt with the property alone, mortgaged it first to one 
Parthasarathy and finally sold it to the Gth and 7th defendants. 


Among other pleas the Gth and 7th defendants raised the 
contention that Ponnuranga was for 6 years in possession of the 
_ properties to the knowledge of the plaintiffs and that*they were 
bona fide purchasers for value without notice of the plaintiffs’ 
claim. 


Upon these contentions, Shephard J., delivered the following 


JUDGMENT :—Admittedly there is property which belonged 
to one Chocklinga who died in 1879. The plaintiffs assert that 
they are the sapindas of Chockalings, and some. evidence has been 
adduced to prove the connection between them. The evidence is 
extremely meagre. At the same time there being nothing to meet 
it I cannot say that there is no evidence to show that the plaintiffs 
are members of the same family as Chockalinga. ‘That being so 
they will be entitled to his property inasmuch as he died leaving 
no issus. e On his death the property appears to have come into 
the possession of one of his sisters Unamalai or his sister’s son 
Ponnuranga. Ponnuranga dealt with the property alone, mortgaged 
ib to one Parthasarathy and finally sold it to the Gth and 7th dofen- 
dants. | That is to say he sold them one house No. 5. With 
regard to this house, the question raised in the fourth issue is 
whether the purchasers took reasonable care to ascertain that 
Ponnuranga had power to sell it.. There is no doubt, it seems to 
me, that Ponnuranga had been in possession of the certificate and 
the title deeds, and having dealt with it, as I have said, there is no 
doubt that he was the ostensible owner of the property. The only 
doubt would be as to whether the purchasers took reasonable care 
to enquire whether the vendors had power to sell the house. What 
they discovered was that their vendors had been in possession of 
the property since the death of the last admitted owner. The 6th 
defendant says that, besides getting the title and a judgment, 
which is of no great importante, he made some inquiries of one 
Madurai, a connection of the family, and other persons. He says 
he also mentioned the subject to one Vakadu. Madurai, one of the 
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witnesses for. the plaintiffs, says that he warned the purchasers 
not to buy the house. This, I am unable.to believe. 


It is extremely unlikely that Madurai would have himself | 
taken the mortgage of another piece of property, if he really 
‘thought that there were reversioners having prior rights to Ponnu- 
ranga. On the whole I think I must find that the purchasers did 
exercise Peasonable care having regard to all the circumstances, 
As against the defendants 6th and 7th therefore the suit must 
be dismissed with costs. As against the other defendant there 
must be a decree for the plaintiffs with costs. 


An appeal-was preferred against this judgment 
M. Krishnama Chariar for the appellant. 


Sundaram § Kumarasami for respondents. 


The court delivered the following , 


JUDGMENT :—The learned Judge has not found—and we do 
not see any evidence, that 2nd defendant was the ostensible owner 
with the consent of the plaintiffs, and this being the case the 
plaintiffs are not debarred from putting forward ther title as 
against the purchasers from the ostensible owner. All that is 
‘alleged against the plaintiffs is that they did not come forward to 
claim the property or warn the intending purchasers, but it is not 
alleged that this quiescence, whatever was the cause of it—was 
- accompanied by any miisrepresentation in act or word. See Bas- ` 
wantapa Shidapa v. Ranu and Malkhana, I. L. R, 9 B, 86. 8.41 
of the ‘Transfer of Property Act merely gives expression to princi- 
ples formerly well recognised. We must also hold that defendants 
6th and 7th did not make reasonable enquiries as to the title they 
were purchasing. They do not state that they made enquiries as 
to who performed Chockalinga’s fuheral ceremonies, nor did they 
enquire of Moonesamy (Ist defendant) who was living close by and 
though they allege a gift from Chockalingam to his sister, they 
did not receive with their conveyance any deed of gift, nor have 
they brought evidence to show they had ground for belicving there 
had been an oral gift. The collector’s certificate in Unnamalai’s 
name is not a title-deed, and could at most show Unnamalai’s pro- 
fession but not the basis of her title. 
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We do not understand why the evidence of Madura Mudaly 
(8rd defendant) should be discredited. His interests in defending 
the suit appear identical with those of defendants 6th and 7th, and 
there is nothing to show his mortgage claim was scttled out of 
court by plaintiffs or by 2nd defendant. Had he been in a position 
to contest the suit on the the same lines as those adopted by 
defendants 6th and 7th, it would apparently have been hjs interest 
so to do. 


We must allow the appeal and decree in plaintiffs’ favor for 
possession of item No.2 in the plaint schedule. Respondents (defen- 
dants 6th and 7th) mustalso pay appellants’ costs on the original 
side and in this appeal. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best, 
Maridu Bramhanna wati swe Appellarit (Defendant).* 
Ve 
Sonti Ramaswami having died pen- 
dente lite his minor sons, Sonti > Respondents (Plf.”s heirs). 
Ramal@ishnuma and others sii 

Tort—Defamation—Of wife—Suit by husband. 

It is only the person who is defamed that ought to sue. Where the plaintiff's 
wife who was sui juris and could sue for herself was defamed and the husband sued 
in his own behalf for damages for defamation : 

Held, that he could not sue as the defamatory worda complained of did not 
impute any personal misconduct to him, The injury, if any, caused to him was 
mediate or remote aud not immediate or proximate. 


Second appeal against the decree of the District Court of 
Kistna in Appeal Suit No. 1335 of 1892, confirming the decree of 
the Court of the District Munsif of Gudivada in Original Suit 
No. 87 of 1892. 


Plaintiff sued defendant for damages for defamation. The 
defamatory words complained of were an allegation that the wife 
of the plaintiff had illicit intercourse with a pariah and had borne 
children which resembled the pariah. Both the District Munsif 
and the District Judge decreed the plaintifi’s suit. 


— Aa 


#A.S. No. 107 of 1894. 20th December 189 4. 
Nors.—Sce Govinda Reddi v. Thirnvengads Reddi, 5 M, L. J. R, 65. 





Bramki; 


V. 
Rama I 
nam 
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'. The defendant then preferred a second appeal tothe High 
Court. 
E. Venkatarama Sarma for Appellant. 
K. Narama Rao for Respondents. 
The Court delivered the following, 


JUDGMENTS :—Muthusama Aiyar, J.:—I do not think that 
this is a case in which we should depart from the rule that it is the 
person who is slandered that ought to sue. - The plaintiff’s wife is 
SUL juris and she may sue for the slander. No other person is 
permitted to sue, because however closely he may be related to the 
. person slandered and whatever pain of mind he may suffer from 
the slander of his relation, the injury caused to him is mediate or 
remote and not immediate or proximate. If the rule were other- 
wise, the defamer might be liable for as many actions as there are 
near relations of the person defamed, It is said that the defamer’s 
object was to villify the plaintiffs. But the. slanderous words 
spoken do not impute any personal misconduct to him. They 
do not state that the plaintiff knew of his wife’s want of chastity 
and with that knowledge lived with her. The language used is 
consistent with plaintiff’s belief in his wife’s chastity. he object: 
was no doubt to cause intense pain of mind to the plaintiff and to 
insult him in the heat of altercation, but it was part of that object 
to do it only by slandering his wife and children. Suppose the 
wife brought an action against defendant, would it be a good 
defence to say that, though she was the person slandered, it was 
intended only: to insult her husband. If not, the rule that a 
slanderer should not be liable to as many actions as there are rela- 
tions would'be violated. I would follow the principle laid down in 
Subbawar v. Krisnta Ajar, I. L. R„ 1 M, 388, Luckumsey. 
Rowji v. Hurbun Nursey, I. L. R , 5 B, 580, Daya v. Param Sukh, 
I. L. R., 11 A, 105. Setting aside the decrees of the Lower Courts, 
I dismiss the suit. But under the circumstances there will be no 
order as to costs throughout. | 


Best, J :—Though most unwilling to disturb the decrees of the 
courts below in this case, Lam constrained to come to the concln- 
sion that the authorities cited leave us no option and that the plain- 
tif’s suit must fail. I concur therefore in the decree proposed by . 


my learned colleague. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. J ies D. Subramania Aiyar. 
Chidambara Mudali and aiother ... Appellants.* 
l v, 
Ramaswami Udayan an? .» Respondent 
Appeal—Order under S. 40 of Act II of 1864—~Decree—Civil Procedure Gode, 5.2 den? 


No appeal lies against an order passed by a Civil Court under S. 40 of Act II Banc 
of 1864. 


Second Appeal against the decree of the District Judge of 
South Arcot dated 5th Dec. 1893 passed on -Appeal presented 
against the decree of the District Munsif of Chidambaram in 
Petition No. 585 of 1898. 


This was an application under S. 40 of Madras Act II of 1864 
for possession of the property sold for arrears of land revenue on 
the 2nd November 1886. A previous application by the petitioner 
was dismissed on the 29th June 1889 on the ground that the 
building sought to be delivered was not included in the sale 
certificate. ‘The petitioner since obtained a fresh certificate dated 
29th March 1895 wherein the building was included and made 
the preset application. The date of the 1st certificate of sale 
was 29th June 1889. 


The counter-petitioners opposed the petition and pleaded that 
the application was barred by time. 


The District Munsif decreed possession to the plaintiff. On. 
appeal the. District Judge confirmed the decision of the Munsif. 


The defendants thereupon filed an appeal against the re 
order of the District Jud ge. 


V. Krishnasamy Aiyangar oi R., Sadagopachariar for the 
appellants 


T. V. Seshagiri Aiyar for the respondent raised a preliminary 
»bjection that there was no appeal in the case. 
The Court made the following 
ORDER :—Itis objected that no appeal lies in this caso. | 
hink the ‘objection is well-founded. The order passed under S. 40 
of Act IT of 1864 by the District Munsif directing that possession 
A, A. O No. 17 of 1894; 3rd April 1895, 


-Subraliman- 
yam 
v. 
Perumal 
Reddy, 
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be given to the holder of the Collector’s certificate is clearly not 
a decree within the meaning of S. 2 of. the Civil Procedure 
Code. No appeal or second appeal lies against that order under 
the Code. Noris any appeal given by the Revenue Recovery 
Act. I must therefore reject the appeal on the preliminary ground 
taken for the respondent. ° 


The appellants will pay the respondents costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Authur J. H. Collins Kt. Chief Justice and 
Mr. Justice Parker. a 
Subrahmanyam “a r: .... Appellant (Plaintig)* 


uv . 


Manna Perumal Reddy and another ‘Respondents. (Defendants): 


Transfer of Property Act (IV of 1882) Ss. 8, 54—Registration Act Ss. 17 and 18.— 
Intangible ‘thing—Transfer of interest under hypothecation hond—Registration— 
Actionable claim. 


Where in consideration of a sum of Rs. 70, a hypothecatec transferred his 
registered hypothecution bond and the sums due thereunder amounting to 
Rs. 137-14-0 held that the deed of transfer did not require registratagu and could 
not be rerarded as a sale of an intangible: thing within the meaning of 8, 54 of tho 
Transfer of Property Act. 

Held further that the primary subject of the transfer in such a case was the 
debt and not the charge. 


The words intangible thing in 8. 54 of the Transfey of Property Act do not 
include a charge created by way of security for a debt. 


Second appeal against the decree of the District Court of 
North Arcot in A. S. 209 of 1891; confirming the decree of the 
District Munsif of Sholingur in-Original Suit No. 888 of 1891. 


The first defendant and his father executed a registered 
hypothecation bond to onc Ayyasamy Mudali on the 80th of June 
1879, whereby they acknowledged a sum of Rs. 87 as due by them 
on settling of accounts and on: previous transactions and in pay- 
ment of the interest they agreed to sow, cultivate and deliver 
indigo cvery year and in default of doing so in any year to pay the 
interest in cash and they mortgaged certain lands, shop, &c., as 
security for. payment of principal and interest, On the 17th of 











* S. A. No, 1551 1894, 
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May 1884, in consideration of the payment of a sum of Rs. 70 
Ayyasamy Mudali transferred to the plaintiff, the hypothecation 
bond of 1879, and made over to the plaintiff all sums due there- 
under. The amount of principal and interest due’ on the hypo- 
thecation bond on the date of transfer was Rs. I87-14-0. The 
instrument of transfer wase not registered. The present suit was 
brought by the plaintiff to recover Rs. 129-10-9 principal and 
interest due under the hypothecation bond. Both the courts 
below dismissed the plaintiffs suit on the ground that the transfer 
was a sale of an intangible thing as defined in section 54 of the 
Transfer of Property Act and could be made only by a registered 
instrument. The plaintiff appealed to the High Court. 


M.O. Parthasarathy Aiyangar for appellant. 


T. A. Narasimhachariar for respondent. 


JUDGMENT :—We are of opinion that what was sold by 
Exh. A was a debt secured by a charge upon immoveable property. 
Such a debt is an actionable claim and the assignee will be entitled 
to a personal decree for the debt as well as to the charge. Under 
9. 8, Transfer of Property Act the operation of the transfer of the 
debt is to pass to the transferee the securities for the debt, but 
what is sold is primarily not the charge bnt the debt. So far as the 
sale creates a charge in favor of the plaintiff it is a charge for Rs. 
70 only, and falls within the provisions of 8. 18 of the Registration 
Act See Nowla Ooma v. Balu Dhurmaji, I, L, R., 2 B, 97, 


Though it is true that the term “other intangible thing” in ` 
S, 54 of the Transfer of Property Act might include a charge, the 
expression must be construed with reference to its context and 
to the heading of the Chapter. The Chapter relates to sales of 
‘“‘immoveable property ” and the context classes “ other intangible 
things” with ‘ reversions ’ in contradiction to tangible immoveable 


property. 


Though the language is not very clear, it seems to us probable 
that the legislature mtended to distinguish between vested and 
contingent interests in immoveable property, In the case of the 
latter all sales were made compulsorily registrable but in the case 
of the former only sales of the value of Rs. 100 and upwards. 
The effect of this was to preserve the distinction created by Ss. 17 

3 


Goanambal 
Vv. 
Ammalu 
Ammal. 
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and 18 of the Regislation Aci and S. 54 was no doubt 'enacted with 
referrence to those provisions. l 


It would be very anomalous if the transfer of an hypotheca- 
tion charge required registration when the original hypothecation 
did not require it. 

Taking this view, we are of opinion that the registration of | 
Exh. A was not compulsory. We reverse the decrees of the courts 
below and remand the suit to the Court of first instance to be heard 
on the merits. The District Munsif will provide for all costs 
hitherto incurred in his final decree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Best and Mr. Justice Subramania 


Aiyar. 

Gnanambal oe 2 ... Appellant (Defendant.)* 
V. 

Ammalu Ammal ... = ... Respondent (Plaintiff) 


Conditional Wills—Writing to operate as Will only if the testator die within a certain 
period. , = 
Where a person had executed a Will in a certain year by which he had made 


certain dispositions and had stated in the preamble to the Will that it was executed ` 


< for that year, and there was nothing to show, that he did anything, after the expir- 


ation of the said year, indicating an intention to keep the Will as a subsisting testa- 
mentary instrument, and died subsequently. 


Held that the Will had at his death no force whatever ‘and that he must be pre- 
sumed to have died intestate. l 
Appeal against the order of the District Court of Madura, 
dated 6th March 1893 in Original Suit No. 20 of 1892. 


. This was a contested petition for Letters of Administration 
with Will annexed and was registered in the District Court of. 
Madura, under S. 83 of Act V. of 1881, as a suit. The plaintiff 
(petitioner) is the mother and the defendant (counter-petitioner) is 
the widow of one Sadasiva Sastri, who died childless in J anuary 
1892. By the document which was put forward as a Will (Exhi- 
bit A), dated 1886 and containing the words “for the said year” in 
the preamble, certain specific bequests were made to the niece and 





A. A. O. No. 124 of 1898.. ` 15th February 1894, 
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the widow of the deceased, while the remainder of the estate was 
left to the mother, and no executor was appointed. 


The District J udge gave judgment-for the plaintiff and ordered 
Letters of Administration to be issued in her name. 


The defendant then appealed to the High Court. 
P. R. Sundara Aiyar for V. Krishhnaswami Aiyar for appellant. 


V. Rangachariar for respondent. yi 


The Court delivered the following 


JUDGMENT :—We see no reason to doubt the correctness of 
the Judge’s finding that A is in the handwriting of the deceased 
Sadasiva Sastri. It is contended for the appellant that, even if A 
is genuine, it was intended only to operate in case of the death of 
the testator within the year, as is apparent from the words ‘ Mel- 
padi Varushathukkaga’ (for the above year) contained in it. 


We are of opinion that these words cannot have been used 
without some object and the only object with which they can be 
held to have been used is to limit the operation in the manner 
urged on behalf of the appellant. 


Such being the case, the deceased must be held to have died 
intestate and petitioner’s application for Letters of Administration 
with copy of the Will annexed must be dismissed. 


We allow this appeal and, setting aside the Lower Court’s 
order dismiss the application for administration with costs through- 
out. ; z 


— 





-æ nee aa 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar. 
Innasi Pillai sb «` a Petitioner (Plaintif’)* 


VU. 


Sivagnana Desikar alias Gnana Sam- 


banda Pandara Sannadhi and others, \ Respondents (Defendants). 


Specific Relief Act I of 1877, S. 9—Immoveable property—Possession—Right to collect Innasi*Pillai 
rents from tenants—Non-joinder of parties—No objection taken in the first instance. = 


ae Sivagnana 
The expression “ Immoveable property ” in 8. 9 of the Specific Relief Act | of Desikar alias 
1877, should be construed to mean what it is defined to be in Cl. 5,5.2 of the Gen- TER PRA 
oral Clauses Act. ‘  Sannadhi. 





*C. R. P. No. 643 of 1893. 15th May 1894. 
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A right to collect rents from tenants in actual possession with rights of occu- 
paney, is ‘‘Immoveable property ” within the meaning of S. 9 of the Specific Relief, 
Act I of 1877, and a person dispossessed of such right can sue under that section 
for the specific relief to which that section entitles him. The way in which posses- 
sion is to be restored to the plaintiff in such cases is to pass an order under S. 5 of 
the Specific Relief Act I of 1877, directing the tenants to pay rent as heretofore to 


the plaintiff and not to pay rent to his rival claimant until the latter dispossesses the 


. || 
former in due course of law. 


Krishna v. Akilanda, I. L. R., 18 M. 54, Bhundal Panda v. Pandol Pos Patil 
I. L. R., 12 B. 223, and the opinion of the minority of the Judgesin Fadu Jhala v. 
Gour Mohun Jhala, I. L. R., 19 C. 544 approved and followed. 


Where a suit is defective by reason of non-joinder of parties and no objection is 
taken in the written statement, and the suit is disposed of on a preliminary point, the 
defect may be cured when a Court of Appellate or Revisional jurisdiction reverses 
the decision on the preliminary point and sends the case back for disposal on the 
merits. | : 

Petition under S. 622 of the Civil Procedure Code, praying the 
‘High Court to revise the decree of the District Court of Trichino- 
poly in Original Suit No. 26 of 1892. 


Ml. O. Parthasarathy Avyangar for petitioner. 
V. Krishnasami Aiyar for lst respondent. 
The Court delivered the following 


JUDGMENT :—This was a suit brought by petitioner“under S. 9 
the Specific Relief Act. The villages mentioned in the plaint 
are Imams attached to the temple on the rock at Trichinopoly. 
First countet-petitioner is the Pandara Sannadhi, who manages 


them on behalf of the temple, and 2nd and 3rd counter-peti- 
tioners are Tambirans, who are his agents. The villages are 


„in the occupation of persons who cultivate them and pay the 
temple the rent due upon them. On the 4th October 1889, Ist 
counter-petitioner’s agent leased them to petitioner for a period 
of five years, and in pursuance of the lease, petitioner collected rent 
from the tenants till 15 days prior to the suit. Petitioner’s case 
was that the instrument of lease provided that if default were made 
in the punctual payment of rent, the lessee should at once surrender 
the lease and his possession, that although petitioner regularly. paid 
rent, lst and 2nd counter-petitioners improperly cancelled the lease 
on the pretence that he failed to pay rent punctually, that 4th and 
5th counter-petitioners since obtained a lease from lst counter- 
petitioner and began to collect rent un der it from petitioner’s tenants, 
and by so doing, dispossessed him, otherwise than, in due course of | 
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law. The plaint prayed that possession might be restored to peti- 
tioner under S. 9 of the Specific Relief Act. The Acting District 
Judge held that S. 9 referred to physical and not constructive 
possession, and that petitioner was not entitled to enforce, under 
that section, his right to collect the melvaram. 


It is admitted before nfe that petitioner’s right is restricted to 
receipt of melvaram or rent, and the parties in actual possession are 
ryots with rights of occupancy. It is urged on petitioner’s behalf 
that the collecting of rents by counter-petitioner in collusion with 
his tenants so as to deprive him of the fruit of his lease constituted 
sufficient dispossession within the meaning of 8. 9. 


In support of his opinion the Judge relies on the decision in 
Tarini Mohun Mozwmdar v. Gunga Prasad Chuckerbutty, I. L. R., 
14 C. 649, and distinguished it from the decisions in Krishna v. 
Akilanda I. L. R., 18 M.54and Bhundal Pandav. Pandol Pos Patil 
I. L. R., 12 B. 221. On petitioner’s behalf, my attention is drawn 
to the definition of ‘“‘ Immoveable property” in the General Clauses 
Act and to the decisions in Pramatha Bhusana Deb Roy v. Doorga 
Churn Battacharji, I. L. R., 11 C. 418, and Ramasamiv. Danakots 
Ammal, I. L. R, 12 M. 88, and two other decisions under 8. 145 
of the C&de of Criminal Procedure. I do not think that the decision 
of the Judge can be supported. Itis opposed to the ground on 
which the cases of Ramasami v. Danakoti Ammal, I. L. R., 12 
M, 88, and Krishna v. Akilanda, I. L. R, 13 M, 54, were decided. 
In the latter, it was held that the expression “ Immovable 
property” used in S. 9 should be construed to be what it is 
defined to be in the General Clauses Act; and a divisional bench 
of this Court observed in the former that a dispute between two 
persons as to the right to collect rents from the tenants in possession 
is cognizable under S. 145 of the Criminal Procedure Code and is 
a dispute concerning tangible immoveable property within the 
meaning of that section. In Krishna v. Ahtlanda, I. L. R., 18 
M, 54, a right of terry was held to be immoveable pro-perty. 
Aecording to 5.2, Cl. 5 of the General Clauses Act, immove- 
able property includes benefits arising out of land and receipt of 
rent comes within the purview of that definition. 


According to S. 2, that definition must be read as part of the 
Specific Relief Act unless there be something repugnant in the 


- 
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subject or contest. The real question is whether there is anything 
repugnant in the subject or contest. In S.9 of the Specific Relief 
Act, the words “ possession and dispossession ” occur and receipt 
of rent is the ordinary form in which many landholders enjoy their 
land. Again, the words “ recover possession ” are also used in S. 9, 
and S. 5 specifies the several forms in which specific relief may be 
given. An order under the last mentioned section to pay rent as 
heretoforé to plaintiff and not to pay rents to defendants until the 
latter dispossess the former in due course of law, is sufficient to 
restore possession, I do not see why specific relief in that form 
should not be given, and why possession should be taken to mean 
physical possession only and to exclude constructive possession. 
To hold that constructive possession is not pessession, would deprive 
a large body of landholders in this Presidency of the pretection of 
the Act. It is true that in Tarini Mohun Mozumdar v. Gunga Pra- 
sad Chuckerbutty, I. L. R., 14 C. 649, it was held that mere discon- 
tinuance of payment of rent does not constitute dispossession within 
the meaning of 5. 9, but it seems to me that every landholder 
holding possession by a tenant and every tenant holding actual 
possession under him understands by possession, not merely actual 
possession, but also receipt and payment of rent. If the tenant 
colludes with another and pays him rent, denying his real land- 
holder’s right to rent, it would, in common parlance among the 
agricultural classes, amount as much to dispossession as the depri- 
= vation of physical possession. 


Suppose a tenant holding under a lease from year to year, or 
for a term of years, suffers eviction in collusion with a stranger and 
pays rent to the latter and refuses to pay the same to the real land- 
lord; if the colluding tenant will not sue, is the landlord without 
any summary remedy? Under the general law, neither the tenant 
nor the stranger will be permitted to deny the landholder’s title 
and set up an adverse title until possession is restored to the land- 
lord. .Jt is then said that the case premised is a casein which there 
is no occupancy right, but it must be observed that the case is per- 
tinent to this extent, viz., that in both cases, the landholder’s 
possession is constructive, and if it is a legitimate ground of com- 
plaint under S. 9 in the one, it is so in the other. I am inclined to 
agree in the observations of the minority of the learned J udges who 
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decided the case of Fadu Jhala v. Gour Mohun Jhala, I. L. R., 19 
C. 544. In Bhundal Panda v, Pandol Pos Patil, I. L. R., 12 B. 221, 
the right to fish was recognised as being within the definition of the 
General Clauses Act. The right to work a ferry and the right to 
fish are not distinguishable from the right to collect rentin so far as 
they ‘are all within the pusview of the definition of immoveable 
property in the General Clauses Act. 


At al] events I am bound to follow the course of decisions in 
this Court until the Full Bench modifies them. 


Another objection is that the tenants in occupation are not 
made parties to this suit. This isa defect which is not too late to 
amend. This objection was not taken in the written statement and 
as the suit was dismissed ona preliminary point, I set aside the 
order of the District Judge and remand the case for disposal on the ` 
merits. The costs of this petition will abide and follow the result. 


Pod 


The Madras Law Journal 


IN THE PRIVY COUNCIL.* 


[On hen from the High Court of J udicature at Fort William 
in Bengal.] ° 


A Present: :—Lord Watson, Lord Macnaghten, Lord Shand, 
Lord Davey and Sir Richard conn 
Mir Maliomed Hossein sai ... Appellant. 


Vv. 


Kishori Mohan Roy Sis ... Respondent, - 





Mortgage by benamidar—Estoppel of real owner and representative—Attachment in Mir Mahomed 
execution—Effect of compromise in reviving attachment withdrawn. Hoists 


Where the benamidar of certain property exercising acts of ownership mort- Kishori Moh- 
gages it toa bona fide mortgagee for consideration without notice, neither the true ee 
owner nor his judgment-creditor purchasing the property in execution of a decree 
subject to the rights of the mortgagee, can question the rights of such mortgagee. 


Where property under attachment in execution of a decree against a deceased 
judgment debtor, was released on the application of the representative and during 
the pendency of an appeal from the order of release, the representative mortgaged 
the property fo a third person, the validity of the mortgage cannot be affected by a 
compromise entered into by the parties to the appeal which was recorded by the 
appellate court, and whereby the representative made herself and all her property 
liable and the attachment was deemed to be continued. Such a compromise 
cannot operate as a revival of the attachment so as to invalidate the mortgage. 

The facts of the*case will appear sufficiently from the follow- 


ing judgment of their Lordships which was delivered by 


Sir Richard Couch :—This is an appeal against a decree of 
the High Court at Calcutta, reversing a decree of the First Subor- 
dinate Judge of Dacca in favour of Appellants in a suit brought 
by them against the first and second respondents, and another 
respondent Baikunt Mohun Roy, who has died during the appeal, 
and whose representatives have been substituted for him. here 
were, two other defendants who are not respondents, viz., Mussum- 
mat Amirunnissa Khatoon the widow, and Abdul Hai the son of 
Abdul Ali deceased. The facts upon which the question to be 
determined arises appear to their Lordships to be these. On the 
9th May 1865 the appellants obtained a decree against Abdul Ati 


a e 








# 30th March 1895. 
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for a large sum of money, from which he appealed to the High 
Court at Calcutta. That Court affirmed the decree with an imma- 
terial modification. Abdul Ali then appealed to Her Majesty in 
Council. His appeal was substantially dismissed, but in conse-- 
quence of certain objections taken by him it was referred back to 
the High Court to ascertain and declare for what amount the 
appellants were to be entitled to issue execution under the decree. 
On the 28th February 1872 a final decree was made by the High 
Court by which it was ordered and declared that the appellants 
were at liberty to take out execution for Rs. 62,918-9-3 with costs 
and interest. 


During these proceedings Abdul Ali died, and Amirunnissa 
for herself and as guardian of her minor sons by Abdul Ali, and 
Karimunnissa Khatoon a daughter of Abdul Ah, were substituted 
in his place in the record as his representatives. On the 18th May 
1872 the appellants caused the property in question in this appeal 
to be attached in execution of the decree, by a prohibitory order, 
dated the 8rd May 1872 issued ont of the Court of the District 
Judge of Dacca. The order prohibited the judgment-debtors from 
alienating the property, and all persons from receiving the same 
by purchase, gift, or othorwise. By the Code of Civil Procedure 
then in force, and by the Code subsequently and the Code now in 
force, any private alienation of the property attached by sale gift 
or otherwise is made null and void. On the llth June 1872 Ami- 
runnissa put in a claim to the property attached, alleging that it be- 
longed to her in her own right, having been-purchased by her from 
her husband. 


On the 28th December 1872 the Officiating District Judge of 
Dacca delivered his judgment, allowing the claim and directing 
the property to be released from attachment. The appellants 
appealed to the High Court against this judgment, and on the 10th 
July 1873 that Court, considering that the real issue in the case 
had been misconceived, and that the Judge had not entered*into 
the evidence which was material on the subject to be decided 
framed an issue whether the property which had been attached and 
was admittedly in the possession of Amirunnissa was property 
which came into her possession as part of the estate of Abdul Ali, 
and remanded the case to the Judge of Dacca for trial. The order 
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of 28th December 1872, releasing the property from attachment, 
was not set aside; whether it should bo set aside depended upon 
the finding on this issue. 


The issue was never tried ; WA and the appellants 
came to a compromise which is ee in two petitions presented 
to the Court on the 30th May 1874, one by Amirunnissa and the 
other by the appellants. The petitions differ slightly in some parts, 
but are in substance the same, and the nature of the compromise 
may be taken from the latter. It refers to the decree of the 28th 
February 1872, the attachment in execution of it, the allowance of 
Amirunnissa’s claim, the appeal to the High Court and the remand, 
and states that it was settled by the appellants that they should 
take only Rs. 89,000 out of the total amount due to them, and 
prays that the agreement made on the terms settled between the 
parties “be taken as a part of the original decree capable of being 
“ executed according to the rules for the execution of decrees, that 
“the present claim cases be struck off the file, and that the work of 
“ the sale be stopped.” 


Then follow the terms :—Amirunnissa paid Rs. 9,000 in cash, 
and was to pay the remaining Rs. 80,000 by yearly instalments 
extending over a period of 14 years. - Till the realization of that 
money the attachment in respect of the 4-annas share of the pro- 
perties that had been attached, and with regard to which she had 
put forward her claim, except some property not included in the 
property now in quéstion, was to subsist, and the attachment in 
respect of the remaining 12-annas share was withdrawn. It 1s then 
said that the 4-annas share of the other. properties in connection 
with the claim; and of all other properties of Amirunnissa whether 
standing in her own name or in the names of others and of the 
properties left by her husband and obtained by her by right of in- 
heritance from him, was to remain liable for the debts under the 
decree,-and that till the realization of the money due, Amirunnissa, 
or her heirs or representatives should not be able to make any sale 
gift, or any other kind of transfer, of the 4-annas share so hypo- 
thecated. The ordér of the Court made on the 30th May 1874 on 
this petition was that “this case be struck off the file.” A simi- 
lar order was made on the other petition. 


On the Ist May 1882, on the application of the appellants, a 
sale-proclamation was issued from the Court for the sale by public 
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auction of the property now in question. It stated that the right 
title and interest of the judgment-debtors only should be put up 
to sale, and that these and the encumbrances and other charges on 
the property were all specified in detail in the schedule against 
each lot. The lots of this property were Nos. 1 and 2. Under 
the heading in the schedule, “ Detailed description of encumbrances 
“on the property,” there is against each of these lots a statement 
that Amirunnissa had mortgaged dated the 14th Jeyt 1280 (26th 
May 1873) to Kishori Mohun Roy (the first respondent,) and that he 
had instituted a suit against her for the recovery of Rs. 18,719-14-5 
out of the mortgaged property, and obtained a decree, dated the 
18th March 1878, ‘The property was sold on the 27th November 
1882, and was purchased by the appellants for Rs. 930. This was 
a purchase of the equity of redemption. The property was repre- 
sented by the appellants for the purpose of presenting this appeal, 
to be of a value exceeding Rs. 10,000. A sale certificate was 
granted to them on the Ist December 1883. They were unable to 
obtain possession, and the Roys being in possession the appellants 
on the 7th June 1886 brought this suit against them and Amirun- 
nissa and Abdul Hai the son of Abdul Ali, to recover possession 
free of the encumbrances. . 


= The case of the Roys was that Abdul Ali had before the 
appellants obtained their decree sold the properties in suit to Ami- 
runnissa in part satisfaction of her dower; that she on the 26th 
May 1873 mortgaged the properties to these glefendants on which 
mortgage they had sued her and obtained a decree on the 13th 
March 1878; and that at a sale in execution of the decree they 
had purchased and been given possession of the properties in suit 
in March 1804. The mortgage is the same as that mentioned in 
the sale-proclamation. It has been found by the High Court and 
by the Lower Court that the conveyances by Abdul Ali to Amirun- 
nissa were benami, not in good faith for consideration. But on the 
19th February 1864, Amirunnissa’s name was ordered by the Offi- 
ciating Collector of Dacca to be registered in the Collectorate as 
the owner of partof the property which was a revenue-bearing 
estate, and it was not denied that from that time down to Abdul 
Ali’s death in August 1866 all the usual acts of ownership were 
exercised in her name. She was for all purposes the apparent 
owner, Inthe written statement of the defendants they set up 
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the mortgage to them, and said that according to the terms of the 

‘deed Amirunnissa received from them a large sum of money as a 
loan, but they did not aver that the mortgage was taken bona ide 
and without notice of her being a benamidar. At the settlement of 
issues many issues were framed, but not one raising this question. 
If the appellants had intended to raise it, they might have asked 
for an issue upon it. There being no issue, the Subordinate Judge 
did not take any notice of this question, but it appears to have been 
raised in the High Court and to have been argued that the defen- 
dants, who were there the appellants, were not entitled to succeed, 
because it had not been raised in the defence or made the subject 
of an issue. The High Court did not allow this objection, and 
held that the Roys had a good title as bona fide mortgagees and 
auction purchasers in execution of their decree. This must now 
be taken as the fact. Their position is such as is described in the 
judgment of this Committee delivered by Sir Montague Smith, in 
the case of Ramcoomar Koondos v. Macqueen (I. A. Sup. Vol. 49) 
where he says. “It isa principle of natural equity, which must 
be universally applicable, that where one man allows another to 
hold himself out as the owner of an estate, and a third person 
purchases it for value from the apparent owner in the belief 
“that he is the real owner, the man who so allows the other to 
“hold himself out shall not be permitted to recover upon his secret 
“title, unless he can overthrow that of the purchaser by showlng, 
« either that he had direct notice, or something which amounts to 
_ “constructive notice, of the real title, or that there existed circum- 
« stances which ought to have put him upon an enquiry, that if 
“<< prosecuted would have led to a discovery of it.” This principle 
applies to Abdul Ali, and the appellants are in the same position, 
as they purchased only his right title and interest, and are equally 
bound by it. 


The question then is:—had the attachment or prohibitory 
order any effect upon the mortgage? The order of the District 
Judge had released the property from the attachment. The High 
Court upon appeal-framed an issue and remanded the case for trial 
of it. ‘The Court did not set aside the order of the District Judge. 
Whether that should be done depended upon the finding upon the 
issue which in consequence of the compromise was never tried. 
The orders of the 30th May 1874 to strike the case off the list of 


Gurusami 


vi 
Siyakami. 
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pending suits could not have the effect of reversing the order 
releasing the property from attachment. The case being before 
the High Court on appeal, the District Judge had no power to 
reverse his order. The case had passed ont of his hands. But 
assuming that the orders of the 80th May were intended to give 
effect to the compromise, and (although most informal) that they 
did so, their Lordships are of opinion that the compromise did not 
operate to“revive or restore the attachment and make it effective 
upon the mortgage. The liability of Amirunnissa under the com- 
promise was different from the liability of the representatives of ` 
Abdul Ali under the decree of the 28th February 1812. She be- 
came personally liable for the payment of the instalments and all 
her property was made liable for it. The effect of the compromise 
was to substitute that liability for the liability in the decree of 
February 1872 and to put an end to the attachment. The appel- 
lants who purchased only the right to redeem the property, and 
now seek to recover possession of it freed from the mortgage, have 
failed to show their title to possession and their Lordships will 
humbly advise Her Majesty to affirm the decree of the High Court 
and to dismiss this appeal. The appellants must pay the costs of 
this appeal. e -> 





IN THE PRIVY COUNCIL? 


- [On appeal from the decision of the High Court of Judicature 
at Madras. | . 


Present :— Lord Hobhouse, Lord Macnaghten, and Sir 
Richard Couch. 
Gurusami Pillai and others Ba ... Appellants. 


l Ve 
Sivakami Ammal ns NA ... Respondent. 


Hindu Law—Will—Construction of—Beguest to daughters—Daughter having issue. 

Wherea Hindu testator died leaving a widow and two daughters and by his 
will directed that the income of his properties should be enjoyed by the daughters in 
equal shares, if they couldjnot live together and enjoy it as one family, and further 
provided that “if both the said daughters have issue, they shall divide the said pro- 
perties equaly ; those who have no issue shall as aforesaid enjoy the income for their 
lives and those who have issue shall enjoy the whole property.” Held on the death of 
one of the daughters having had issue but without leaving any behind her that she 
took her share absolutely and that it descended toher heir under the Hindu Law. 
ne —— 


* 30th March 1895. 
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The facts are fully set out in the judgment of their i 
delivered by 


Lord Hobhouse.—This is a family dispute, arising out of the 
will of Gurunadha Pillai, which was made on the 19th October 1864. 
The plaintiff, who is now represented by the appellants, was the 
testator’s elder daughter Pichayi. The principal defendant, now 
represented by the respondent, was the husband of thp testator’s 
younger daughter Sinnattal. 


By his will the testator states that he is dangerously ill, and 
and has no male issue, but has two daughters, Pichayi aged seven 
years, and Sinnattal aged three, born of his fourth wife Sivagangai ; 
and that by means of this will he has given away his estate, which 
he describes, to the sard two CARE ERN Then occur the following 
sentences .— 


“The aforesaid two daughters after their marriage shall with their 
husbands remain in this family and enjoy as one family the income of the 
aforesaid properties without division and without alienating by sale, dc.” 


“Ifin so doing there should be disagreement between them, the income 
thereof minus the just expenses, shall be enjoyed by them both in equal 
shares. if both the said danghters have issue, they shall divide the said 
properties equally. Those who have no issue.shall as aforesaid enjoy the 
income for their lives and those who have issue shall enjoy the whole pro- 
perty. ‘Till then the miras shall continue in my name. In case your mother 
and you disagree and live separately you shall pay 21 kalams of paddy and 
7 rupees a year for her maintenance.” 


He further provided that if he should recover and get a male 
child, the entire property should go to that child. He died how- 
ever a few days afterwards, and there has been no male child 
born. 


Pichayi married and had issue, the present appellants, and 
Sinnattal also married one Subbaraya, and died on the 20th Janu- 
ary 1885. Whether or no she had a child is matter of dispute. 
She had none living at the time of her death. 


In the year 1872 there was litigation between Pichayi’s hus- 
band purporting to sue as her guardian, and Sivagangai, which 
was ended by an agreement of the 2nd October of that year. It 
was agreed that the entire family property should remain, as it 
had been, in the management of Sivagangai, the family living 
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together as one family. But in case they could not agree to live 
together, then Pichayi, being entitled under the will to one half of 
the property, was to receive from Sivagangai half the net income of 
the immoveables, without making division of them ; and each was 
to take half the moveables and pay half the debts. . 


Disagreements soon arose, and in June 1877 two deeds were 
executed by which Sivagangai agreed, first with one of her daugh- 
. ters and then with the other, upon a partition of the property. 


The first deed, marked No. I, bears date the 11th June 1877. 
It is expressed to be made between Sivagangai, Sinnattal, and 
Subbaraya. It refers to the will of Gurunadha and states the 
joint enjoyment of his property by the three parties. Then,’ 
stating that disagreement has arisen, it provides a maintenance for 
Sivagangai, and subject thereto allots a moiety of the estate for 
the half share of Sinnattal and Subbaraya. The lands so alloted f 
which were then registered in Sivagangai’s name are to be regis- 
tered in Subbaraya’s name. And he and his wife unaetaka to 
pay a moiety of the family debts. 


The second deed marked as Exhibit B bears date the 13th June 
1877. It is expressed to: be made between Sivagangai and Pichayi, 


`  Itrefers to the will of Gurunadha, and states that the two 
parties have been living together as one family in conformity with - 
the will and with the agreement of the 2nd October 1872. ‘Then, 

stating that disagreements had arisen, the deed ; goes on to provide 
- for Sivagangai’s maintenance, and to allot to Pichayi her moiety 
of the property and the charges in a way corresponding in. sub- 
stance to the partition with Sinnattal. This deed however differs 
in expression and arrangement from No, I, and it contains one 
passage which is not found in No. I, and which has been the sab- 
ject of a great deal of comment, Immediately after declaring 
Pichayi’s reversionary right to a moiety of the lands allotted. 
for Sivagangai’s maintenance, and her right to a moiety of the 
lands and other things held in common (apparently a repetition 
and quite superfluous) the deed proceeds as follows :—* In con- 
tinuing to enjoy (as aforesaid), those who have no issue shall in 
conformity with the terms of the will left by the said Gurunadha 
Pillai remain in enjoyment so long as they live and those who have 
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issue shall enjoy the whole property inclusive of the property of 
those that are issueless.” 


Why the family should have chosen-to effect their partition by | 
the circuitous method of treating each daughter in turn as if she 
and her mother were joint-owners, is not explained. There can be 

‘no doubt that they intended*a partition binding on the two daugh- 
ters. The stipulated mutations of names were duly effected, and 
the benafits of the family estate were received in moieties from 
that time to the institution of this suit. It is not now disputed by 
either party that the two deeds embodied one family arrangement. 
The peculiar position taken by Sivagangai does not affect the 
validity of the transaction as" between the others, though it pro- 
bably accounts for differences of expression in the two deeds. 


In September 1885 Pichayi brought the present suit. She 
states the will as providing that “I and my said sister should, till 
we get issue” enjoy the property in moieties “ and that if either of 
us die without issue” the other shall take the whole. She then 
states that Sinnatta¥ “died without issue,” and she claims the 
estate accordingly. 


In his written statement Subbaraya rests his title on the 
partition of 1877. He introduces the matter thus. “At the time 
when the.two daughters of Gurunadha Pillai mentioned in the 
plaint had issue and. were living together as one family it was 
arranged &c., &e.” Sivagangai also put in a written statement to 
the same effect. à 


Now it isa remarkable thing that if the story of Sinnattal- 
having a child was an invention after her death, it should have been 
introduced in this casual and indirect way by her husband and 
her mother, and that the plaintiff should not at once have denoun- 
‘ced it as a fraud and claimed to have it tried. But what happened 
was that directly: after the defendant’s statements were filed, the 
first hearing for settlement of issues took place, and that there is 
no issue directed as to the birth of a child. When the parties 
came to put in their evidence, the plaintiff asserted that Sinnattal 
never had a child born alive; and she brought an uncle of Siva- 
gangai and some residents in the village to say the same thing. 
On the other hand Sivagangai; who was called by the plaintiff, 


adhered very clearly to her statement that Sinnattal had children, 
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Subbaraya stated that at the time of partition he had a son, and 
a number of witnesses were called to support them. On that. 
evidence the case came to trial. 


The Subordinate Judge held that unless the partition had 
been made in accordance with the will, it would not have the 
-effect of barring the plaintaff’s right" to recover. That view, tho 
correctness of which has not been impugned in the High Court or 
here, brought the case to turn on the question whether thé events 
had happened in which the will directed a partition; which as 
the plaintiffs children were living was in effect the question 
whether or no Sinnattal hada child. The Subordinate Judge found 
that she never had any. l 

His mind was very strongly impressed by the terms of the 
‘partition-deeds. If it were true that Sinnattal had a child, it must, 
he says, have been mentioned in the deeds as the cause of the 
partition, whereas disagreement is the cause mentioned; and it is 
impossible, on the same supposition to account for the insertion in 
Exhibit B of the clause above quoted which expresses a contingent 
gift to the daughter who has issue. In the face of this written 
evidence he disbelieves the whole of the defendant’s oral evidence. 
He does not so much as mention the. evidence of Sivagangai or 
Subbaraya, nor indeed that of the plaintiff, and he hardly discusses 
the other witnesses. 


The High Court took a different view. They considered the 
evidence of Sivagangai to be of paramount Importance. She and 
the plaintiff and Subbaraya are the only persons of whom it may 
be affirmed with certainty that they knew the truth; and the High 
Court considered that Sivagangai was free from the bias of pecuni- 
ary interest, and, according to all appearance, of all other bias or 
unfairness. Mr. Justice Wilkinson also points out that her evidence 
is supported by the statements of other persons who were in a 
position to know the facts. 

As to the passages in the partition-deeds which so strongly 
affected the mind of the Subordinate Jude, the learned judges 
discuss them, not with reference to their bearing on the disputed 
question of Sinnattal’s children, but apparently with reference to 
other aiguments as to the effect- of the partiton which have not 

been brought before iheir Lordships. Their conclusion is that 
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the partition-deeds, followed as they were by mutation of names, 
possession, and continued enjoyment, vested an absolute estate in 
each of the sisters, such as was contemplated by Gurunadha’s will. 


On the question of fact their Lordships have to express agree- 
ment with the High Court. Ib appears to them that the Subordin- 
ate Judge exaggerates the effect due to the partitiou-deeds. It 1s 
fair matter of observation that both deeds are silent ‘about the 
birth of children to either sister, and mention disagreement as the 
cause of partition. But it does not go very far. There was dis- 
agreement in fact, and it gave a motive for separating at that time. 
Both the will and the deed of October 1872 mentioned disagree- 
mont as a reason for partition of a less complete kind, viz., of the 
net income; but not as a reason for that complete partition of the 
corpus which was actually intended, and actually effected so far as 
the parties had power. It would have been more obvious, and more 
workmanlike, to state the birth of children and the directions of 
the will as the ground of partition; but the omission to do so is 
hardly a reason for rejecting a body of positive testimony. 


With respect to the passage in Exhibit B which repeats the 
will, it isecertainly difficult to say why it should be there. Whether 
it should be entirely connected with the property allotted for 
Sivagangai’s maintenance, as Mr. Justice Kernan thinks ; whether 
the plaintiff had a notion that the gift over turned on the contin- 
gency of issue living at the death, as seems to be indicated by her 
plaint ; or some vaguer notion that she might somehow gain some 
advantage by putting into her deed what is not to be found in 
No. I., is all guess-work. At best the presence of the clause only 
raises some probability in her favour. 

It should also be remembered that there is a probability in 
the other direction, arising from the proceedings in the suit before 
observed on, that the plaintiff used language compatible with the 
birth of children who died in Sinnattal’s lifetime as well as with the 
entire childlessness ; that the defendants stated the birth of child- 
ren incidentally, as they might have stated any undisputed 
matter ; and the plaintiff did not treat the statement as she would 
have been likely to treat a falsehood called up to oppose her. It 
would be easy to make too much of such a matter, just as too much 
has been made of the statements in the partition-deeds. It seems 
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to their Lordships that the High Court have been right in fixing 
their attention on the positive testimony to the exclusion of more 
conjectural matter. | 

That testimony preponderates largely in favor of the defen- 
dants. Their Lordships have referred to the opinion of the High 
Court upon the evidence of Sivaganga?; which they think must be 
taken with the qualification that she is not wholly free from pecu- 
niary interest, because the amount of her maintenance might be 
affected by the suit. But their Lordships have the opinion of. the 
High Court as to her apparent fairness, and no adverse opinion 
from the Subordinate Judge who examined her. She is supported 
by three household servants of the defendants against whose testi- 
mony the Subordinate Judge says nothing except that they are 
servants. But in such a matter as the birth of a child in the 
house, servants are persons having means of knowledge; and to 
pass over their evidence not otherwise impeached, as worth noth- 
ing, is somewhat too sweeping. ‘The defendants’ 8th witness 
Narayana Pillai gave his evidence, as the Subordinate Judge 
states, so as to allow no room for unfavourable observations. He 
was a neighbour and a friend of the family, and he deposed to 
‘having seen Sinnattal’s child several times at the house of Siva- 
gangai, and at the house of one Chidambara Pillai, another neigh- 
bour and friend, who was ill and could not attend the court. The 
defendants’ Ist witness attested Exhibit B and on that occasion he 
; says that Sinnattal's child was shown to him by the grandmother. 
On this witness the Subordinate Judge has ño remark to make, 
except that his opportunities for knowledge have not been account- 
ed for. But his opportunity was going to the family house to 
attest Exhibit B. 


It has been observed that the Subordinate Judge does not so 
much as mention the evidence of the plaintiff or that of either of 
the defendants. Probably he thought that they were all tainted 
by self-interest. Butif they are to be set aside, what remains? 
On the defendanis’s side, several persons, with means of knowledge, 
affirming a definite fact; on the plaintifi’s side, four witnesses, who 
are all outside the household, of whom only one is related to the 
family, who speak to a negative, and that very loosely, since they 
take on themselves to deny, not only the birth of a child, but 
Siunattal’s pregnancy, of which they could know nothing. It is 
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evident that the Subordinate Judge has not balanced the oral 
evidence, but has dismissed it in a summary way by reason of the 
excessive effect which he has ascribed to the language of the parti- 
tion-deeds. 


It remains to construe the will with reference to the fact that 
both daughters had issue. “Ihe High Court have held that on the 
birth of children to both, the will gave them absolute interests in 
severalty. The Subordinate Judge apparently acted on the same 
view, though on his view of the facts, it was not necessary to decide 
the point. Mr. Doyne contended ‘first that the testator’s intention 
was to let the estate devolve as joint family property. That how- 
ever is manifestly inconsistent with the position assigned to his 
widow, and with the gift first of the income and afterwards of the 
property to his daughters in moieties. Then Mr. Doyne contended 
that the contingency on which the absolute gift ismade must be 
taken to be not the birth of issue, but having issue who survive 
the parent. 


Their Lordships must take the will as it stands in the English 
translation. Indeed itis not suggested, except as an argument 
ad ignorantiam, that the plaintiff's case would be strengthened if. 
they could have before them, and could be made to understand 


the Tamil original. Itis clear that great pains have been taken 
to ensure accuracy, because the sentence relating to joint enjoy- 


ment has been retrauslated, though it is difficult to perceive any: 
substantial difference between the two translations. And their 
Lordships observe that the Subordinate Judge, who would know 
the Tamil language, states the critical terms in a way even less 
open to the suggested modification than the term “ have issue.” 
He says that if both the daughters “ beget issues” the property 
is to be divided ; and again that it is not to be divided until they 
“ beget issues.” 


Taking the words “ having issue,” as the true words, there 
can be uo dispute as to their literal meaning in any of the three 
contexts in which they occur. In the first two the testator contem- 
plates the continued existence of those who “ have issue” and 
in the second it is almost impossible to construe the words as 
“leave issue.” There is absolutely nothing on the face of the 
will to suggest any secondary meaning. ‘The words “ have issue” 
are often read as meaning “leave issue,” but uot without some 


am Chetti 


v, 
jeshiah. 
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reason derivable from the will. Here the reason suggested is 
that their Lordships are construing a Hindu will, and that a 
Hindu testator could not have meant that if his daughter had 
a child who lived for a day, she should take the estate as stridhan 
and pass it to her husband. ‘That is pure conjecture and quite 
inadmissible to control the clear expréssions of the will. Even as 
conjecture, it fails. How can their Lordships tell that this Hindu 
gentleman did not feel the simple distinction, which is widely 
felt, between a barren woman and one who bears a child? Or 
how can they tell that any conjectural emendation would have 
pleased him better? Mr. Doyne’s suggestion is made to suit the 
events which have happened ; but it would be easy to show that on 
his hypothesis another set of events would produce consequences 
just as untoward. Fortunately their Lordships are precluded from 
all this guessing by the sound principle of construction that where 
the language of a willis clear and consistent, it shall receive its 
literal construction unless there is something in the will itself to 
suggest departure from it. The result is that in their Lordships’ 
judgment the view of the High Court is right, and that this appeal 
should be dismissed with costs. They will humbly advise Her. 


‘Majesty accordingly. | .. 


FULL BENCH. 


' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


= Present:—Sir Arthur J. H. Collins, Kt., Chief Justice, 
Mr. Justice Shephard, Mr. Justice Best andMr. Justice Subrahmania 


Aiyar. | MAA | 
Paloor Rajam Chetti a ie tS ee aa i Suit 


v 


| ; Defts. in Small Cause Suit 
C. Seshiah and others... m No. 9579 of 1894. 


Ultra vires—Rule of High Court under S. 38 of the Presidency Small Cause Courts 
Act XV of 1882. : 

Held that a rule made by the High Court under S. 33 of the Presidency Small 
Cause Courts Act XV of 1882, declaring that the granting of leave to sue a defend- 
ant out of tha jurisdiction under S. 18, clauses (a) and (b) of Act XV of 1882 was a 


non-judicial or quasi-judicial Act within the meaning of that section which might 
be done by-the Registrar of the Court of Small Causes, was ultra vires, 


* Ref Case No. 32 of 1894. 27th March 1895. 
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- Case referred for the opinion of the High keds by the Chief 
Judge, Court of Small Causes, Madras, under 8. 69 of Act XV of 
1882 and 8. 617 of Act XIV of 1882. 


R. F. Grant for plaintiff. 


P. M. Swagnana Mudaliar for 8. Subramama Aiyar for 
defendant. 


JUDGMENTS :—Collins C. J.—This is a case staved for the 
opinion of the High Court under S. 69 of the Presidency Small 
Cause Courts Act, 1882, by the Chief Judge of that court. 


On the 28rd November 1885, the High Court declared that: 
under 5. 38 of the Presidency Small Cause Courts Act XV of 1882 
the granting of leave to sue a defendant out of the jurisdiction under 
S. 18, Ols. (a) and (b) of the Presidency Small Cause Courts Act, XV 
of 1882 was a non-jadicial or quasi-judicial Act within the meaning 
of that section which might be done by the Registrar of the Court 
of Small Causes, Madras. 


The question the High Court has to decide is—Has the High 
Court power to make such a rule, or is the rule, ultra vires ? 


The 38rd section of the Presideacy Small Cause Courts Act XV 
of 1882 enacts that, “ any non-judicial or quasi-judicial Act which the 
Code of Civil Procedure as applied by this Act requires to be done 
by a judge. . . . may be done by the Registrar of the Small Cause 
Court or by such other officer of that court as that court may from 
time to time appoiyt in this behalf.” “The High Court may from 
time to time by rule declare what shall be deemed to be non-judi- 
cial and quasi-judicial ‘‘ acts within the meaning of this section.” 


Chapter II of the Civil Procedure Code Ss. 15 to 19 regulates 
the place of suing and those sections are not applied to the Small 
Cause Court by the’Act XV of 1882 and the reason is obvious, as 
by the 18th section of Act XV of 1882, the Small Cause Court has 
jurisdiction to try suits of a, civil nature, where the cause of action 
has arisen either wholly or in part within the local limits of the juris- 
diction of the Small Cause Court or if any of the defendants at 
the time of the institution of the suit actually and voluntarily resides 
or carries on business or personally works for gain within such 
local limits provided * * * the leave of the court has been given, 
or the defendants acquiesce in such institution, 
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S. 6 of Act XV of 1882 enacts that the Small Cause Court 
shall be deemed to bea court subject to the superintendence 
of the High Court, and the High Court shall have in respect of it 
the same powers as it has under the 24 and 25 Vic, Ch. 104, S. 15. 
That Act gives power to the High Court to make and issue general 
rules for regulating the practice and proceedings of such courts, 
provided that such rules be not inconsistent withthe provisions of 
any law. °S. 652 of the Civil Procedure Code gives the High 
Court power to make rules consistent with the Code to regulate any 
matter connected with the procedure of Civil Courts subject to its 
superintendence, [t is argued by counsel for the plaintiff that either 
under the 24 and 25 Vic., Ch. 104, or under S. 652 Civil Procedure 
Code, the High Court has power to make the rule in question. It 
would be enough to say that the rule does not purport to be made 
under the Act or under Ñ. 652, but under the powers conferred by 
S. 33 of Act XV of 1882—but I am of opinion that neither under 
the Act nor under S. 652 has the High Court the power contended 
for. Under S. 18 of Act XV of 1882 itis enacted that the leave 
of the court must be given—the High Court by the rule has set 
aside that provision of law aud has said that the leave of the 
Registrar is sufficient ; it is impossible to say that a Registrar is a 
court for such a purpose as this—the duties and powers of a Regis- 
trar are strictly defined and limited. 


It is also impossible in my opinion to say that granting of leave 
to sue a defendant out of the jurisdiction under S. 18, Cls (a) and 


(b) was a non-judicial or quasi-judicial act which the Code of: 


Civil Procedure as applied by this Act requires to be done by a 
judge. 


For these reasons, therefore, I hold that the Registrar’s order 
granting leave to sue is not a valid leave within the meaning of 


5. 18 of Act -XV of 1882 and that the rule of the High Court of ` 


the 23rd November 1885 is ultra vires. 


Shephard J:—The question raised by this reference is whether 
leave given by the Registrar in case in which the leave of the 
court is required by the 18th section of the Act of 1882 is a valid 
and lawful leave within the meaning of that section. In 1885, a 
_ rule was passed by the High Court purporting to declare under 
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the 83rd section of the Act certain acts to be non-judicial or quasi- 
judicial. Among such acts is that of “granting leave to sue a 
‘defendant out of the jurisdiction under S. 18, Cls, (a) and (b) of 
the Act.” If the particular act of granting leave had been one 
which the Code of Civil Procedure as adopted by the Presidency 
Small Cause Courts Act required to be done by » judge, then there 
is no doubt that such act being declared by the High Court to be a 
quasi-judicial act, might be done by the Registrar of the Small 
Cause Court. But the section of the Code requiring leave to be 
given before institution of suit is not of the sections made applic- 
able to the Presidency Small Cause Court by the 33rd section of 
the Act. It was unnecessary to make it applicable, because the 
matter is provided for in the 18th section of the Act itself. 


The 33rd section makes no reference to matters regulated by 
the Act itself and therefore any declaration or rule made under it 
cannot affect the provisions of the 18th section. ‘The rule of the 
High Court must be ultra vires, unless justification for it can be 
found in some other enactment. The power to make rules for 
regulating the procedure of courts subject to the appellate juris- 
diction or ander the superintendence of the High Court is vested 
in the High Court by the Statute 24 and 25, Vic, Ch. 104, 8. 15 
and also by the 652nd section of the Code of Civil Procedure. 
By 5.6 of the Presidency Small Cause Courts Act the Small 
Cause Court is declared to be a court subject to the superin- 
tendence of the High Court within the meaning of the Civil Pro- 
cedure Code. It is further declared that the High Court may 
exercise in respect of the Small Cause Court the same powers 
as it has under S. 15 of the Statute in respect of courts subject to its 
appellate jurisdiction. Either under this section of the Statute 
or under S. 652 of the Code the High Court has power to make 
rules regulating the precedure of the Small Cause Court. Ido 
not agree with the opinion which has been expressed that the 
exchusion of N, 652 from the second schedule annexed to Act 
XV of 1882 shows that it was not intended that the powers 
of the High Court under that section should be exercised in re- 
spect of the Presidency Small Cause Courts. That opinion, as 
it appears to me, ignores, the plain words of 8.6 of the Act 


which makes the latter court subordinate to the High Court within 
3 
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the meaning of the Civil Procedure Code, Ib has to be seen 
whether this particular rule of November 1885 isa rule which it 
was competent to the High Court to pass under either of the above 
enactments, either under the Statute or under the Code. The 
power given in the former enactment is “to make and issue general 
rules for regulating the practice andeproceedure of such courts ;” 
inthe latter enactment “to make rules consistent with the Code 
to regulate any matter connected with the procedure of the courts 
subject to its superintendence.” Now itis a recognised principle 
of law that the rules made in pursuance of a delegated authority 
to that effect must be consistent with the Statute under which 
they came to be made. The authority is given to the end that the 
provisions of the Statute may be the better carried into effect and 
not with the view of neutralising or contradicting those provisions. 
The case of Whetherfield v. Nelson, L.R., 40. P., 471 illustrates the 
manner in which the principle is applied. In the present case, 
there is a distinct provision of the Act requiring in certain cases 
that leave of the court shall be given before the institution of a suit. 
Under clause (a) of S. I8 “the leave of the court for reasons 
recorded in writing” has to be given. The effect of the rule is to 
dispense with the leave of the court and substitute the leave of the 
Registrar, In my opinion, the rule is manifestly inconsistent with 
the section. Itisa rule which has the effect of neutralising the 
section, not of carrying it into effect. It is impossible to say that 
the Court and the Registrar are one and the same person. 


Any doubt which might otherwise exist seems to meto be 
removed by a consideration of 8.38. That section and the 
similar section in chapter XLVIII of the Civil Procedure Code 
would be superfluous, if the matter provided for in these sections 
were one with which the High Court could deal under its general 
powers ol making rules. It was precisely because it was desired 
to give the High Court a dispensing power, a power to delegate to 
the Registrar acts which according to the law needed to be done by 
the court, that a special section §.637 was required. It may be 
by oversight that S. 383 was not extended to acts regulated by 
the Act itself; but as the section stands it appears to me strongly 
to indicate that in cases not within the scope of the section the 
High Court has no power to make such rules as under the section 


54 may make, 


PARİS V & vi] tHe MADRAS LAW JOURNAL REPORTS, 119 


“ For these reasons, I have come to the conclusion that the rule 
is ultra vires and I must therefore hold that the leave given by the 
Registrar is not a valid leave within the meaning of the 18th 
section of the Act. 


Best, J :—I concur. 


Subrahmania Aiyar, J:—The question for determination 18 
whether under S. 33 of Act XV of 1882, or under S. 652 of the Code 
of Civil Procedure or under the Statute 24 and 25 Vic., Ch., 104 
S. 15, it was competent to the High Court to declare that the power | 
which a Judge of the Court of Small Causes under Cls, . (a) and (b) of 
S. 18 of Act XV of 1882, to grant leave to sue a defendant out of 
‘the jurisdiction is one pinch the Registrar also of the Small Cause 


Court may exercise, 


I am of opinion that the High Court had no authority to make 
such a declaration under any of the said provisions of law. 


Now, it is quite clear, that the first of these provisions, viz., 
S. 33, has no application to the present case. For that section only 
provides (1) that the Registrar of the Small Cause Court may do 
any non-pudicial or quasi-judicial act which the Court itself is em- 
‘powered to do under any of the sections of the Code of Civil Pro- 
-cedure extended to the Small Cause Court by Act XV of 1882, (2) 
that the High Court may by rule declare what shall be deemed 
to be non-judicial and quasi-judicial acts within the meaning of 
§. 33. The portions of the Civil Procedure Code extended by 
Act XV of 1882 to the Presidency Small Cause Courts are specified 
in the second schedule of the Act.. But none of those portions 
relates to the granting of leave to sue defendants out of the juris- 
‘diction. Ib follows, therefore, that under S. 83 the Registrar has 
no power to grant leave to sue a defendant out of the jurisdiction 
and consequently the High Court has no anthority to make the 
declaration under the latter part of the said section. Whether 
the omission to include the power to grant leave to the defendant 
out of the jurisdiction among those powers which the Registrar: 
may exercise under S. 30 was due to a mere oversight on the part 
of the legislature or not, ibis unnecessary to consider, It is suffi-. 
cient to say that as 5, 38 stands, the High Court is not empowered 
under it to muke the declaration in question, | 


- 
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It is next contended that since S. 6 of Act XV of 1882 makes 
the Presidency Small Cause Courts subject to the superintendence 
of the High Court within the meaning of S. 652 of the Civil Pro- 
cedure Code, and the Statute 24 and 25 Vic., Ch. 104, S. 15, the 
declaration in question is valid. No doubt under the former S. 652 
the High Court may from time to time make rules consistent with 
the Code to “regulate any matter connected with the procedure” 
of the Courts of Civil Judicature subject to its superintendence 
and under the latter, viz., the statute 24 and 25 Vic., Ch., 104, 
S. 16, the High Court may make and issue general rules for regulat- 
ing the practice and proceedings” of such courts. But in my 
opinion, the High Court is not entitled under either of the last 
mentioned sections to make a declaration by rule on the matter of 
granting leave to sue defendants out of the jurisdiction. I arrive 
at this conclusion notwithstanding the wide construction put upon 
the words “practice” and “procedure” by the Court of Appeal in 
Poyser v. Minors, L.R., 7 Q.B.D., at p. 383 where Lush, L.J., 
explains that those words in their larger sense denote “ the mode 
of proceeding by which a legal right is enforced as distinguished 
from the law which gives or defines the right and which by means 
of the proceeding the court is to administer, the machinery as dis- 
tinguished from its product.” It seems to me that the declaration 
made by the High Court is altogether outside the scope of the 
regulation of “ practice” and “procedure” contemplated by S. 652 
of the Code of Civil Procedure and the Statute 24 and 25 Vic., 
Ch., 104, S. 15. The declaration isin my view a clear delegation 
of what is undoubtedly judicial power, exercisable by the court 
itself, to the Registrar who is not constituted a judge as to the 
matter of granting leave under Cls. (a) and (b), S. 18 of Act XV of 
1882, while he isin regard to some others (see S. 11 of the Act). 
Such a delegation of judicial authority, I should think, cannot take 
place except under express and specific statutory provisions such 
as are contained in S. 33 of Act XV of 1882. But, as has been 
already shown, that section does not cover the case under cpn- 
sideration. 


For the reasons stated above, I hold that the declaration made 
by the High Court in 1885 that granting leave to sue a defendant 
out of the jurisdiction under Cls. (a) and (b) of S, 18 of the Presi- 
dency Small Cause Courts Act, 1882, is one of the acts which may 
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be done by the Registrar of the Small Cause Court under S. 33 of 
the Act is ultra vires and the leave given by the Registrar in the case 
under reference is not a valid leave within the meaning of the 
said Act, 
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Where a Hindu adopts a son in conjunction with one of his wives, the wife so 
joining in adoption is entitled to succeed as mother to tho adopted son in preference 
to the co-wife who is only 8 step-mother. 

Appeal from the decree of the District Court of Tinnevelly 
in Original Suit No. 15 of 1892. 


This was an interpleader suit by the Collector of Tinnevelly 
as agent to the Court of Wards praying the Court to decide which 
of the two defendants, widows of Iruthalaya Maruthappa Thevar 
was entitled to the Zemindari of Uthumalai which was in the 
possession of the plaintiff. 


On the death of Maruthappa Thevar, tho Zemindar, the Court 
of Wards had takèn possession of the Zemindari on behalf of an 
alleged adopted son, then a minor. The estate was an impartible 
ancestral Zemindari, succession to: which was goverened by the law 
of Primogeniture. The widows of Maruthappa Thevar the Ist and 
2nd Defendants each claimed to succeed. The Ist defendant con- 
tended that she and the second defendant were married on the same 
day, that she was the senior wife, that she had joined the husband in 
making the adoption, and that the 2nd defendant had been divorced, 
that she was also senior in age, and therefore had a better claim to 
succeed. The 2nd defendant denied the divorce and its validity and 
contended that she was the Ist married wife though younger in years 
and therefore better entitled to succeed to the Zemindari. The 
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he also held that the marriages were on the same day and that the 
2nd defendant was the first married wife. Being of opinion that the 
adoption was true and that succession was to be traced to the adopted 
son, he held that the Ist defendant who alone joined her husband 
in the adoption was the mother of ‘the boy under the Hindu Law, 
while the 2nd defendant was only his step mother and therefore 
the Ist defendant was entitled to succeed. On the last question 
the judgment of the District Judge was as follows :— 


This is the most important issue of law in the case. The question 
raised under if is, whether when aiman, having more than one wife, 
adopts ason in conjunction with one of them only, the other wives 
acquire the samo legal status with respect to the adopted son as the 
wife who joins her husband in making the adoption ? 


The most important authority directly bearing on this point which 
has been quoted by Counsel, is the case of Kashee Shuree Debia v. 
sreesh Chunder Lahoree reported at page 71 of the extra number of 
Sutherland’s Weekly Report for January to July 1864. In that case 
one Kali Kant adopted a son as the son of his second wife Mon Mohinee. 
It was contended that, notwithstanding the adoption having been made 
for one wife only, all the wives became under Hindu Law equally 
adoptive mothers. It was held, however, that this position, was not. 
borne out by Hindu Law books or precedent. 


In the case of Teencowree Chatterjee v. Dinonath Banarjee (3 Suther- 
land's Weekly Reporter page 49) the question was raised whether 
a son, adopted by one wife, could be looked upon as the son ofa 
co-wife and succeed to her property. That questien did not actually 
arise in the case, but their Lordships who decided the case expressed 
the opinion that the adopted son would under the circumstances stated, 
succeed to the property as the son of a contemporary wife. The 
udopted son was clearly therefore not considered by their Lordships. to 
be the son of a co-wife of the woman’ by whom he was adopted. 


In addition to the above rulings, the Counsel for the Ist defendant 
relies on the opinions expressed in the works of several modern writers 
on Hindu Law, of which the following appear to be most important. 

(a) Sir Francis W. MacNaghten’s Hindu Law. At page 171 
of this work, the learned author observes with refer- 
ence to a proposed adoption of a boy on behalf of a man 
who left three widows—“ The law is clear and undisputed. 
“The boy could not be received by the three widows 
“jointly. He must be received by one of them—and would 
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“then be considered as the son of the widow by whom he 


< “had been recetved—about this there was not, because 


“there could not be any dispute.” 


In the Appendix of the same work occur the answers of Pandits 
examined by the Court in connection with a question of adoption by 


co-widows. 


Among those apswers occur the following :— 


“Only one (widow) can adopt; the three (widows) may agree 


(b) 


“ upon the child to be adopted, but only one of*the widows 
“can adopt.” ‘* The child becomes the child of all three. 
“ The widow adopting him, if he should die under age, 
will be called the mother and the others the step-mothers.” 


West and Duhlers Hindn Law Third Edition Volume I 


at page 1132 occurs this observation.—‘ The importance 
“of the right to adopt as between two or more widows 
“ becomes evident when it is borne in mind that the one 


“taking the place of mother succeeds first to her son on 


“death without child or widow.” The other widows are 
treated in this work as step-mothers. 


(o) Tagore Law Lectures 1878—Hindu Law of marriage and 


Stridhanam by Gooroadas Banexjee—on pages 368 and 369 
the question now in issue is raised and discussed and the 
ruling in III Sutherland’s Weekly Reporter page 49 is quot- 
ed as an authority for the proposition that a son adopted by 
the husband of a woman in association with another wife, 
should be regarded not as her son, but only as the son of a 
co-wifg for purposes of succession. 


(d) Commentaries on the Hindu Law by J Bhattacharya 2nd 


Edition—on page 181 occurs the following passage— But 
‘Cin the case of an adoption by the husband, the child taken 
“becomes, by his act, the son of his wife also, except when 
“the ceremony is performed in conjunction with another 
“wife.” : | 


(e) Mayne’s Hindu Law and usage Sth Edition. In S. 154 


Mr. Mayne remarks..‘‘ The lawful son of a father is the son 
“of all bis wives and would, therefore, I presume be the 
“heir ofall or any of them. And so it has been laid 
“down that a son adopted by one wife becomes the son of 
‘all and succeeds to the property of all,” The authority 
quoted by Mr. Mayne for the’ latter proposition is the case 


‘of Teencowree v.-Dinonath (3 Sutherland’s Weekly Reporter 
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49) and it would appear that Afr. Mayne regards the co- 
wives of the wife who adopts as “ mothers” of the 
adopted son only in the sense that co-wives are mothers 
of a natural son born to the husband by one of his wives, 
under the text of Manu, Chapter IX Sloka 182. 


On behalf of the 2nd defendant, the flowing are the only authori- 
ties quoted which appear to me to have any direct bearing on the 
point in issie, 

(a) W. H. MaoNaghten's Hindu Law 3rd Edition, At page 13 
of the Preliminary Remarks in this work, the following 
observation occurs incidentally. “ Had the childless hus- 
“band adopted the. boy during his lifetime, ke could not 
“have selected for him as adopting mother one of his three 
“wives and excluded the others from all maternal re- 
“lation.” 


With regard to this passage, it is to be obseryed that what is 
asserted is that the husband could not exclude any of the wives from 
all maternal relation. This no doubt is true. All the wives would in 
. 8 secondary sense doubtless become mothers by an eztension of the 
text in Manu IX, Sloka 183, It does not, however, follow that because 
all the wives acquired the status of mothers in this Secondary sense, 
the husband was precluded from selecting one of them to be the adoptive 
mother in a primary sense to the exclusion of the others, Mr. MacNaghten 
distinctly expresses the opinion that the husband might at his pleasure 
declare that it is his intention to exclude any of his wives from all 
concern in an adoption which he authorizes one of them ‘expressly 
to make. Iu such a case it would appear that Mr. MacNaghten holds 
that the rights and privileges of an adoptive mother would not accrue 
to the excluded widows. If a husband can thus exclade such.of his 
widows as he pleases, from any concern in an adoption to be made by 
one of them after his death, it is not clear why he cannot similarly 
exclude such of his wives as he pleases from an adoption made by 
himself during his life-time. 


(b.) Colebrooke’s Hindu Law Fourth Edition. On page 394 of 
Vol. JI occurs this passage “If a son be adopted by 
“a man married to two wives, he would have two 
“maternal grandfathers, and would claim as maternal 
“ancestry both their lines of forefathers. This seeming 
“‘dificulty is thus reconciled, although there be two sets 
“of maternal ancestors, they should be jointly considered 
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“as manes of ancestors.” * * * * Thus some reconcile the 
difficulty. It is evident from the last remark that the 
practice of regarding the maternal ancestors of all the 
wives of the adoptive father jointly as one set of ances- 
tors is not based on any authority, but as Mr. Colebrooke 
remarks is only a device adopted by some to reconcile a 
seeming difficulty. As a matter of fact, there is no diffi- 
culty at all, if one wife of the adoptive father is consi- 
dered to be the mother in the primary sense and the other 
wives’ mothers in the secondary sense occupying the 
status which step-mothers would occgpy to a natural son 
born to the husband by one of his wives. 


A review of the above authorities makes it clear, I consider, that 
in Bengal, at any rate, a wife adopting in conjunction with her 
husband or a wife for whom an adoption is made by a hnsband or a 
widow by whom an adoption is made for her husband is considered to 
oceupy the statas of natural mother with respect to the adopted son to 
the exclusion of the other wives of the adoptive father who are only 
regarded as step-mothers. ;' 


It is contended, however, for the 2nd defendant, that the decisions 
of the Bengal Courts in the two cases quoted and the opinions of 
the Bengal Lawyers, whose works liave been referred to by the Ist 
defendant’s Counsel, are not based on any legal authority and are the 
result of a mis-conception of the law in Bengal as to the validity of 
multiple adoptions and a misinterpretation of the Dattaka Mimamsa 
S. VI, verse 50 and the Dattaka Chandrika S. H, verse 17. 


I shall now proceed to consider these objections, Section VI 
verse 50 of Dattaka Mimamsa and Section IT, verse 17 of the Dattaka 
Chandrika provide that “ the forefathers of the adoptive mother only 
“are the maternal grandsires of sons given, for the rule regarding the 
“paternal, is equally applicable to the maternal grandsires of adopted 
“sons.” This provision was clearly intended.from the context to exclude 
the ancestors of the natural mother and to substitute in their place the 
ancestors of the adoptive mother or in other words to place the adoptive 
mother in the position of a natural mother. The question is raised as 
to whether the expression “adoptive mother” used in the Dattaka 
Mimamsa and Dattaka Chandrika includes all the wives of the adoptive 
father, It is admitted that the Sanskrit word translated as “ adoptive 
mother” means literally the “receiving mother,” but the 2nd defend- 
ant’s Counsel contends that no importance can be attached to this fuct 

4 
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because the Sanskrit word translated as adoptive father means receiving 
father and yet the husband of a widow making an adoption is called an 
adoptive father, though he is not present at the adoption and does not 
actually receive the child. The answer to this argument appears to be 
that the deceased husband of a widow making an adoption is not 
described any where in the Sanskrit works asthe “receiving father,” 
but that we refer to him as the adoptive “father because the adoption is 
made for his benefit and he derives from it all the benefits which he 
would have derived, if he had been the receiving father. One of the 
essential elements in the ceremony of adoption is the receiving of the 
adopted boy by hisadoptive parents, and when the authors of the Dat- 
taka Mimamsa and Dattaka Chandrika use the expression “ receiving 
mother” in writing on adoption, the presumption is that they do so 
advisedly and intend to refer to the woman who actually officiates as the 
“receiving mother” at the ceremony of adoption. If the expression 
“ receiving mother” is to be applied to any other person in a figurative 
sense, some authority must be quoted for so applying it. 


As regards the question of multiple adoptions it is clear that 
such adoptions were at one time prevalent in Bengal and were recogniz- 
ed by the Courts; but that they have now finally been declared to be 
illegal by decisions of the Privy Council. It does not appear, however, 
that the question of multiple adoptions could have influenced the Ben- 
gal Lawyers or the Bengal Courts in considering the question of the 
status of co-wives with respect to an adopted son. The main foundation 
of the theory that multiple adoptions were valid was the ancient text 
“that many sons are to be desired in order that one may travel to Gaya” 
(vide IV Moore’s Indian Appeals page 95). This text was held to apply. 
only to natural sons and it was laid down that there being no express 
text authorizing a man to adopt two sons simultaneously or successive- 
ly—the power of adopting must be limited by spiritual necessity, for 
which the law confers it, and as that necessity is satished by having one 
gon, a man can adopt one son alone at a time (vide 12 Indian Appeals 
198, I. L. R. 12, C, 406 and I. L. R. 12, C, 686). The decisions in the 
cases of Kashee Shuree Debia v. Greesh Chunder Lahoree W. R., C. R., 
1864 p. 71 and of Teencowree v. Dinonath 3 W. R., 49 relied on by the 1st 
defendant moreover, were given in 1864 and 1865 respectively bong 
after the illegality of multiple adoptions was finally settled by the Privy 
Council in: the case of Rangama v. Aichamma (IV Moore’s Indian 
Appeals), which was decided in 1846, It is extremely unlikely that this 
would not have been quoted before the Bengal Courts in the two cases 
decided in 1864 and 1865, if it was considered to have had any bearing 
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on the question of the status of co-wives with respect to an adopted son 
of their husband. © 


It appears to me thet the opinions of the Bengal authorities on 
the point now under consideration are merely deductions drawn from 
well recognized rules regarding the subject of adoption. These rules 
are to be found in the Dattakh Mimamsa and the Dattaka Chandrika, 
and indicate the limits to which the fiction involved in the theory of 
adoption should be extended, It was by reference to these rules that 
tue once disputed question of whether an adopted son was an heir to 
the property ot bis adoptive mother was eventually settled ; wide the 
reasoning in the Full Bench decision I. L. R. I., A, 255. This reason- 
ing was approved in I, L. R. 6 C, 256 and by the Privy Council 
in 10, 1. A. 138. 


In the last decision it is observed that the Dattaka Mimamsa and 
Dattaka Chandrika are treatises which have always been accepted 
throughout India as conclusive on questions relating to the law of 
adoption. 


It is to these treatises therefore, that we must refer to ascer- 
tain to what extent the fiction that the adopted son is the son of the 
wives of his adoptive father is permissible. Both these treatises con- 
template the “receiving mother” in the ceremony of adoption as taking ; 
the place of a natural mother vide Dattaka Mimamsa S. VI verse 
50 and Dattaka Chandrika S. IIT, verse 17. By these texts the 
fiction of motherhood is only permitted with respect to the receiving 
mother, ie. the mother who makes the adoption in conjunction with the 
adoptive father. Thè fiction cannot be extended beyond this without 
some other express authority. Now verse 22 of S.Lof the Dattaka 
Mimamsa does extend the fiction of motherhood to a wife without 
whose sanction the adoption is made (1.e., to a wife who did not actually 
officiate as the “receiving mother” at the ceremony of adoption), but 
the fiction is extended to her under certain limitations. The filiation of 
the adopted son as herson “is complete in the same manner as her pro- 
perty in any other thing accepted by the husband.” To understand 
under what limitations the fiction of the filiation of the adopted son to 
heris to be applied, it is necessary to consider the limitations under 
which she is allowed to acquire property in anything accepted by her 
husband. The text under which she acquires property in things accepted 
by her husband appears to be the text of Gautama that “From the 
marriage indeed arises union as regards religious acts, their fruit and 
the acceptance of chattels.” The comment on this text in the Vira 
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Mitrodaya Chapter ILI S. 13, I find is as follows. “Her right is 
“only fictional but not a real one; the wife’s right to the husband’s pro- 
“perty  * _ <=“ “= * is suitable to the performance of 
tt acts which are to be jointly performed, but it is not, mutual like that 
‘Sof the brothers.” It would appear therefore that the text of Gautama 
is one of those general principles, which dike a rule of equity, is only to 
be applied to those cases in which there is no distinct provision of 
law appli@able to the case. Viewing the text of Gautama in this 
light, the interpretation to be put on S. I verse 22 of the Mimamsa 
appears to be this:—If there was no one who officiated at the adop- 
tion ceremony as fhe “receiving mother” the wife of the adoptive 
father if there is only one, will acquire all the rights of the “ receiving 
mother.” Where however, there are more wives than one and one of 
them officiated as the receiving mother at the ceremony of adoption, 
the other wives can acquire no rights under the text of Gautama, be- 
cause the law specially provides that the receiving mother, when there 
is one, shall be the person who shall acquire the rights of a natural 
mother with respect to the adopted boy. In the case of several wives 
none of whom take part in the adoption, it is not clear how the rule of 
the Dattaka Mimamsa ought to be applied. It would probably be held 
that as the ritual of adoption only contemplates one wife as assisting in 
the ceremony and as one wife only can therefore acquire the rights of 
the receiving mother, the senior wife should be considered to acquire 
the right of property or motherhood in the accepted [adopted] boy be- 
cause she would ordinarily be the wife whom the husband would asso- 
ciate with him in any religious ceremony, such as an adoption, according 
to the moral precepts of the Hindu religion. 


The following observation in Section 125 of Mayne’s Hindu 
“Law and usage Fifth Kdition has been quoted by Uounsel and 
deserves notice. “The natural son become the son, not merely of 
“the particular wife from whom he is born, but of all the wives ; 
‘andthe authors of the Dattaka Mimamsa and Dattaka Chandrika 
“seem to think that the same result follows in the case of several 
“ wives from an adoption.” (Authorities—Manu IX Sloka 183, Dattaka 
Mimamsa II, verse 69 and Dattaka Chandrika 1, verse 28, Sir Francis 
MacNaghten’s Hindu Law App. p. 11). On referring to the opinion of 
the Pandits quoted in Sir Francis MacNaghien’s Hindu Law Appendix 
p. 11, I find that there is nothing to show that the Pandits relied on the 
passages in the Dattaka Mimamsa and Dattaka Chandrika which are 
quoted by Mr. Mayne. As far as I can understand the passages in ques- 
tion, they appear to be intended to refute the objection that “as in the 
tt case of brother’s son, the filial relation of the unadopted natural son 
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“ofa rival wife to his step-mother, as declared by Manu, would not 
“accrue” The authors of the Dattaka Mimamsa and Dattaka Chan- 
drika lay down that, “as the brother’s son is not connected, by contain- 
“ing portions of the bodies of his uncle or of his uncle’s wife, he does 
“not unadoptedly bear filial relation to his uncle [father’s brother | 
“ under the text of Manu IX Sloka 182, viz., if among several brothers 
“ of the whole blood, one have a son born, Manu pronounces them all 
« fathers of a male child by means of that son. In the case of co-wives 
“ however the authors of the Dattaka Mimamsa and the Dattaka Chan- 
“ drika state that the son of a rival wife originating immediately from 
“ portions of the husband may, though unadopteds bear the relation of 
“son to another wife according to the text of Manu Chap. IX Sloka 
183, viz, If among all the wives of the same husband, one bring forth 
“a male child—Manu has declared them all by means of that son to be 
“ mothers of male issue.” ; 

The above propositions appear to me to be what are laid down 
in the two passages from the Dattaka Mimamsa and Dattaka Chandrika 
quoted by Mr. Mayne when read in connection with the context. These 
passages do not, as far as I am able to judge, appear to have been intend- 
ed to extend the fiction of filial relationship of the adopted son to all 
the wives of the adoptive father. The only authority for so extending 
the fiction seems to be the passage in the Dattaka Mimamsa S.L 
verse 22 on which I have commented above. Assuming, however, that 
Sloka 183 of Chap. IK of Manu is applicable to the case of adopted sons, 
the inference is irresistible that the adopted sòn can have only one 
mother in the primary sense who takes the place of the natural mothers 
If all the wives of the adoptive father acquired the status of natural 
mothers in virtue of the adoption, there would be no necessity for citing 
this text from Manu as an authority for giving them the status of 
mothers. That there can be only one adoptive mother in the primary 
sense, (i.e, as taking the place of a natural mother) is also I think quite 
clear, when it is remembered that prima facie the fiction of adoption 
cannot be made to go beyond the reality. Now in the case of a natural 
son, he only offers funeral oblations to the male ancestors of his own 
mother and not to those of his step-mothers, though the step-mothers 
- themselves are included in the offerings made to their common husband, 
is father. The step-mother, it has been decided, is not an heir to the 
step-son though the step-son may, under certain circumstances, be her 
hejr in virtue of his being one of her husband’s sapindas. This being 
the position in which a natural son stands with respect to his father’s 
“wives, the adopted sou can hardly be held to acquire by adoption a 
closer relationship with his adoptive father’s wives than he would have 
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had, if he had been begotten by his father on one of his wives. Yet 
this is what would follow, if it were held that by adoption all his father’s 
wives became his mothers in the primary sense. It is for those who 
assert this proposition to quote authority for it. In the absence of 
authority, the fiction of motherhood must be restricted to the limits 
authorized, by the Dattaka Mimamsa and, Dattaka Chandrika. . In the 
present case therefore, there appears to me to be no doubt as to how 
“the nineth igsue should be decided, The adoption of Navaneeth Krishna 
Maruthappa Tevar having been made by the late Zemindar, Irudalaya 
Marudappa Taver in conjunction with the Ist defendant alone, she alone 
is entitled to succeedeto the estate of Navaneetha Krishna Maruthappa 
Taver as his adoptive mother. So far as this issue is concerned, it is 
immaterial whether the Ist or 2nd defendant is the senior wife, for it 
is not denied that a man making an adoption may legally select any of 
his wives to go through the ceremony of adoption with him. The pre- 
cept that the senior wife should be elected for performig religious 
ceremonies is a moral percept not legally bindng. 


On this finding the District Judge decreed in favour of the 
Ist defendant. 2nd defendant appealed to the High Court. 


The Advocate General (J. H. S. Branson) C. Ramachandra 
hao Sahib, S. Gopalswamy Aiyangar and T. Runga Ramanyjachar- 
var for appellant. 


V. Bashyam Atyangar, V. Krishnaswami Aiyar, M. R. Rama- 
krishna Atyar, V. C. Desikachariar, F. O. Seshachariar, T. Natesa 
Anjar, and P. Subramania Atyar, for 2nd Respondent. 


The Court delivered the following 


JUDGMENTS :—Best J.—The question for decision in this 
appeal is whether the appellant (2nd defendant) or the 2nd Res- 
pondent (lst defendant) is entitled to possession of the impartible 
Zemindari of Uthumalai in the Tinnevelly District, The 1st Res- 
pondent is the Collector of the District by whom the suit was 
instituted for the purpose of obtaining a decision as to which of 
of the rival claimants was entitled to the Zemindari of which pos- 
session had been taken by him, as agent of the Court of Wards 
on behalf of a minor named Navaneetha Kristna Marudappa Thevar 
as adopted son of the Zemindar Iruthalaya Maruthappa Thevar 
who died on the 12th August 1891. The minor also died on the- 
16th December 1891, 
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The fact and the validity of the adoption of the boy Navaneetha 
Krishna by the late Zemindar Iruthalaya, whose widows both 
appellant and 2nd respondent claim to be, were denied by the 
appellant and formed the subject of several issues (5 to 8) settled 
for trial in the suit. These issues are considered by the judge in 
paras 60 to 71 of his judgment and the conclusions arrived at by 
him are stated in para 72, namely, that there was in fact an adop- 


tion and that no reason appears for holding it to be *other than 
valid. 


The correctness of the finding is not disputed at the hearing 
of the appeal and the evidence on record amply supports tue con- 
clusions arrived at by the judge as to the fact of the adoption. 


Another fact that is not disputed is the marriage of the 
appellant with the late Zemindar Iruthalaya. But the fact of 2nd 
Respondent being also a wife was denied and formed the subject 
of the Ist issue. The judge has found on the issue in favour ot 2nd 
Respondent and his finding as to the fact of 2nd Respondent being 
a wife of the late Zemindar is supported by Ex. VVV a statement 
filed-by appellant’s own father and brothers in Criminal proceed- 
ings agginst the Zemindarin which 2nd Respondent is expressly 
spoken of as the 2nd wife of the Zemindar and also by Ex I which 
contains an admission of the fact by appellant herself. On the face 
of this evidence the learned Advocate-General who appeared for 
the appellant has been unable to contend that 2nd Respondent 
was merely a conctbine and not.a wife of the late Zemindar. He 
has contended, however, that the Judge is not warranted by the 
evidence in finding that 2nd Respondent’s marriage took place at 
the same time as that of appellant at the latter’s village of Kuru- 
kalpatti. This was clearly not the 2nd Respondent’s case the 
whole of whose evidence on the point is directed to showing that 
2nd Respondent’s marriage took place at Virakeralambudur some 
14 miles from Kurukalpatti. The story told by 2nd Respondent’s 
witnesses is that after the marriage of the Zemindar with the 
2nd Respondent in the morning at Virakeralambudur, the Zemindar 
started off on horseback accompanied by a couple of servants on 
foot and proceeded to Kurukalpatii to marry appellant then a girl 
aged 6 or 7 years, on hearing of which his mother followed him 
in a palanquin, and on her arrival at Kurukalpatti the Zemindar 
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hastily left, not however till after the marriage with appellant had 
been performed, and returning to Virakeralambudur went on with 
the ceremonies of the marriage with 2nd Respondent on the next 
and following days.: The judge has assigned sufficient reasons for 
disbelieving this story of 2nd Respondent’s witnesses. 


The judge’s reason for finding that the marriage of 2nd Res- 
pondent must have taken place at Kurukalpattiis the statement 
by the Zemindar in his petition DDD that he married both appel- 
lant and 2nd Respondent at “one and the same time.” But in 
the same petition the Zemindar has stated that he had divorced 
the appellant which is found by the judge to be not true. 
There is thus good reason for not accepting as true the statement 
that the two marriages took place at one and the same time 
especially when that statement is opposed to the evidence of 
2nd Respondent’s own witnesses and of 2nd Respondent herself. 
It being found that 2nd respondent’s marriage did not take place 
on the same day as that of appellant and it not being pretended on 
behalf of 2nd respondent that it took place on any previous day, 
the only possible conclusion is that it must have taken place on a 
subsequent day. From the finding that the marriagé did not take 
place at Virakeralambudur at the time alleged by 2nd Respondent 
and her witnesses, it follows that there is an entire absence of 
evidence as to where and when it took place and were it not for 
the admission contained in VVV and F, there would be no reliable 
evidence of 2nd respondent being in fact a wife of the Zemindar, 
for the statements made by the Zemindar himself in the description 
of 2nd Respondent as a wife in official reports pending the dispute 
between the appellant and the Zemindar are clearly not sufficient 
to place the matter beyond doubt. But the statements in VVV 
by appellant’s father and her brothers and in F by appellant her- 
self seem to justify the finding that 2nd Respondent was also a 
wife of the Zemindar, but only a junior wife że., a suksequently 
married wife. 


The alleged divorce of appellant is found to be untrue not only 
by the judge in the present suit but also by the Subordinate Judge 
in Original Suit No. 17 of 1889 a suit filed by the late Zemindar 
against appellant and which is the subject of appeal suit 152 of 
1891 which is also now before us for decision. 
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The evidence as to the alleged divorce has been carefully con- 
sidered by the District Judge in paragraphs 46 to 49 of his judg- 
ment and there is no reason for holding that he has come toa 
wrong conclusion. 


Asalready stated the Advocate-general no longer contests 
the fact or the validity of the adoption of Navaneetha Krishna 
Maruthappa by the late Zemindar Iruthalaya with the, 2nd Res- 
pondent. 


The real question for decision therefore is whether 2nd res- 
pondent as the receiving mother is entitled to succeed to the estate 
as heir of the boy Navaneetha Krishna in preference to appellant 
though the latter is the first married wife of Iruthalaya. It is first 
contended on behalf of 2nd respondent that she has a preferential 
right to succeed to the Zemindari on the admitted fact of her 
seniority in age to the appellant. ` But as has been contended on 
behalf of the appellant, seniority in the family of the husband must 
be calculated from the date of the entry of each wife into that family 
by marriage and so calculated the appellant is clearly the senior 
wife. The Dharmapatni, is the wife married from a sense of duty 
see 2 CoJebrooke’s Digest, page 124, note and Strange’s Hindu Law 
page 187, Cf. also Padajirao v. Ramrao I. L. R., 13 B, 160. How- 
ever the question here is not as to the succession of wives toa 
husband, but of the mother to an adopted son. 


The judge has found that 2nd respondent as the receiving 
mother is entitled fo succeed in preference to the appellant. In 
support of this finding he has cited the case Kashee Shuree Debia v. 
Greesh Chunder Lahoree, page 71 of Sutherland’s Weekly Reporter 
for January to July 1864, also a dictum in Teencowree Chatterjee v. 
Dinonath Banerjee 3 W. R., 49 and the opinion of Sir Francis 
MacNaghten, at p. 171 of his Hindu Law where he says “ the boy 
could not be received by three widows jointly.” He must be received 
by one of them and would then be considered as the son of the widow 
by whom he has been received.” See also the answer of a Pandit 
in the appendix page 11 to the same book which says. “The widow 
‘adopting will be called the mother and the others step-mothers.” 
See also West and Buhler in Vol. 1 p. 1182 (8rd edition) of their 
Hindu Law :—“ The importance of the right to adopt as between 
two or more widows becomes evident when it is borne in mind that 
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the one taking the place of mother succeeds first to her son on his death 
without child or widow. No doubt the writers above referred to 
have cited no authority for the’views expressed by them and the 
rule enunciated in Dattaka Mimamsa VI verse 50 and Dattaka 
Chandrika ITI verse 17 to the effect that the “forefathers of the 
adoptive mother only ave also the matornal-grandsires of the son 
given” differentiates between the adoptive and natural mothers and 
- not between an adoptive mother who actually joins the. ceremony of 
adoption and her co-wives. Butif itis allowable to a Hindu to 
authorise one of several wives to take a child in adoption after his 
death and in such a case the widow so appointed can alone exercise 
the power as admitted by Mr. W. H. MacNaghten, (See page 12 
of his Introduction) it is difficult to understand why he should have 
no discretion in selecting one of his wives to join with him in mak- 
ing an adoption during his life time. 


The only authority cited in support of appellant’s contention 
is tho passage at page 11 of the Introduction to Mr. TV. H. Mac. 
Naghten’s book on Hindu Law, but ho expressly states that his 
remarks have reference only to the rights and privileges accruing to 
the adopting widow from the simple fact of her having made the 
adoption, independently of any intention expressed or implied by 
the deceased, that such widow alone should be considered as the 
mother of the adopted child and adds “if he declared this 
explicitly, the case would be ‘different ; orif such may be reason- 
ably gathered to have been his intention from some unequivocal 
indication of the will that his other wives should have no concern 
with the adoption.” : 


In the present case there can be no doubt as to the fact of the 
adoption of the boy Navaneetha Krishna Marudappa having been 
made by the late Zemindar in association with the 2nd Respondent 
alone. She was the wife with whom he had lived since 1866 at 
least, whereas (as has been rightly found by the judge) the appel- 
lant never lived with her husband, for there can be no doubt that 
the evidence adduced by appellent to prove that she ever cohabited 
with her husband or even went to the palace prior to March 1889 
has been rightly disbelieved by the judge. See paras 50 to 54 of | 
his judgment. It is equally beyond doubt that the deceased’s in- 
tention was that 2nd respondent and not appellant should occupy 
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the position of mother to the boy adopted, and 2nd respondent and 
not appellant was the receiving mother which is the hteral mean- 
ing of the word “ praéigrahitri’”’ which is transalated “ adoptive” 
in Dattaka Mimamsa VI 50 and Dattaka Chandrika IJI. 17. The fact 
that adoptions under the Hindu Law are for the benefit of the 
man and can be made independently of any wife docs not appear 
to be a circumstance from which it can be inferred that the man 
is not at liberty to select one of several wives to be the‘receiving 
mother of the boy to be adopted, and as to Manu Ch. IX v. 189, 
it certainly does not prove the appellant’s contenfion, for notwith- 
standing the statement there made that if among all the wives of 
the same husband one bring forth a male child, they are all dc- 
clared, by means of that son, to be mothers of male issue, never- 
theless the actual mother succéeds to the son in preference to her 
co-wives. There is therefore no reason why the mere fact of all 
the wives being considered as mothers of an adopted son should | 
preclude the wife who is actually associated in the adoption from 
being considered as the mother, and the other wives merely co-wile- 
mothers (Sapatni-matza). 


The prepondcrance of authority clearly supports the judge’s 
finding that where only one of several wives is associated with the 
husband in making an adoption, she is the preferential heir to the 
boy. I would therefore dismiss this appeal with costs. 


Shephard J. I concur with Mr. Justice Best in his conclusion 
on the facts of this case. 


It being assumed here that the late Zemindar diced leaving 
him surviving two widows and a son adopted by him in conjunc- 
tion with one of them, namely Meenakshi Sundara and that sou 
having since died, the question to be decided is whether the widow 
Meenakshi Sundara or the other widow Annapurni has a perfer- 
ential right to the Zemindari which being impartible can only be 
enjoyed by one of them. 


Meenakshi Sundara’s claim is based on the ground that she 
took part in the adoption and that in point of age, whether or not 
she was first married, she is the eldest of the two widows. On 
the other hand the contention on behalf of the appellant Annapurni 
Natchiar is that she was the eldor wife in the sense of her having 
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been first married and that the rights in that capacity were not 
affected by .the action of the Zemindar in preferring to associate 
his other wife in the ceremony of adoption. 


The question which arises is what is the precise relation 
between the co-wives of a Hindu who adopts a son and that 
adopted son; are they all to be regarded as mothers of the son or 
does one of them only and if so, which of them stand in that 
relation 7 


It was conceded by Mr. Bhashyam Iyengar and there can be 
no doubt, that the act of adoption inasmuch as it concerns the hus- 
' band alone may be performed independently of his wife. Her 
consent is unneccessary. Nevertheless she is the only wife who 
undoubtedly comes to be regarded as mother of the adopted son, 
and her.parents come to be regarded as his maternal grand-parents. 
(Dattaka Mimamsa S. 17 V 50.) ‘To those parents of the adoptive 
. mother he presents oblations. Generally his position in the family 
is assimilated to that of a natural born son, In the case supposed, 
that of an adoptive father with one wife, the law itself designates 
the adoptive mother and no difficulty arises. When however there 
are several wives, ib is said that the husband.is at liberty to desig- 
nate the one who shall take the place of mother, and that by this 
means the anomaly of assigning several mothers to the adopted A 
son may be avoided. Otherwise the adopted son having several 
mothers would have as many sets of maternal grand-parents to 
whom he must offer oblations. -The two chief authorities on the 
law of adoption throw no distinct light on the question. The 
expression “ adoptive mother”? used in the verses cited from the 
Dattaka Chandrika andthe Dattaka Mimamsa is not used in refers 
ence to the case of several mothers and evidently no distinction is in- 
tended to be drawn between the wife who has taken part in receiving 
the child and any other wife. It would appear however that these 
texts have been treated as supporting the proposition that when 
there are more wives than one, she who has received the boy should 
be regarded as his mother. Ina case cited by Sir F. M acNaghten 
in his Considerations published in 1824 the point is treated as 
beyond dispute. Authority. had been given by the husband to his 
three wives to adopt a son and if they could not agree, he directed 
that a boy should be chosen by the first and second widows, or if 
they coul rot agree by his second and third widows, The widows 
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not having agreed, the master to whom the matter was roferred 
selected one Sarakoman who had been nominated by the second 
widow, The question then arose which of the three had a right 
to receive him. ‘ The lawis clear and was undisputed” says the 
author “The boy could not be received by the three widows jointly. 
He must be received by onesof them and would then be considered 
as the son of Luckminarain andthe widow by whom he had been 
received—about this there was not, because there could fiot be, any 
dispute” page 171. 

In 1864 the question was raised in -Bengalein a case where as 
in the present case a claim was made by one of the two widows 
whose husband had adopted a boy who had subsequently died. It 
was found as a fact that the deceased Kali Kant had aclopted 
the boy, not as the son of the plaintiff, but as son of the second 
wife Mon Mohinee. It was held that the latter was as adoptive 
mother the heir of the adopted son Kashee Khuree Debt v. Greesh 
Chunder Lahoree W. R,. C. R., 1864 p. 71. 


In another Bengal case decided in the following year it seoms 
to have been assumed by the High Court that the co-wife would 
stand in the relation of step-mother to one adopted as the son of 
another*wife. The point, it is true, did not arise for decision and 
the remark upon itis only an obiter dictum, Teencowree Suge) 
v. Dinonath Bannerjee 3 W. R., page 49. 


The opinion then expressed in Bengal which does not appear 
to have been questioned in subsequent cases has been adopted by 


commentators (Vyavastha Chandrika p. 161 v. 348 West and 
Buhler 1134). 


The rule cited by West and Buhler “ The adopted son succeeds 
to all his stop-mothers” is not at variance with the notion that 
one wife only is regarded as his mother. They cite however a 
passage from Colebrooke’s Digest which favours the opposite con- 
tention. In that passage it is said that “if a son be adopted by a 
man married to two wives he would have two maternal grand-fathers 
and would claim maternal ancestry from their lines of forefathers.” 
The writer goes on to speak of this asia seeming difficulty and to sug- 
gest a mode of dealing with it. Having regard to the way in which 
the point is raised and the absence of authority cited, I bo not think 
that this pronouncement of Jagannatha can be allowed to.weigh 
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against the authorities already cited. Anothor and more distinct 
authority on which the Advocate-general relies is to be found 
in the preliminary remarks forming an introduction to TV. H. 
MacNaghten’s principles of Hindu Law. Dealing with the case of 
a, husband leaving three widows to one of whom he has given autho- 
rity to adopt, he says the three widows ef the same man are held to 
be in a legal point of view one and the same individual. The widow 
to whom th8 permission was given may indeed havo the privilege of 
selecting the boy to be adopted, but the adoption being once made,. 
he necessarily holds, the same relation to all the three widows of 
his adoptive father. He goes on however to say that the case would 
be different, if the husband declared his intention thatthe other. 
wives should have no concern with the adoption p. XII. This 
latter observation supports the view advocated by Mr. Bhashyam 
Iyengar. The proposition that the three widwos, alike the one 
who has been commissioned to adopt and the other two, stand in 
the same relation to the adopted son is in direct contradiction of the 
statement made by Sir F. MacNaghien. 


The author does not refer to this statement, nor indeed in the 
body of his work does he discuss the question. 


It is contended that the opinion of the Bengal lawyers in 
favour of allowing a husband to constitute one of his wives the 
mother of his adopted son is in some way connected with the 
notion entertained by Sir F. MacNaghten and others that plural 
adoptions were permissible. T fail to sce however how the weight 
of his opinion expressed with reference to a case where one adop- 
tion was in question is lessened by this circumstance and seeing that 
the judicial committee pronounced against plurality of adoptions as 
early as 1846, the contention clearly does not touch the case decided 
by the High Court of Bengal in 1864. Moreover the liberty of the 
husband to make a second adoption was not founded on any right 
or interest supposed to be possessed by the wife, but on the absence 
of authority to the contrary and on the principle that many sons 
are to be desired ; see 4 Moore’s I. A., p-p. 67, 95. 


In my opinion there is no inconsistency between the recog- 
nized principles of the law with regard to adoption and the 
‘position that one of several wives may be selected as the adoptive . 
mother. . For, maintenance of the position does not militate 
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against, but is rather in consonance with the principle that the 
adoption is made solely for the benefit of the husband. It is a 
mistake to assume that the husband in thus selecting one of two 
wives necessarily intends to give her any material benefit. Ordin- 
arily it might be expected that the adopted son would survive both 
the wives and the fact thatein the other event the favoured wife 
would succeed on the son’s death would not be taken into account. 
What may be supposed to be contemplated is that the son will 
succeed on the death. of that wife. It cannot be denied that 
a Hindu having two wives may confer on one of them an authority 
to take a child in adoption after his death, nor can it be doubted 
that the selected widow would alone and to the exclusion of her 
co-widows have discretion in the matter (2 Strange H. L. p. 91.) 
What would be the relation between the co-widow and the son 
adopted by the other widow under the anthority given does 
not appear to have been decided except in the case cited by 
Sir F. MacNaghten. Indeed the question is not distinguishable 
from that raised in the present case. But it certainly would seem 
reasonable to hold that the widow who being duly authorized has 
taken a hoy in adoption and without whose act the adoption could 
never leave taken place is the mother of the boy rather than 
the others who had no concern in the matter. At any rate the 
case of a husband giving one of his two wives authority to adopt 
is an instance in which he for his own purposes is at liberty to give 
preference to one of them.and thus enable her to defeat the expecta- 
tions of the others, 

The proposition that both wives or both widows together con- 
stitute the mother of the adopted son notwithstanding any declar- 
ation of the husband to the contrary, gives an importance to the 
wives in the matter of adoption for which there is no justification. 
The institution of adoption requires that the adopted son should 
be deemed the son of the person who has taken him. It is clearly 
consistent with this theory that the wife of the adoptive father, if 
there happen to be one, should also be deemed the mother of the 
boy. But in the case of several wives the theory does not require 
that rg all should be deemed to be his mothers. 

To hold this rather than to hold that his relation is that of 
step-son to the co-wives other than the one who has been associated 
in the act of adoption is to introduce a quite unnecessary fiction, 


Karuppa Pillai 
Ue 
Athamsa 
Rowthen. 
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We are invited to consider the case in which a husband has 
made an adoption independently of both his wives and to answer 
the question which would then arise. The case is not one which 
is likely to happen and it seems to me sufficient to say that, because 
a certain mode of designating the adoptive mother fails, it does not 
follow that no other exists, 4 


In the present case it is sufficient to hold that, when the hus- 
band has associated one wife with him in adopting a child, that 
wife is to be deemed mother of the child. This conclusion appears 
to me to be justified as well by principle as by authority. 


It follows that the appeal must be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 
Shephard. 


Karuppa Pillai... .. Appellant (Defendant).* 
v. 
f Respondents (Plaintif and 


Athamsa Rowthen and others ... his representatives). - 


Sections 244, 258, Civil Procedure Code—Small causo decree—Order undor S. 258 
certifying part payment—Suit for a declaration that the decree has been satisfied— 
5, 241 bar. 


A court executing a decree is competent under S. 258 Civil Procedure-Code to 
pass an order that a decree has been only partly satisfied. 


Such an order passed under S. 258 is one relating to ‘tho execution, discharge 
or satisfaction of the decree and a suit for a declaration that the decree has been 
fully satisfied and for an injunction to restrain the decree-holder Mom executing 
it is barred under 5, 244. 


Semble ;:—An order passed under S. 244 and S. 258° Civil Procedure Code, in 
execution of a decree of a Small Cause Court is appealable. 

Second Appeal against the Decree of the Subordinate Judge’s 
Court of Tanjore in Appeal Suit No. 528 of 1891, reversing the 
Decree of the Court of the District Munsiff of Kumbaconam in 
Original Suit No. 462 of 1890. : 


The defendant obtained a Small Cause decree in No. 649 of 
1: 80 against plaintiff, before the Sub-Court of Kumbaconam. On 
the 29th August 1890, the plaintiff and defendant appeared before 


* B, A, No. 1473 of 1893, l 10th October 1894, 
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the Sub-judge, and put in a petitiou which recited that defendant 
agreed to receive, and did receive Rs. 200 in cash and it requested 
that this adjustment should be recorded. The sub-judge wanted 
the plaintiff and defendant to get somebody to identify them, 
but they-did not subsequently appear. The plaintiff afterwards 
moved for an order under S. 258, Civil Procedure Code, to certify 
that the decree was satisfied, and thereupon after heariig defend- 
ant, the sub-judge ordered in November 1890 that payment of 
Rs. 130 alone should be recorded. Then plaintiff sued to obtain 
a declaration that the decree had been satisfied and to restrain 
defendant from executing the said decree. i 


The defendant denied that the suit was maintainable and on 
the facts he supported the sub-judge’s finding. The District Mun- 
siff found on the facts in plaintiff’s favor, but dismissed the suit on 
the ground that it was barred by S. 244, Civil Procedure Code. 
On appeal the sub-judge thought the sait was maintainable and 
decreed for the plaintiff. 

The defendant then preferred a second appeal to the High 
Court. 


A. E. Rencontre for the appellant. 
O. Sankara Nair for 8rd and 4th respondents. 


The Court delivered the following 


JUDGMEMI :—The question in dispute between the parties 
to the appeal relates to the satisfaction of a decree obtained in the 
Small Cause Court as to which the court executing that decree has 
found in proceedings under S. 258 of the Code that a sum of 
Rs. 130, and not the full sum of Rs. 255, has been paid. There 
was.no appeal against this finding of the executing court as there 
might have been, and consequently the order has become final. The 
present suit is virtually to set aside and to restrain the defendant 
by injunction from the execution of the Small Cause Court decree. 
We are.clearly of opinion that the subordinate judge is in error in 
holding that the suit will lie’ No doubt an action can be main- 
tained on a contract such as there was in Nujeem Mullick v. Erfam 
Mollah 22 W. R, 298 and Nukend Harshet v. Haridas Khenji I. L R., 
17 B. 23, or again a suit may lie in cases such as that in 


Kunhamed v. Kutti 1. L. R., 14 M, 168. But here the dispute 
6 
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. relates not to any matter outside the decree, the question is whether - 
‘the payment was of Rs. 130 or Rs. 255 and on this question there 
was an inquiry and a decision. Such an order is clearly an order 
falling under S. 24t and so it has been held for the purpose-of 
appeal. (Lingayya v. Narasimha, I. L. R, 14 M, 99; Rangji v. 
Bhaiji Harjivan, I. L. R., 11 B, 57; Jamna Prasad v. Mathura 
Prasad, I. L. R., 16 A, 129). This being so, the suit is clearly 
barred by the provisions of S. 244. The appeal is allowed and. the 
decree of the District Munsif restored. The plaintiff must pay 
costs in this and in the Lower Appellate Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 
Gade Venkatramadoss Pantulu Appellant (Defendant.)* 
OP 
The Honorable Maharaja Mirza Sri 


Pasupati Ananda Gajapathiraju ee 
Manya Sultan Bahadur Garu, Respondent (Plaintift.) 
G.C.I.E. Zemindar of Vizianagaram. l 


- e 
Kattubadi—Enhancement ot—Bona fide settlement of dispute by guardian—Binding 


Venkatarama- character—Limitation Act XV of 1877, Art. 132, 


doss ; 
Where a village, part of a zemindari, was under attachment and to secure itg 


v 
Maharaja Of release the defendant's guardian agreed to the payment of an enhanced Kattubadi in 


Vizianagaram, 
DU bona fide settlement of the dispute, held the enhancement was binding upon him. 


Kattubadi being a rent-charge, the twelve years’ rule of limitation under Art. 132 
applies to a suit for its recovery. f 
Second appeal against the decree of the subordixate judge’s 
court of Vizagapatam in Appeal Suit No. 168 of 1893 modifying 
the decree of the Court of the District Munsif of Parvatipur in 
Original Suit No. 102 of 1892. 


The snit was for the recovery of Kattubadi by a Zemindar 
against his tenant for 11 years from fasli 1289 to 1299. The plaint 
alleged that the village was included in the permanent sannad, of 
his Zemindari, that it had been granted to the defendant's father, 
that it was subsequently under attachment but released in 1854 on 
the agreement of the defendant’s guardian to pay Kattubadi at an 
enhanced rate. Such an enhanced rate was continued to be paid till 





#$. A. No. 822 of 1894. 8th November 1894. 
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fasli 1288, and subsequently fell in arrears. The defendant contend- 
ed inter alia that the enhancement of Kattubadi wasillegal, andthat 
‘the suit was barred by limitation, except as regards payments due 
for the three faslies prior to suit. The Munsif found the-enhancement 
was apreed to by the guardian of the defendant and as a settle- 
ment of a dispute was bindiag upon him, and that the defendant 
had approved and acquiesced 1n it from 1871 when he attained his 
majority. He also held that the suit was not barred byelimitation, 
as the case was governed by the twelve years’ rule, The sub-judge 
on appeal upheld these findings. The defendant preferred a second 
appeal to the High Court. 


The Advocate-General and T. Rangachariar for the appellant. 
H. G. Wedderburn for respondent. 


The Court delivered the following 


JUDGMENT :--The first point raised was that there was no 
legal agreement to enhance the Kattubadi in 1854. At that time 
the village was under attachment and defendant’s mother and 
guardian executed the vakalat A to vakil Roya Charlu to autho- 
rize him to make terms for the release of the village. The petition 
B was presented by the vakil on the same day as also the sannad 
B. Having regard to the language of exhibit A, we are not pre- 
pared to hold that these documents were beyond the scope of the 
vakil’s authority. Nor do we think that such an arrangement 
made to put an end to a bona fide dispute was beyond the power of 
defendant’s mother and guardian A precisely similar settlement 
was recognized in Suryanarayana’s case (I. L.R,9 M, 307). The 
arrangement might therefore.be valid without necessity of ratifica- 
tion. But tho defendant attained majority in 1871, and it was not 
until the Privy Council Judgment was given in 1886 that the set- 
tlement was questioned. It was then decided that such enhance- 
ments were beyond the power of the incomiug Zemindar and the 
obvious inference was that the enhancement of 1854 might have 
been resisted on the same ground. We cannot accept the conten- 
tion that there is no evidence that the enhanced Kattubadi was in 
fact paid. Not only are the long series of accounts corroborative 
evidence of such payment, but the mortgage-bond C shows tnat 
the defendant had himself accepted the enhanced rate. There is 
legal evidence to support the finding of the courts below, 
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The next contention is that in as much as the last payment of 
Kattubadi was made in April 1879 and the suit was brought on 
June 20th, 1891—the whole claim is barred. It was argued that 
the irregular levy of Kattubadi abandoned more than 12 years be- 
fore suit was not proof of a legal right (Ramachandra v. Jagan- 
mohana I. L. R., 15 M. 161) and thateeven if the right was not ex- 
tinguished, Kattubadi was only rent and not more than three years 
rent can lve recovered. In proof of this latter position two unreport- 
ed cases (S. A. No, 1061 of 1894 and S. A. No. 692 of 1893) were 
referred to. Though the last payment of Kattubadi wasin 1879, the 
suit is only for 11 years instalments and if Kattubadi is a. rent- 
charge the case falls under S. 182 of the Limitation Act and the 
suit is in time. That Kattubadi is a rent-charge and really a por- 
tion of the revenue reserved was held in Ramachandra v. Jagan- 
mohana I. L. R, 15 M. 161 and in many decided cases. See 
also Alubi v. Kuhi Bi I. L. R., 10 M. 115. It follows that 12 years 
Kattubadi may be recovered. The decision in S. A. No. 1061 of 
1894 is not in conflict with this view. The claim was for Rs. 25 
as Kattubadi and it was not brought in a Small Cause Court but on 
the regular side of a District Munsif’s Court. An appeal was heard 
by the subordinate Judge. A second appeal was rejected by the 
High Court under S. 586, Code of Civil Procedure, on the ground 
that the suit was of a small cause nature. ‘The sum claimed was 
Rs. 25 only and it was not sought to make it a charge upon the 
land. It was held that the claim was not for a cess—but that 
. though originally payable to the (Government as revenue it was 
now payable to the Zemindar as rent. The question of rent-charge 
did not arise. ° 

It must be admitted that the decision in Second Appeal No. 
692 of 1893 is inconsistent with the reported cases as to the nature 
of Kattubadi, but the case is not reported and we do not feel bound 
to follow it. | 

We must hold therefore that the claim is not barred and dis- 
miss the second appeal with costs. - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and’ 
_ Mr. Justice Parker. 


Raja Damara Lakshmikanthayamma | Appellant (lst Defend- 
. Row Bahadar ... YA m ant’s representative).* 


v. 


Omada Kajaha Raja Damara Sumara) Respondents ,(Pluintifs 
Thimma Nayanim Bahadur Varu and and 2 and defendants 


others ... en ae m) 2 to 8). 
se — s | e . . 
Civil Procedure Code S. 375—Compromise decree— A.ppeal?-Relating to suit. Lakshimkan- 
An appeal lies against the decree on a compromise on the ground that it ane 
embodies matters not relating to the suit. Roja o of AA 
asti 


Held also that it is competent to the Vourt to embody in a decree only certain 
of the provisions of a compromise, the Court merely recording it as regards the 
remainder. 


In a suit for partition only such provisions of a compromise as relate to the 
division of property can be embodied in the decree. Other provisions based upon 
the assumption that the property is impartible cannot be embodied in the decree. 


"Per Curiam :—The words “so far as it relates to the suit” in S.375 must be 
restricted to relief which the court could have given in the suit and will not include 
reliefs whjch could only have been given in a suit based upon a different cause of 
action. 


Appeal against the decree of the District Court of North Arcot 
in Original Suit No. 12 of 1890. 


The suit was brought by the brother of the Kalahasti Zemin- 
dar against the YZemindar and his other brothers for partition of the 
zemindari., ‘the Zemindar alleged that the zemindari was imparti- 

‘ble. The plaintiff and the defendants entered into a compromise and 

asked for a decree in terms thereof. Afterwards, the zemindar 
objected to certain of the provisions in the compromise being en- 
tered in the decree. The District Judge overruled the objections 
and decreed according to the compromise. The Zemindar pr ‘eferred 
an appeal to the High Court against the decree. 


The Advocate-General (J. H. S. Branson) for the appellant. 
S. Subramaiem and P. R. Sundara Aiyar for the Ist respondent. 


V. Krishnasamy Aiyar for the 7th respondent. 
* Appeal No, 182 of 1893. 27th September 1894. 


t 
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The Court delivered the following 


JUDGMENT :—This suit was brought for a partition of the 
Kalahasti Zemindari and was based on the assumption that the 
Zemindari.was partible, The action was compromised by the parties ` 
and a razinamah was presented to the District Court in order that 
it might be recorded and a decree pagsed thereon in accordance 
with the provisions of S, 375 of the Civil Procedure Code. The 
preamble tò the terms of the compromise expressly lays down that 
the Zemindari is im partible and has always descended and must 
always descend accerding to the rule of primogeniture thus nega- 
tiving the basis of the claim on which the suit is brought. Before 
the District Judge it was objected that some of the stipulations of 
the compromise do not relate to the suit and therefore should not 
have been embodied in the decree. The judge however decided 


that all the stipulations should be embodied and passed a decree 


accordingly. 


Two questions arise for decision (1) Whether the stipulations 
in the razinamah “ relate to the suit” ? and (2) Whether any and 
what decree should'be passed ? 


The suit being for partition, it is coutended by the respondents 
that the whole family estate and its apportionment is the subject 
matter of the suit and hence that any decree which relates to the 
family estate can be properly described as one which relates to the 
suit. It is also pointed out that part of the property may follow 
the rule of primogeniture, while the rest may be divisible under 


the Mitakshara law. 


, The suit being for partition, it is clear that all the? clauses of 
the compromise which relate to the division of property can be 
embodied in the decree. But there are other stipulations which 
are based upon the assumption that the Zemindari is impartible, 
and that the junior members of the family are entitled to allow- 
ances for their maintenance (clauses 1 and 2 of the razinamah) ; 
clause 8 lays down rules for future reigning Zemindars making adop- 
tion in the event of having nò issue, and also regulates the course 
of descent, while clauses 10 to 12 give general rights as to grazing 
and felliug timber to all members of the family. Can it be said 
that stipulations such as these relate to the suit ie., to a suit for 
partition? We think, not, since it is quite evident that no such 
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reliefs could have been decreed by the Court had the parties pro- 
ceeded to trial. It was reasonable to hold that the words “ so 
far as it relates to the suit” in S. 375 must be restricted to relief 
‘which the court could have given in the suit, and will not embrace 
reliefs which could only have been given in a suit based upon a 
different cause of action. e | 


In this view we are constrained to hold that the reliefs decreed 
by the judge in clauses 2, 3, 8, 9, 11, 12, 18 and 14, do not relate 
to the suit. Clauses 8 and 14 contain provisions which are im- 
possible of execution in any decree. ; `e 


The next question is whether the decree should stand with 
reference to the remaining clauses. We are referred to the deci- 
sion in Fajaleh Ali Miah v. Kamaruddin Bhuyal. L. R., 18 C, 170 in 
which apparently it was held that when a compromise embodied a 
new contract much wider in its scope than the mere adjustment of 
the claim in suit, the court could only record it and leave the 
parties to proceed with the case as they may choose. We observe 
however that that case was not argued, and with all respect to the 
learned judges it appears to us that this view fails to give effect 
to the directions in 8. 875 that “the Court shall pass a decree in 
accordance therewith so far as it relates to the suit.” We observe 
that Scott, J. in the case of Ruttonsey Lalji v. Pooribai, I. L, R., 
7 B. 804, followed this view and directed that a decree do issue in 
accordance with the agreement so far as it related to the subject 
matter and settlement of the suit, but excluding the arrangement 
made as to the matter outside the scope of the suit. This case 
.was approyed and followed in Appusam v. Manikam, J. L. R., 
. 9 M, 103. - 

We have no doubt that an appeal lies since a decree under 
5. 375 is only final, so far as it relates to so much of the subject 
matter,of the suit as is dealt with bythe compromise. We have 
held that the decree of the judge has dealt with matters extrane- 
ous to the suit. | 

The appeal must be allowed and the decree modified by strik- 
ing out the directions given in clauses 2, 3, 8, 9, 11, 12, 18 and 14 
of the decree. As the appellant has been only partially successful, 
we direct that he be allowed half the costs from respondents 1 and 
2; 7th respondent should bear. his own costs. 


P none 


AAA 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present =e Justice Best and Mr. Justice Subrahmania 


Alyar, 
Prahhala Pollamma ... ee ... Aplt. (6th Deft.) * 
| V. 
Garlapati Bradosham and others Sr Date? ee 9) 


Co-owners®%f property—Mortgage by one of them of joint property—Validity of after 
pattition—S. 283 C. P. C.—Order without investigation—Art 11 Sch. IE of Limitation 
Act—Second Appeal~Estoppel. K 


a 
~ 


Where one of two br more co-owners of an estate mortgages to his creditor 


-either all his estate or the right which he had to that estate, the mortgage is subject 


to the conditions and liabilities which at the date of the transaction affected the 
mortgagor’s interest in the property mortgaged. The whole estate is subject to the 
mortgage before partition for the individual share of the mortgagor, but after par- 
tition the mortgagee’s right is, in the absence of fraud or collusion, limited to the 
specific share which falls to his debtor, the shares of the other co-owners remaining 
free to them. i 


An order passed without any investigation as required by S. 278 Civil Proce- 
dure Code is notan order within the meaning of 5. 283 Civil Procedure Code to" 
which the limitation of one year prescribed by Art 11 Sch. II, Limitation Act, is 
applicable. 


A plea of estoppel which requires for its decision, facts which are not on the 
record but have to be proved de novo cannot be allowed to be taken for thé first time 
in second appeal. 


Second Appeal against the Decree of the Diktat Court of 
Kistna in Appeal Suit No. 546 of 1891, confirming the Decree of 
the Court of the District Munsif of Masulipatam in Original Suit | 
No 685 of 1889. 


K. Naraydna Row for Appellant 


C. R. Pattabhirama Aiyar for 4th and 5th Respondents 


The Court delivered the following 


JUDGMENT :—Burra*Surya Naraina, the 5th defendant, one 
Thamma Narasimman and certain others jointly applied to the rev- 
enue authorities and obtained from them some waste lands which be- 
longed to the Government. ‘They proceeded to make a division of 
the property. But disputes having arisen among them, they submitt- 
ed their differences to the arbitration of Mr. Koralla Subrayudn, a 
Deputy Collector.. According to the settlement made by this officer, 











? S. A. No 799 of 93 19th Feburary 1895 
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the lands in question 7:76 acres were allotted (with other lands) to 
the share of the said Thamma Narasimman, who sold the share 
thus obtained by him to the plaintiff. 


The plaintiff, however, failed to get possession. He brought a 
suit in 1882 against the 5th defendant and others, got a decree in 
his favour, obtained possession of the lands and leased them to 
lst and 2nd defendants. 


The 5th defendant under whom the other defendants claim 
as will presently appear, had, however, mortgaged to the 7th 
defendant the lands in question before the submigsion to arbitration 
referred to above, and the 7th defendant was nota party either 
to the settlement by the Deputy Collector or to the suit of 1882 
just alluded to. 


Cd 


In: 1888 the 7th defendant sued the 5th defendant upon his 
. mortgage, got a decree and caused the lands in dispute to be sold 
for his decree-debt and himself purchased them at that sale, and 
subsequently sold them to 8th and 9th defendants. The 6th defend- 
ant claiming through the Sth and 9th defendants, ousted the plain- 
tiff from the lands in collusion with Ist and 2nd defendants. 
Hence this suit. 


It should be observed that no attempt is made by the defend- 
ants to impeach the partition made under the Deputy Collector’s 
award on the ground of any fraud or collusion to the prejudice of 
the mortgagee, the 7th defendant, or any other party. 


The lower Appellate Court gave plaintiff a decree holding in 
substance that the 7th defendant had no right to proceed against 
the property in question, since it was allotted on partition to 
the plaintiff’s vendor Thamma Narasimman. The 6th defendant 
appeals and it has been argued before us on his behalf that the 
decision of the courts below is wrovg. But we are unable to 
accept- this contention. At the time the 5th defendant mortgaged 
the 7:76 acres in question, he had no specific exclusive right to 
thém. He then possessed but an undivided interest in the whole of 
the lands granted to him and others jointly, including those in 
dispute and the mortgage made by him was clearly subject to the 
conditions and liabilities which at the date of the transaction 
affected his undivided interest in the property mortgaged. 

7 
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It is quite clear thateach and every one of the persons who held 
such undivided interest was entitled to claim a division and obtain 
his share of the common property free from any incumbrances 
created by any of the other co-owners, provided, of course, no | 
fraud was committed in obtaining the share. The general principles 
applicable to the question under consideration are thus stated in 
Domat’s Civil Law Art 1671 cited by. Dr. Rash Behari Ghose in 
his work en mortgages. “If in an estate -belonging in common 
without any division or partition to two or more persons such as 
co-partners, co-heirs or others, one of them has mortgaged to 
his creditor either all his estate or the right which he had to that 
estate, this creditor will have his mortgage upon the undivided 
portion of his debtor as long as the estate shall remain in common. 
But after the partition, the right of this debtor being limited to 
the portion that has fallen to his lot, the mortgage of his creditor 
will be also limited to the same. For although before the partition 
the whole estate was subject to the mortgage for the undivided 
portion of this debtor, and though a right which is acguired 
cannot be diminished, yet seeing the debtor had not a simple and 
immutable right of enjoying his share of the estate always un- 
divided, but that his right implied the condition of a liberty to 
all the proprietors to come to a partition in order to assign to. 
everyone a portion that might be wholly and entirely their own, 
the mortgage which was only an accessory to the debtor’s right, 
implied likewise the same condition and affected only that which 
should fall to the debtor’s share, the portions of the others 
remaining free to them. But ifin the partition there was any 
fraud committed, the creditor might procure a redress ef what has 
been done to his prejudice.” 


“This is the view adopted by the Privy Council in Byjnath Lall 
v. Reemoodeen (L.R. 1. I. A. 106) and followed by Macpherson 
and Beverley, J.J., in Hem Chunder Ghose v. Thako Moni Debi 
(I. L. R., 20 C. 533), a case very similar to the present. The 
Lower Courts were therefore right in holding that the plaintiff’s 
vendor, by the partition made under the settlement of the Deputy 
Collector, obtained a good and valid title to the lands in question 
not only against ‘the 5th defendant but, also against the Yth de- 
fendant his mortgagee. 
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Another point raised by the appellant is that the plaintiff is 
precluded from maintaining this suit by reason of the order (1) 
of the District Munsif, dated the Ist March 1884 passed on a 
claim petition filed by the plaintiff on an attachment made in 
execution of that decree obtained by 7th defendant against 5th 
defendant in Original Suit No. 1027 of 1883. Thls contention 
also is unsustainable. The finding of the Lower Appellate Court 
in the present litigation is no doubt that the disputed fands were 
in fact attached and sold: in execution of that decree. The order 
relied on by appellant merely says “there is nothing to show that 
the petitioner’s lands had been attached.” It does not appear to 
have been an order passed after investigation as required by 
S. 278 of the Code of Civil Procedure ; consequently, it is not an 
order within the meaning of S. 283 to which the limitation of one 
year is applicable; Cf. Bindu Bashini Dasi v. Peari Mohun Bose 
I. L. R, 12 C. 108. 


lt was next argued that the plaintiff’s vendor Thamma 
Narasimman stood by and allowed the 5th defendant to deal with 
the lands in question as his own exclusive property and that 
plaintiff is consequently estopped from questioning the mortgage 
to the 7th defendant or the proceedings taken to enforce it. This 
point is taken for the first time in the argument in second appeal 
and without any materials whatsoever on the record to support it. 
Under these circumstances wé cannot permit such a contention to 
be taken at this stage. 


We dismiss this appeal with costs. 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Muthusami Aiyar. 


Srinivasa Iyengar ... ga .. Petitioner (Plaintig').* 
A a 
Seetharama Iyer and others ... Respdts. (Deft. & decree holder) 
“civil Procedure Code S. 295—Rateable distribution —Realization- Srininag 


v. 
Where money due toa judgment-debtor is attached in the hands of his debtor Seethara! 
and paid by him into court, a rival decree-holder attaching it in court is entitled to 
rateable distribution. 





+0. B. P. 645 of 1893. 22nd October 1894, 
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Petition under S. 622 of the Civil Procedure Code praying 
the High Court to revise the order of the court of the District 
Munsif of Vellore in small cause suit No. 1480 of 1892. 


©. Subramania Atyar for Petitioner. 
The Respondent did not appear. ` 


The court delivered the following 


JUDGMENT,—Three persons hold money-decrees against 
one Seetharamiah and one Venkatasami had with him certain 
stamps and other things of Rs. 95-2-0 value belonging to the judg- 
ment-debtor. : 

Petitioner had the property attached by prohibitory order on 
the 22nd December 1892. Another judgment-creditor Muni Ammal 
attached the same on 16th J anuary . 18983 in execution of her own 
decree. Venkatasami paid Rs. 95-2-0 due by him to the judgment- 
debtor into court on the 8rd February 1893, On the same day 
but after payment into court one Manikkam Chetty attached it as 
money due in the custody of the court on the 30th March 1893. The 
District Munsif paid out of the deposit petitioner’s costs and divided 
the balance rateably among the three creditors. To this order 
petitioner objects in revision and urges that Manikkam Chetty 
attached after the money was realized and that this was not a case 
for rateable distribution under S. 295, Code of Civil Procedure. 
Neither of these contentions seems tenable. Section 295 applies to. 
every case where by the process of the court in execution, property 
becomes available for distribution amongst judgment-creditors, 
Money paid into court by reason of a prohibitory order does not 
become the property of the creditor at whose instance the prohibitory 
order was issued without a further order directing payment to him. 
Until then his position is that of an attaching creditor and under 
the Code of Civil procedure several decree-holders may successively 

attach the same property and claim rateable distribution. The mere 
| payment into court does not constitute realization. There must be 
a further order directing its payment to a particular creditor or 
creditors. I see no reason to disturb the order in revision. I dis: 
miss the petition with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar. 


Daivanayagam Pillai ae .. Appellant (Petatoner)* 
Rangaswamy Aliyar sð ... Respt., (Counter-Petitioner) 
Dev m 
Civil procedure Code Ss. 2, 244, 311, 588—Decree—Second Appeal from order refusing äi go 
to set aside sale. > Rangaswamy. 


From an order refusing to set aside a sale for alleged irregularity, there is 
only one appeal under 8. 588 , but no second appeal, even though the decree-holder 
is the purchaser and the question arises between the parties to the suit or their 
representatives. 


Appeal against the order of the District Court of Tinnevelly 
dated the 13th October 1892 passed in Civil Miscellaneous 
Appeal No. 12 of 1892 confirming the order of the court of 
the District Munsif of- Ambasamudram in Miscellaneous petition 
No. 1843 of 1892 (Original Suit No. 90 of 1890) 


This was an application to set aside a sale on the ground of 
material irregularity. The assignee plaintiff was the purchaser. 
“The Munsif dismissed the application for default. The District 
Judge tipheld the order on appeal.. The petitioner preferred a 
second appeal to the High Court. — 


C. Ramachandra’ Rao Saheb and T. Langaramanujachariar 
for appellant. 


I Narasimhachariar for respondent. 
The Sourt delivered the following 


JUDGMENT :—tThe !preliminary objection is taken that no 
second appeal lies in this case. I am of opinion that the objection 
is well-founded. I held in appeal agamst appellate order No. 18 
of 1893 that no second appeal lay against an order made under 
S. 588. An order refusing to set aside a sale is appealable under 
B. 588 and it is provided by Act VII of 1888 that the orders 
passed in appeals under S. 588 shall be final. By 8.2 of the 
Civil Procedure Code it is expressly declared that an order 
specified in S. 588 is not a decree. No second appeal can therefore 


— - eee — ee 








2 A., A, O. No, 41 of 1893 Ist. November 1894. 
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be taken to lie under the provisions of the code relating generally 
to appeal decrees. It is urged that in the case before me the 
decree-holder who was a party to the suit was the purchaser at the 
court-sale and that the order must therefore be taken to be an 
order passed under S. 244. But it is not enough that the question 
determined is one mentioned in 5, 244, In order that the order 
may be a' decree, it is also necessary that the order should not be 
one specifies in S. 588. Under S. 2 of the Code of Civil Procedure 
‘it is immaterial whether a decree-holder or a third party is the 
purchaser at the court-sale. The same view was taken by the 
Full Bench at Calcutta in the case Nana Kumar Roy v. Gulam 
Chunder Dey I. L. R, 18 ©, 422. My attention is, however, called 
to the cases, Vallabhan v. Pangunni I. L. R., 12 M, 454 Muttia v. 
Appasami, I. L. E., 13 M, 504 and Virarag Poa Venkata, I. L. R., 

16 M, 287. But none of them is in point and this question did 

not arise in those cases. ; 


ae ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. i 


Krisaha Reddy and another... Appellants (Ist&2nd PIfs)* 


Y, 
Rendankattalai | Varadarojulu Reddy 
% 
aid oiher. he Respdts. (Defendants). 
ii Interest post ees ee —Interest Act XXXII "of 1839 
rishna 
pete Although the contract does not provide for interest post diem, and more than , 


Vara darai uly & Years have elapsed from the due date of the bond, interest is awardable under the 
Reddy. Interest Act XXXIT of 1839 and can be made a charge upon the mortgaged property. 
Appeal from so much of the decree as disallowed plaintiff’s 

claim, of the High Court of judicature in the exercise of its ordi- 

nary original civil jurisdiction made in Civil suit No. 300 of 1892. 4 


This was a suit upon a mortgage bond, dated 4th of October 
1880. The bond provided “as we have received the sum of 
Rs. 2,000 as above, we bind ourselves to pay within the 30th of 
December 1884, the aforesaid principal sum and the interest accru- 
ing thereon at 4 rupee per Rs. 100 per mensem.” The suit was 





40.8. Appeal No. 19 of 1894. 11th January 1895, 
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instituted on the 29th of September 1892. The defendant denied 
liability to pay interest after the 30th December 1884. The Court, 
Mr. Justice Davies, held that as more than 6 years had elapsed 
from the due date, damages, which might be awarded in lieu of in- 
terest were barred under Art 116 of the Limitation Act. The 
learned Judge also held tha; the payment of interest in 1887 and 
1888 could not give a fresh starting point, and that there was no 
admission of liability to pay interest subsequent.to it in°1884. 

The plaintiffs appealed. 

R. Shadagopachariar for Appellants. $ 

Ethiraga and Swagnanam for Respondent. 

The Court delivered the following 

JUDGMENT :—Although no contract for post diem interest 
can be inferred from Exhibit A, we think interest from 30th Decem- 
ber 1884 can be given under the Interest Act XXXII of 1839 
under the principle laid down in Bikramjit Tewari v. Durga Dyal 
Tewari, I. L. R., 21, C. 274, which case has been followed by this 
Court in Second Appeal No. 1546 of 1898. We will therefore allow 
Rs. 696 as interest at 6 per cent. per annum from the due date to the 
‘date of plaint and make it a charge upon the mortgaged property, 
The decree of the learned Judge will therefore be modified by 
adding this sum to the principal sum adjudged and decreeing 
Rs. 2,598 instead of Rs. 1,902 with costs and further interest at 
6 percent. per annum. The appellants are entitled to proportionate 
costs on this appeal. 


Che Madras Law Journal Reports. 


IN THE PRIVY COUNCIL.* 


[On appeal from the High ‘Court of Judicature at Fort William 
in Bengal. | 


Present :—Lord Watson, Lord Hobhouse, Lord Macnaghten, 
Lord Shand and Sir Richard Couch. 


Administrator-General of Bengal ... Appellant. 
; V. 
Prem Lal Mullick _... ae ... Respondent. 


Section 3%, Administrator-General’s Act (II of 1874)—Transfer by Hindoo executor 
to the Administrator-General—S. 5 Hindoo Wills Act (ANI of 1870)—S. 179 to 189 
Indian Succession Act (X of 1865)—S. 30 Administrator-General]’s Act of 1867 (Act XXIV 
of 1867)—Proce è dings of the Legislature as aids in the construction of an Act. 


; - An executor appointed by a Hindoo testator who died subsequent to the passing 
i of the Hindoo Will's Act (XXI of 1870), can after obtaining probate, transfer the 
‘estate, effects, and interests vested in him by virtue of the probate to the Adminis- 

trator-General under S. 81 of the Administrator-General’s Act (IL of 1874). He 
. “is a priVate executor” within the meaning of that section. 


Per curiam :—The right to devolve the property of a deceased testator, with all 
powers und duties relating to its management and administration, which is confer- 
red by 8. 31 of the Act of 1874, is not confined to any particular class of executors, 
or of estates. [t is given in broad and comprehensive terms, to any and every testa- 
mentary executor, in whom the estates of the deceased testator have been lega'ly 
vested by virtue of-his probate. 


In construing a consolidating statute which repeals previous enactments and 
consolidates their provisions, regard must be had to the state of the general law on 
the day when the consolidating statute was passed, and not to the law as it stood at 
the respective dates when the repealed enactments came into force. 


The very object of consolidation is to collect the statutory law bearing upon 
a particular subject, and to bring it down to date, in order that it may form a useful 
code applicable to the circumstances existing at the time when the consolidating 
Act, is passed. 


* “The proceedings of the Legislature which result in the passing of an enactment 
are not legitimate aids in construing that enactment. 


The bearing of S. 5 of the Hindoo Wills Act (XXI of 1870) and of Ss. 16 and 
17 of the Administrator-General’s Act (II of 1874) on S. 31 of that Act considered. 





#30th March 1895. 


Administrator 
General of 
Bengal 
v. 


Prem La! 
Mullick, 
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N. L. M. a Hindoo, died on the 22nd February 1891 leaving property in Calcutta, 
and leaving a will dated 5th August 1859. The executors under the will took out 
probate in 1891, and in 1893 executed a deed by which they purported under S. 31 of 
Act II of 1874, to transfer all estates, effects and interests vested in them to the 
Administrator-General of Bengal. 


Held :—Reversing the decision of the majority of the judges of the High Court 
and affirming the judgment of Petheram C. J. thnt the transfer was valid. 


This was an appeal against the judgment and decree of the 
High Court of Judicature at Fort William in Bengal dated the 16th 
March 1894. The judgment of the High Court of Calcutta will be 
found reported in the Indian Law Reports Calcutta series vol. 21 
at page 782. ‘The factsof the case will appear sufficiently from 
the Report. 


The following judgment of their a of the Privy 
‘Council was delivered by 


Lord Watson.—Nundo Lal Mullick, a wealthy Hindu, resident 
in Calcutta, died in February 1891, leaving a last will by which he 
disposed of his whole estate real and personal, and appointed 
Dwarka Nath Bhonjo, and Sumbhoo Nath Roy to be his executors 
and trustees ; these gentlemen accepted the office thus conferred 
on them; and,in March 1891, they obtained a grant of *probate 
from the High Court at Calcutta, and proceeded to administer the 
trusts of the will. On the 14th April 1895, they executed a deed, 
by which they transferred the whole estates, effects and interests 
vested in them by virtue of the said probate to the Appellant, the 
Administrator-General of Bengal, professedly in terms of S. 31 of 
«The Administrator-General’s Act 1874” (Act No. IL of 1874). 


The clause in question enacts that “any private executor or 
“ administrator, may, with the previous consent of the Administra- 
“<< tor-General of the Presidency in which the property comprised in 
“the probate or letters of administration is situate, by an instru- 
‘ment in writing under his hand, bearing a stamp of ten rupees 
“and notified in the Local Gazette, transfer all estates, effects and 
‘interests vested in him by virtue of such probate or letters to the 
“ Administrator-General by his name of office.” 


The same section provides that, upon the instrument being 
duly executed and notified, the trdnsferor shall be exempt from all 
liability for any act or omission after its date; and that the 
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Administrator-General for the time being shall have the same 
rights, and shall be subject to the same liabilities, which he would 
have had, and to which he would have been subject, if the probate 
or letters of administration had been granted to him, by his name 
of office, at the date of the transfer. 


It is not matter of dispute, that, if the executors and trustees 
of the late Nundo Lal Mullick are within the class of persons em- 
powered by S. 31 to devolve their administrative functions upon 
the Administrator-General, the transfer was properly executed and 
notified, and must receive effect. The only question raised and 
discussed in the Courts below, and in the course of this appeal, has 
been, whether the transferors, as the executors and trustees of a 
deceased Hindu, are “private executors” within the meaning of 
the clause. 


The present suit was brought in September 1893, before the 
High Court, by Prem Lal Mullick, the adopted son and heir of the 
testator (hereinafter referred to as the Respondent) by his 
adoptive mother and next friend Sreemutty T'regoona Sundery 
Dassee. The plaint contains a variety of conclusions, the first 
three of these being (1) for the administration of the testator’s 
estate under the direction of the Court, (2) for the appointment of 
a receiver pending the final determination of the suit, and (3) for 
an injunction restraining the Administrator-General from taking 
possession of or interfering with the estate. ‘The testamentary 
executors and trustees of the deceased, and the Administrator- 
General, were called as Defendants. 


Mr. Justice Sale, who tried the suit, found, by a decree dated 
the 21st December 1298, that the transfer purporting to be made 
by the executors and trustees to the Defendant, the Admunistrator- 
General on the 14th August 1893, was invalid ; and he appointed 
a receiver of the moveable property, and of the rents, issues and 
profits of the immoveable property belonging to the estate of the 
deceased. On appeal, his decision was affirmed by the majority of 
the Court, consisting of Prinsep and Trevelyan, J.J., Petheram, 
C. J. dissenting. The present Appeal has been brought, by the 
Administrator-General against these judgments. The executors 
and trustees, although called as Respondents, have made no 


appearance. 


oa 
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Their Lordships have been unable to adopt the- construction 
of 8. 81 ofthe Act of 1874, which commended itself to the majority 
of the learned Judges. The right view of the statute was, in their 
opinion, expressed by the Chief Justice. 


The clause in question is a re-enactment, without verbal ` 
alteration, of S. 80 of “ The Administrator General’s Act 1867,” 
(Act No. XXIV. of 1867). At the time when that act passed, the 
executor of a Hindu estate could not have availed himself of the 
provisions of 8.80. His powers and functions were not those 
of an English executor, but rather those of a manager ; he did not 
require probate, and probate, if obtained, would not have vested 
him with any title to the estate, either real or personal, which he 
administered. Accordingly he was not, within the meaning of 
S 30, a private executor or administrator who could transfer 
to the Administrator-General any estates “vested in him by virtue 
“of such probate or letters.” 


A very important change was made in the law by “The 
Hindu Will’s Act 1870,’' (Act No. XXI. of 1870), which, inter alia, 
enacted that certain portions of “ The Indian Succession Act 1865, 
(Act No. X. of 1865), should apply to all wills and codicils made by 
any Hindu, on or after the Ist day of September 1870. Amongst 
the clauses thus applied were Ss. 179 to 189 both inclusive, 
which make provision for the granting of probate and letters of 
administration. It is sufficient for the purposes of this case to 
refer to two of these clauses. $S. 181 is to the effect that probate 
can be granted only to au executor appointed by the will. S. 179- 
provides that the executor or legal administrator, as the case 
may be, of a deceased person, shall be his legal representative for 


all purposes, and that all the property of the deceased person 
shall vest in him as such. 


It is not disputed that the immediate effect of the Act of 1870 
was to place a Hindu executor who was in a position, and chose, 
to take advantage of its provisions, on precisely the same footing 
as,the executor of an Anglo-Indian testator, in so far as concerns the 
.taking out of probate of the deceased. The will of the late Nundo 
Lal Mullick was executed in August 1889, and his executors there- 
fore, on their obtaining probate, became immediately vested, by 
' force of statute with the whole estates which belonged to him at 
the time of his decease. 
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The right to devolve the property of a deceased testator, 
with all powers and duties relating to its management and admin- 
istration, which is conferred by 8. 81 of the Act of 1874, is not 
confined to any particular class of executors, or of estates. It is 
given, in broad and comprehensive terms, to any and every testa- 
mentary executor, in whom «the estates of the deceased testator 
have been legally vested by virtue of his probate. The clause only 
attaches one condition to the exercise of the executor’s raght, which 
is, that no transfer shall be made to the Administrator-General, 
without his consent. It is left.to the discretioy of that official to 
determine, whether the property falling under. the will and the 
trusts which it creates, are of such a character that he ought to 
undertake the duty of administration. 


In these circumstances, it appears to their Lordships that the 
executors and trustees of Nundo Lal Mullick were, according to 
the very letter of the enactment, persons having power to transfer 
the estates vested in them, in that capacity, to the Administrator- 
General, under thé provisions of S. 31. Indeed it was hardly 
disputed, in the argument for the Respondent, which, to a great 
extent, consisted in a repetition of the reasons assigned for their 
judgmefits by the Courts below, that, if S. 31 be taken per se, 
no other result could follow. But it was maintained that, although 
the language of the clause is framed in such general terms as to 
include every executor who has obtained a grant of probate under 
the 179th and following Sections of the Indian Succession Act 1865, 
it must nevertheless be held to exclude the executor of a Hindu 
will, because it appears aliwnde that the legislature so intended. 
It is conceivable that the legislature, whilst enacting one clause in 
plain terms, might introduce into the same statute other enactments 
which to some extent qualify or neutralise its effects. But a posi- 
tive enactment, in a statute of 1874, cannot be qualified or neutra- 
lized by indications of intention gathered from previous legislation 
upon the same subject. And there is no legislation, subsequent to 
that of 1874, with respect to the power of an executor to make 
over his office with all its rights, and liabilities to the Administra- 
tor-General. ; 


_ One of the arguments, if not the main argument, urged for 
the Respondent was, that S. 30 of the Administrator-General’s 
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Act of 1867 at no time conferred any right of transfer upon 
the executor of a deceased Hiudu; and, that S. 31 of the Act’ 
of 1874, which was a consolidating statute, merely re-enacted the 
provisions of §. 80, and was neither intended, nor could be held 
to have a wider effect. The argument rests upon two assump- 
tions which do not appear to their Lerdships to be well founded. 
S. 30, at the time when it became law, had no application to a 
Hindu exe@utor, who, as the law then stood, had no estate vested 
in him which he could transfer. But a Hindu executor who, prior 
to the Act of 1874, obtained probate and had the estate vested in 
him, by virtue of the Hindu Wills’ Act, 1870, was ina very differ- 
ent position. He answered the description given in S, 80 of 
the persons who were entitled to transfer; and apart from a clause 
in the Act of 1870 which they will shortly notice, their Lordships see 
no reason why he should have been deprived of the benefit of its 
provisions. Assuming, however, the argument to be so far well 
founded, it does not follow that the Hindu executor is not within 
the ambit of S. 31 of the Act of 1874, The Respondent maintained 
this singular proposition, that, in dealing with a consolidating 
statute, each enactment must be traced to its original source, and 
when that is discovered, must be construed according to the state 
of circumstances which existed when it first became law. The 
proposition has neither reason nor authority to recommend it. The’ 
very object of consolidation is to collect the statutory law bearing 
upon a particular subject, and to bring it down to date, in order 
that it may form a useful code applicable tô the circumstances 
existing at the time when the consolidating Act is passed. 

The Respondent relied upon the terms of S. 5 of the Hindu 
Wills Act, 1870, which provides that “nothing contained ifi 
“this Act shall affect the rights, duties and privileges of the 
“ Admunistrators-General of Bengal, Madras and Bombay, respec- 
“tively.” Itis by no means clear that a reservation in these terms 
was meant to have the effect of precluding the Administrator- 
General from accepting, if he thought proper, the devolution upon 
him of the administration of a Hindu succession, under S. 30 of . 
the Act of 1867. But it does not appear to their Lordships to admit 
of doubt that the reservation cannot control the powers given to the 
Administrator-General by the Act of 1874. 


Wd 
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Another argument for the Respondent was based upon the 
enactments of Ss. 16 and 17 of the Act of 1874. The “first of 
these sections empowers the Administrator-General to apply for 
letters of administration to the estate of a deceased person who 
leaves assets exceeding the value of Rs. 1,000, either generally or 
with a will annexed, if no Person appears to claim the right to 
administer within a month after the death; but Hindu estates: are 
expressly exempted from its operation. On the other kand, S. 17 
empowers the Court to make an order, at the instance of parties 
interested, or of the Administrator-General, directing the Adminis- 
trator-General to apply for letters of administration of the effects of 
‘any deceased person, Hindus included, in cases where it is shown, 
to the satisfaction of the Court, that danger is to be apprehended 
_of the misappropriation, deterioration or waste of the assets, unless 
such letters of administration are granted. These enactments do 
not appear to their Lordships to conflict with the provisions of 
S. 31. Section 17 gives the Administrator-General no right, or 
excludes his right, to take up, at his own instance, the administration 
of the estate of a Hindu, who has died testate or intestate, which is 
not in danger; whilst, if the estate be in danger, he may be directed 
by the Court to do so, at his own instance, or at the instance of 
parties interested in the succession. It appears to their Lordships 
to be impossible to derive from these ‘provisions an inference that 
the legislature cannot have intended to allow the Administrator- 
General to become the administrator of Hindu estates at the request 
of the executors, ab all events an inference so strong as to over-ride 
the plain enactment of S. 31. 


It was%lso maintained that the legislature cannot have intended 
that, in any circumstances, the Administrator-General should have 
the duty imposed upon him of carrying out the trusts of a Hindu 
will, which might probably or possibly involve the execution of 
religious trusts, with which a public official ought to have no con- 
cern. The answer to that argument is twofold, In the first place, 
the administrator may have that duty imposed upon him by the 
Court, in cases where there is no existing administration, and the 
estate is in danger of being dilapidated. In the second place, 
S. 31 does not impose upon him the duty of administering any 
estate, whether Hindu or not, in any case where he is requested 
to do so by the acting executors, and where the purposes of the will 
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are, in his judgment, such a as ought not to be executed by an official 
in his position. 


Their Lordships observe that the two learned judges who con- 
stituted the majority in the Appellate Court, althongh they do not 
base their judgment upon them, refer to the proceedings of the 
Legislature which resulted in the paesing of the Act of 1874 as 
legitimate aids to the construction of 8.31. Their Lordships 
think it right to express tlieir dissent from that proposition. The 
same reasons which exclude these considerations when the clauses 
of an Act of the British legislature are under construction, are 
equally cogent in the case of an Indian Statute. | 


Their Lordships will humbly advise Her Majesty to reverse the 
decrees appealed from, to dismiss the suit, and to direct that the 
costs of both parties in the Courts below, as between solicitor and 
client, shall be paid out of the estate of the deceased. The costs of 
this appeal must be borne by the estate in hke manner. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthuswamy Aiyar and Mr. Justice 
Best. 


Krishnaswami Krishnaswami minor by his mother e) Apo Apellants (Defendants) *. 


~ 


Savithri Ammal and another 
Saa 
Aiyar. - Vv 


Sundrappa Aiyar oe ... Respondent (Plaintif ). 


Specific perfermance—Contracts with minors—S.28 Specific Relief Act—S.11 Indian 
Contract Act—Mutuality—Power of guardiaus of minors—Misjoinder of causes of action 
and parties—S,.27 Specific Relief.Act—Ss.12 and 17 Court Fees Act— Power of appellate 
court to levy proper fees. 

The guardian of a minor has power to represent him and enter into contracts 
on his behalf either beneficial or necessary to him; such contracts are valid and - 
binding on the minor and not voidable at his option and can be specifically enforced 
against him. l i 

The doctrine of mutuality obtaining in the English Law in cases of specific 
performance has no application in this country. Quere : whether even in English law, 
on the true facts in Flight v. Bolland 4 Russ 298, the doctrine of mutuality is not , 
restricted to cases in which the contract is made with the minor himself directly. 


Obiter.—A contract entered into with a minor is merely voidable by him and 
not void altogether. 


* S, A. No. 1080 of 1894. 5th December 1894, 
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Mahamed Arif v. Saraswati Debya I. L. R., 18 C, 259 followed. 


Where a suit for specific performance is brought against a person contracting 
to sell and against a subsequent transferee of the thing contracted to be sold with 
notice of the prior contract, there is no misjoinder either of causes of action or of 
parties, 


Luckemsey Ookerda v. Fazulla Casswmbhoy I. L. R., 5 B 177 distinguished. 
Mokund Lall v. Chotay Lall I. L. R., 100 1061 referred to. 


In a suit for specific performance and for possession no court fees had been 
` paid by the plaintiff on the prayer for possession. The first court which dismissed 
the suit did not call on the plaintiff to supply the deficiency; but the appellate 
court called upon him to pay the requisite court fees and passed a partly conditional 
decree that unless the deficiency be supplied within a fortnight the relief for 
possession will be refused. 


Held that the appellate court had power to entertain the appeal under the 
circumstances and levy the additional fees, but that the proper decree to be passed 
was that the whole suit and not simply the prayer for possession should stand 
dismissed in default of payment within the prescribed time. 


Second appeal against the decree of Subordinate Judge’s 
court of Tanjore.in appeal Suit: No. 230 of 1893, reversing the 
decree of the court of the}; District Munsif of Kumbaconam in 
Original Suit No. 3 of 1892. 


On the 22nd of September 1891 plaintiff entered into a con- 
tract with the minor Ist defendant through his mother and guar- 
dian Savithri Ammal, for the purchase of five items of property for 
Rs. 510. Of the purchase money Rs. 330 was to go in discharge 
of a debt due by the deceased father of the lst defendant to one 
Alamelu Ammal and Rs. 180 was to have been paid to the original 
owners of two out of the five items of the plaint property whose 
purchase money had remained partly unpaid by the 1st defendant. 
Subsequent to this agreement on the 17th November 1891 the, 
lst defendant’s mother and guardian Savithri conveyed away 
the lands to the 2nd defendant under two deeds one of sale and 
“another of exchange. As soon as plaintiff heard of the attempt 
on 2ad defendant’s part to purchase the properties in question, 
he gave notice to lst defendant not to sell and to the 2nd defendant 
‘not to purchase. ‘The sale nevertheless took place and Savithri 
refused to execute a conveyance to plaintiff though he was willing 
and ready to perform his part of the contract. He therefore 


brought this suit to compel the lst defendant to execute a proper 
iz ! E 
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conveyance to him through his guardian and to recover possession 
of the lands from the 2nd defendant who had got into possession. 


The Ist defendant denied the agreement altogether and 
pleaded misjoinder of causes of action; he further contended that 
no suit for specific performance could be sustained against him as 
he was a minor, that the agreement ife true was not for his benefit 
and therefore not binding on him and that the plaint was not pro- | 
perly stamped as no fee had been paid on the prayer for possession. 
The 2nd defendant supported the Ist defendant’s contentions and. 
further stated that he had no knowledge of the agreement alleged 
in the plaint and that the suit was the result of collusion. 


The District Munsif of Kumbaconam who tried the suit found 
the plaint agreement not proved and dismissed the suit. He failed 
however to levy the deficient stamp before trying and deciding the 
suit. 

On appeal the Subordinate J udge of Tanjore found that the 
plaint agreement was genuine and valid and that the 2nd defendant 
purchased the plaint lands with notice of the agreement. 


On the question of misjoinder he was of opinion that S. 27 of | 
the Specific Relief Act allowed such a suit and that there was no 
misjoinder either of causes of action or of parties. He *distin- 
guished Luckemsey Ookerdu v. Fazulla Cassumbhoy I. L, R., 5 B, 177 
cited before him on the ground that the transferee there did not set 
up a subsequent title but a prior equitable lien. 

On the other question whether specific pexformance could be 
decreed against a minor he said that the English doctrine of 
mutuality of remedy was not to be extended to India.e The sub- 
- judge therefore decreed the suit and granted both the prayer for 
specific performance and for possession but attached a condition. 
to the decree that unless the deficient stamp be paid within a fort- 
night of his delivering judgment the prayer for possession alone 
should stand dismissed. | 

The defendants preferred a second appeal to the High Court, 

O. R. Pattabhirama Amar for appellants. 

F. it. Sundara Aiyar for S. Subramaniem for Respondent. 

The arguments of the vakils appear sufficiently from the 


judgment.. 
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The court delivered the following 


JUDGMENT :—-Several objections have been argued in sup- 
port ol this appeal. | 

The first of them is that specific performance cannot be decreed 
against a minor. 5. 280 of the Specific Relief Act mentions the 
persons against whom specific performance cannot be decreed 


and a minor is not mentioned as one of them. 
s 


No doubt S. 11 of the Contract Act mentions persons who 
have attained majority as persons competent to gnter into contracts. 
But this does not exclude the power of a guardian of a minor to 
represent him and enter into contracts on his behalf either bene- 
ficial or necessary to the minor. 


The English law is, it is true, that a minor cannot claim specific 
performauce and this proceeds on the ground of want of mutuality. 
It is on this ground that Mr. Justice Norris acted in Fatima Bibi v. 
Debnauth Shah I. L. R, 20 0, 508, citing as his authority Plight v. 
Bolland, 4 Russ. 298. But there is reason to believe that Plight v. 
Bolland 4 Russ 298, was a case in which the contract was mace 
with the minor himself who was also himself seeking to enforce it. 
In Fatigna Bibi v. Debnauth Shah, I. L. R, 20 C 008, the judge has 
not noticed the provision of Hindu Law that a guardian 1s compe- 
tent to act for a minor and bind him by contract within certain 
limits. , 

Moreover, as pointed out by Mr. Whitley Stokes, the doctrine 
of mutuality on which Flight v. Bolland 4 Russ 298, proceeded, has 
no application in this country. 


We agice with the ruling in Mahamed Arif v. Saraswati Debya 
"I. L. R, 18 C, 259, that a contract with a minor is merely voidable 
by him and that this principle is not affected by 9. 11 of the 
Indian Contract Act. | 


The next objection is that there is no finding that the contract 
now sought to be enforced is binding on the minor. This is a 
mistake. The Subordinate Judge has found the contract to be 
“both true and valid. : 


The third objection pressed upon us is that as plaintiff did not 
pay the deficient court fces as soon as the first issue was decided 
against him, the Subordinate Judge should have held that the suit 


Sivasubra- 
mania, 


v. 
Krishnammal. 
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had been properly dismissed. The District Munsif ought to have 
called upon the plaintiff to pay the deficient court fees, as he failed 
to do,so, the Subordinate Judge was not in error in entertaining 
the appeal and dealing with it. It appears that the requisite court: 
fees have since heen paid. We do not therefore think this objec- 
tion is entitled to weight. We have to observe, however, that the 
court fees should have been collected before passing the decree and 
the decree is clearly irregular in directing that in default of pay- 
ment of the fees, the prayer for possession alone would be dis- - 
allowed instead of gaying that the suit would stand dismissed. 

As to the last objection vig., misjoinder of parties, we do not 
consider it to be well founded. The cause of action, namely, the 
right to obtain a sale deed and possession of the property purchas- 
ed concerns both, the defendants and entitles plaintiff to relief 
against both. 


The case cited in ne Ookerda v. Fazulla MA Y, . 
I. L. R, 5 B 177 is distinguishable in that unity of title did not 
exist in tħat case. A case more in point is to be found in Mokund 
Lall v. Chotay Lall, I. L. R, 10 C 1061. 


We dismiss this appeal with costs. 
Š i 6 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr. Justice Muthusami Aiyar, aid Mr. Justice 


Shephard. | 
Sivasubramania Naicker, and others. Aplts. (Plfts. 1 & 3 to 12),* 


A 
lo 


Krishnammal and others... ... Respdts. (Defts.2 to 9). 


‘ Hindu Law—Impartible palayapat—Powers of alienation of the holder for the time 
being—Proprietary estate of holder—Special custom of alienation—Hvidence of custom— 
Special custom of succession—Dayadipattam. 

The effect of the Privy Council decision in Sartaj Kuari v. Deoraj Kuari I. L. R., 
10 A 272, is that inalienability is, like impartibility or a peculiar mode of succession 
a special independent incident which lies outside the ordinary Hindu Law, and can 
only attach to an impartible estate by family custom -which must be alleged and 
proved, and cannot be deduced from a theory of dormant co-ownership. 5 

In proving such a custom of inalienability the following facts are relevant; 
(1) absence of alienation of the whole or any part of the Zemindari for a long time 
coupled with facts that would have prompted alienation, e.g., a special -custom of 
inheritance by which the succession devolves notion the son or the widow but on some 


* ‘Appeal No.-29 of 1894. _ 14th December 1894, 
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remote heir. (2) Transactions entered into by successive Zemindars and the other 
members of the family showing a consciousness in the family that by custom, its 
alienation is forbidden, except for necessity, or for purposes binding on all the 
dayadis (5) Oral evidence of persons who are interested in or have something to 
do with the particular Zemindari or with adjacent Zemindaries of a similar 
character. 


The holder for the time being gf an impartible Zemindari or Palayapat has a 
proprietary interest therein, and is not a mere office-bearer like the manager of a 
joint Hindu family owning partible property. 


The reasoning upon which the -Privy Council base their deoision in Sartaj 
Kuari v. Deoraj Kuari I. L. R., 10 A 272, applies as well to the case ofa Zemindar 
alienating his Zemindari to the prejudice of his brother or obher heir, as to the case 
of a fathor alienating to the prejudice of his son. 


. A special custom of inheritance called “ Dayadipattam ” found to regulate 
the succession to the palayam of Ammayanayakanur. 


Sartaj Kuari v. Deoraj Kuari I. L. R., 10 A 272 considered and discussed. 


Appeal against the Decree of the Subordinate Judge’s Court 
of Madura (West) in Original Suit No. 13 of 1892. 


V. Bashyam Atyengar, R. Shadagopachariar and S. Gopalasamy 
Aiyengar for appellants. 


Tho Advocate-General (J. H. Spring Branson) and M. O. 
` Parthasarathi Aiyengar for 1st Respondent. 


P. R. Sundara Atyar for 3rd respondent. 
The Court delivered the following 


JUDGMENTS.—Muthusami Adyar, J.—The contest in this 
appeal is as to alienability of the Palayam of Ammayanaya- 
kanur in the Distriet of Madura. The Ist defendant, Bommachi 
Nayak, now deceased, was the last Palayagar ; the 2nd defendant 
is his widow, and the 8rd defendant is their minor son aged three 
years, On the 80th November 189], the lst defendant transferred 
to his wife, the 2nd defendant, by an instrument of gift marked as 
Exhibit VIII the estate of Ammayanayakanur with all its appur- 
tenances. The question which we have to determine is whether 
the Palayagar was competent so to alienate the Palayapat: 


Admittedly, Ammayanayakanur is an ancient impartible estate 
and it appears from Exhibit D, that Visvanada Nayak, the founder 
of the Nayak dynasty of Madura, granted it. Since the grant, it 
has been in the enjoyment of Appellants’ family for a period of 
about 386 years. In Nelsons Manual on the District of Madura 
‘it is mentioned as one of the 24 Palayams of the Dindigal group. 
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a 


Though it is assessed with a peshcush, no Sannad seems to have 
been granted; hence it is spoken of as one of the unsewiga 
Palayams.” 


Itis also an undisputed fact that a peculiar custom called 
“Dayadipattam ” regulates the succession to this Palayam. On 
the demise of the Palayagar for the time being, the estate devolves 
‘not on his heir according to the Mitakshara Law which, in the 
absence of*a special custom, governs this part of Southern India, 
not on the eldest son according to the rule of primogeniture, which 
obtains in the othe Palayams in the District owned by persons of 
the Kamblar caste, but-on the Dayadi or cousin of the deceased 
Palayagar who is senior in age and who is descended from one 
of the three brothers who originally’ formed a joint Hindu family. 
These three brothers were named, 1, Petala Nayak, 2. Chakala, 
Nayak, and 3. Chinnalu Nayak and of the three branches, spring- 
. ing from them, the 2nd is now extinct. Thus, the class of kindred 
in which the heir has to be found is that of the descendants of the 
two branches and the person to be selected as Palayagar from that 
class is the one who is the oldest or senior in years. 


There are a few special facts relating to this estate which it is 
desirable to remember in connection with this appeal. ° 


I. The first is a statement made by the Palayagar of 1882, 
that in his family the estate originally descended 
from father to son, but that owing to the.curse of | 
some person, that mode of succession was found not 
to prosper and that the present peculiar custom 
was established to regulate devolution of property. 
Exhibit D contains that statement, but it gives no 
information as to when this change was made. 
Whether this family tradition is true, or whether the 
custom is the mere expression of the notion that in a 
co-parcenary family the senior co-parcener in age 
ought in times of turbulence to take the impartible 

- estate canuot now be ascertained. However this may 
be, the fact remains that the custom of Dayadipattam 
has furnished the recognized rule of succession. in 
the family from time immemorial. 


II, Another fact is that the Palayagar for the time being 
is known as the “ Periya” or senior Nayak, the 


PART VII. | 


‘THE MADRAS LAW JOURNAL REPORTS. 171 


next in the line of succession is called the “iru” or 
junior Nayak and the one who is next to the heir 
apparent is designated “Talakarta Nayak” or com- 
mander of the forces. Hxhibit JJ, which is copy of 


| a judgment of the Zillah Court, dated 1819 shows 


that the Siru Nayak had then some land attached to 
his rank or status and that he was entitled to hold it 
so long as he had that status. . 


TII. The third fact is that there are now 18 members in the 


family and that the Ist plaintiff Who is 57 years old 
is the senior in age. Apart from the Palayapat 
which is considered to be common to all Dayadis for 
purposes of succession, each has separate property 
which is partible among his sons and descends in 
accordance with the Mitakshara Law as applied to 
ordinary Hindu property. 


IV. The next special fact is that since 1800, there have been 


‘ten Palayagars including the 1st defendant and there 


have been nine cases of succession as shown in the 
pedigree BB. It appears that in five cases the 
deceased Palayagar left sons and in three left widows 


.but in all the senior Dayadi took the estate to 


their exclusion, It appears further that when the 
son who is superseded becomes in ‘his turn a senior 
co-pargener, he succeeds in that capacity. “The Pedi- 
gree BB., shows how each of the 10 Palayagars was 
related to the others and to the first Defendant and 
to which of the two branches he belonged. 


The substantial question in this appeal is whether the estate 
of Ammayanayakanur is alienable as alleged by the 2nd defendant. 
The Subordinate Judge who tried the suit has upheld her conten- 
tion and rested his decision on the ground that the decision of the 
Privy Council in Sartaji Kuari v. Deoraj Kuari I. L. R., 10 A 272 
governed this case, no family custom being in his opinion proved in 


support of inalienability. It was part of the appellants’ case that 
each Palayagar succeeded simply to the management-of the estate, 
that he had no proprietary interest therein and that he was in the 
position of an office-bearer with the net income of the Zemindari 


172 THE MADRAS LAW JOURNAL REPORTS. [Vou V. 


attached to that office as emolument during his incumbency. The 
Subordinate Judge has declined to adopt this theory of the Zemin- 
dar’s status and held that Ammayanayakanur is a proprietary 
impartible estate devolving in accordance with the special custom 
of Dayadipattam. In the result he dismissed the suit with costs ; 
hence this appeal. . 


The first guestion argued before usis as to the Palayagar 
having no, proprietary interest in the Palayapat and as to his suc- 
ceeding merely to the office of manager for the time being. 
Appellants’ pleadtr is unable to refer us to any positive evidence 
in proof of his contention save Exhibit A which lends no support 
to it. That Exhibit is a report made in 1822 to the Collector by 
an Amin who was deputed to attach the house of the then Palaya- 
gar for arrears of kist. It states that the heir-apparent executed 
a Kararnama promising to pay the arrears in certain instalments, 
that he prayed that orders might be issued for him to “ manage 
the affairs” as he was entitled to the ‘‘ Zemindar’s Kariyam ” 
after the then Palayagar and that his prayer was in accordance 
with custom. I fail to see how this document negatives any 
proprietary interest in the Palayapat. It does not contem- 
plate a case of inheritance, but at the best it implies ethat the 
then Palayagar might be superseded in management accord- 
ing to the custom of the family as such management was 
found inefficient. The words “next entitled to the Zemindar’s 
affair or Kariyam” signify nothing more than next entitled 
to exercise the functions of the Zemindar “or to his position. 
An attempt is next made to compare the position of the Palaya- 
gar with that of the managing co-parcener of a Joint Hindu - 
family, but in dor so, the learned pleader for appellants over- 
looks the fact that v.o managing co-parcener has no separate 
property in the income of the family estate, whereas the Palayagar- 
takes the income of the Palayapat as beneficial owner for the time 
being. Again the correspondence which took place on the demise 
of each Palayagar from the commencement of this century treats 
-the case as one of inheritance to an ancestral estate by virtue of a 
peculiar family custom. It is not’explained whether according’ 
to the theory that the Palayagar for the time bemg isa mere 
office-bearer, the estate vests in any one and whether if it vests in 
the co-parcenary family constituted by all the Dayadis, why it 
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does not vest in the senior co-parcener for the time being as the 
sole representative capable according to the family custom of 
“enjoying it as an impartible estate. If this contention were to 
prevail, it would equally apply to every Zemindari in this Presi- 
dency belonging to a joint Hindu family in which the Zemindar’s 
power of alienation is restricéed by the custom of the family. I 
- agree with the Subordinate Judge in thinking that the contention 
is one which cannot be upheld. ° 


The second question argued in this appeal isas to the law 
applicable to the .case. The Subordinate Judge has held that 
inalienability cannot be inferred from impartability and if must be 
proved by family custom. In support of his opinion he relies on 
the decision of the Privy Council in Sartaj Kuari v. Deoraj Kuari 
I. L. R.10 A. 272. Appellant’s pleader contends that the law 
to be applied to this case is that contained in Naraganti Achamma 
Garu v. Venkatachalapati Nayanivaru, I. L. R. 4 M, 250 and 
that the decision of the Privy Council is not applicable because 
the question of inalienability was there considered as between a 
Hindu father and his son, whereas the controversy in this case 18 
between cousins or co-parceners. There is no doubt that this 
distinctien exists, but when regard is had to the principle on 
which the Judicial Committee decided the Allahabad case and to 
the opinion of the High Court at Allahabad which their Lordships 
overruled, J am unable to accede to this contention. The law as 
administered both at Allahabad and in Madras prior to that deci- 
sion was that when an impartible estate belongs to a joint Hindu 
family consisting of father and son, the latter acquired a co-par- 
- genary right therein by birth and that though in consequence of 
the estate being impartible and capable of enjoyment but by one 
member of the family ai a time, there was no joint enjoyment yet 
the co-parcenary right was not extinct but lay dormant and 
generated a right of survivorship in the son on the death of the 
father and that the co-ownership which is of the essence of a co-par- 
` canary right existed in the case of impartible estates belonging to 
a joint Hindu family in the form of a right of survivorship. The 
grounds on which the Lords of the Judicial Committee rest their 
decision are that in order to prevent alienation by the father, there 
must be co-ownership in the son, that the property in the paternal 


or ancestral estate acquired by birth under the Mitakshara Law 
i 3 
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is in their opinion so connected with the right to a partition that 
it does not exist where there is no right to partition and that 
though an impartible estate may for some purposes be joint family 
property, the co-parcenary in it which under the Mitakshara Law 
is created by birth does not exist. Thus the ratio decidendi of 
the Privy Council decision is that there is no co-parcenary right 
So as to generate co-ownership in the form of a right of survivor- 
ship and im the absence of co-ownership there can be no restraint 
on alienation. It is then said that though such may be the law 
as between fathenand son, it is not so as between brother and 
brothers. This view does not seem to me to be tenable. When 
the impartible estate-is paternal, the co-parcenary in contemplation 
is referable as regards its origin to the date of the son’s birth ; 
when the impartible estate belongs to the paternal grandfather 
the co-parcenary is referable to the date of the father’s birth and 
when the estate belongs to a remoter ancestor, the co-parcenary 
is referable to.the date of the birth of a son to that ancestor. 
Whether the co-parcenary is referable to the first generation or 
to the second or third, it is alike no cause of co-ownership on 
which the power to restrain alienation depends for its existence. 
The effect of the Privy Council decision is that inaliengbility is 
like impartibility or a peculiar mode of succession a special 
independent incident which lies outside the ordinary Hindu Law 
and can only attach to an impartible estate by family custom and 
cannot be deduced from a theory of dormant co-ownership, If 
the contention of the appellants’ pleader were to prevail, the 
following anomaly would be the result. Take for instance an imparti- 
ble estate belonging to a co-parcenary family and déscending in 
aceordance with the rule of primogeniture and the co-parcenary 
family to consist of a father, his sons and brothers. If a suit 
were brought against an alienee by the son, we should have to 
hold that there is no restraint on alienation, butif the same snit 
were brought by the brother we should then hold there is no 
unrestricted power of alienation though in both cases the Imparti- 
ble estate and the person alienating it-are one and the same. - 


The next question argued in this appeal has reference to the 
evidence adduced in proof of family custom. Three objections are 
urged on appellants’ behalf against the decision of the Subordinate 
Judge viz: (1) Due effect has not been given to absence of aliena- 
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tion for several centuries. (2) No due effect is given to several 
documents which prove a consciousness in the family that by 
custom its alienation is forbidden except for necessity or for pur- 
poses binding on .all the cayadis. ; (3) In determining the weight 
to oral evidence due regardis not had to the probabilities of the 
case and to the admissions of.the first defendant. As regards the 
first ground, there is no doubt that throughout the history of the 
Palayapat, there had been no ‘instance of sale or gift ef any por- 
tion of the Zemindari prior to the giftin dispute. The Subor- 
dinate Judge has apparently attached no valug to it, as it is only 
negative evidence. But it is a settled rule of law that though 
mere absence of alienation is of itself no proof of inalienability 
yet such absence when it is coupled with special facts that would 
render alienation probable is relevant evidence, though its proba- 
tive value may depend on the special circumstances of each case. 


Bight of the nine Zemindars who held the estate prior to the 
first defendant either left sons or widows for whom they would 
ordinarily desire to make some provision and the peculiar custom 
which is shown to prevail in regard to succession must have 
imparted to that desire more than its ordinary strength as an 
inducengent to alienation. Notwithstanding this, there has been no 
sale or gift for more than three centuries and I am of opinion that 
this fact is relevant evidence and ought to be considered together 
with such other evidence of inalienability as there is on record, 


The second oljection taken on appeal is as to the weight 
attached by the Subordinate Judge to the documentary evidence 
in this case and it appears to me to be entitled to weight. In 
paragraph 14 of his judgment, the Subordinate Judge refers to 
four important Exhibits viz. R, T, U and Zand refuses to give 
effect to them on the ground that the admissions they contain, viz, 
that the Palayapat was common property for purposes of aliena- 
tion were made under an erroneous impression as to the law 
applicable to alienability. and could not therefore operate as an 
estoppel. There is nothing in the documents themselves to show 
that the admissions were made with reference to the law as laid 
down in any particular case. 


The Subordinate Judge considers that all the decisions of the 
Indian Courts prior to the recent decision of the Privy Council 
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were erroneous, that all that was said or done in a family concern- ` 
ing an impartible estate was said or done under the influence of 
those decisions and that as evidence of consciousness in the family 
that the estate is inalienable, they have no probative value. The 
flaw in this reasoning is this that, if evidence of consciousness in 
the family that an estate is impartibl or inalienable is thus to be 
explained away, there can be no proof of any custom either as 
regards infpartibility or inalienability. But their Lordships of the 
Privy Council observe that the estate may be shown to be inalien- 
able by custom. “All that they say in Sartaj Kuari v. Deora; 
Kuari I. L, R. 10, A, 272 is that inalienability is not to be inferred 
as an incident of co-parcenary right on the ground that an imparti- 
ble estate belongs to a joint family for purposes of succession. 
They do not say that the practice or custom of the family as evi- 
denced by its acts or declarations is to be assumed to be due to 
error of law and to be rejected. The Subordinate Judge should 
have considered each Exhibit and tried to see how far it discloses 
4 consciousness in the family that the estate is inalienable by cus- 
tom. Several documents are relied upon on appellants’ behalf as 
showing that the estate is inalienable and I proceed to consider 
them. ‘I'he Ist document to which our attention is drawn%s Exhi- 
bit J.J. which is a copy of the judgment of the Zillah Court of 
Madura dated 1817. It shows that some land was attached to the 
status of the Siru Nayak who enjoyed it only so long as he retained 
that status. Hence itis argued that the land being attached to 
the status of Siru Nayak, it could not be alienated, and its inalien- 
ability renders it probable that the Palayapat is likewise inalien- 
able. It is not unfrequently the case that a principal estate is 
alienable whilst subsidiary estates carved out of it for special pur- 
poses such as maintenance are inalienable. I am therefore not 
prepared to accede to the appellants’ contention. The 2nd docu- 
ment on which appellant relies is Exhibit P which is a copy of an 
explanation furnished in 1868 by the then Zemindar Kamala Nayak 
with reference to a complaint addressed to the Government against 
his management of the Zemindari by the heir apparent. Kamala 
Nayak is the 7th Zemindar named in the pedigree B.B. and he 
succeeded to the estate in 1827 and dicd in 1871 after administer- 
ing it for a period of 44 years. Itis clear from Exhibit N, that 

his management began hardly with any debts at all and ended with 
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“a debt amounting to a lac and half of rupees, though his rent roll 

gradually rose from 15,000 rupees to 50,000. It appears that 
Kamala Nayak’s growing indebtedness alarmed the heir apparent 
Muthuchinnama Nayak who complained to the Government of 
maladministration on the part of the Zemindar and prayed for the 
appointment of a commission, and that the Zemindar entered into 
an elaborate explanation in vindication of his management. As 
argued by appellants’ pleader this document discloses a belief in 
the Zemindar of 1868 and his heir-apparent that the former was 
not at liberty to contract unnecessary debts se as to imperil the 
succession. 


The next document is Exhibit IV which is a copy of the judg- 
ment of the District Court in Original Suit No. 4 of 1876. It 
shows that in March 1870, Kamala Nayak agreed to grant a lease 
of the Zemindari in view to clear his debts to two persons named 
Venkatasami Nayak and Adimulam Pillai and that the Dayadis 
attested that agreement in token of their consent. This suggests 
the inference that there was no necessity for their consent if the 
Zemindar could alone alienate his estate at his pleasure.. It appears 
further that in adjudicating on the validity of the agreement the 
Judge%considered the circumstances under which Kamala Nayak 
contracted the debts which it was desired to liquidate by the lease 
and came to the conclusion that they were not binding on the 
Palayapat. This again indicates a belief in 1870 that the Palaya- 
gar could only bind his estate by debts contracted for purposes 
binding on his Dayadis. po 


The fourth document upon which appellants’ pleader lays 
stress is Exhibit R, dated 24th March 1870 and all the adult 
dayadis were parties to it save the heir apparent Muthu Chinnama 
Nayak whose relations with the Palayagar were not cordial and 
who declined then to recognize Kamala Nayak’s debts as family 
debts. This document evidences a family arrangement made in 
yiew to discharge the existing debts and to ensure efficient future 
administration of the estate. The provisions which it contains 
distinctly negative the theory that the Zemindari is alienable at 
the pleasure of the Zemindar for the time being and treat it as 
common property for all purposes. It is however open to the - 
-observation that it is tainted with an attempt to make it appear 
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that Muthu Chinnamma N ayak the real heir apparent who was 
reluctant to acknowledge Kamala Nayak’s debt as binding on the 
Dayadis and to subscribe to the lease for 30 years was not the 
heir apparent and that the one next to him in the line of dayadis 
was his senior. Though there is this taint in the document yet it 
does not appear to touch its probative value as a family arrange- 
ment evidencing inalienability of the estate, 


Another document to which we are referred is Exhibit Z which 
is a copy of a claim petition dated 1868. Hight villages forming 
part of the.Zemindari were then attached in execution of the 
decree passed against the Zemindar, Kamala Nayak, in Appeal 
Suit 1 of 1867 and were advertised for sale. By the claim petition 
the Ist defendant and the Ist plaintiff asserted that the Zemindari 
was their joint property and that of the other dayadis though im- 
partible and-was not therefore liable to be sold for the personal 
debts of the Palayagar. 


The next document relied on is Exhibit T, which is a bond 
executed in May 1888 by the Ist defendant who was the Zemindar, 
by the Ist plaintiff and four other Dayadis for Rupees 43,000 and 
odd. The document was executed in order to avert the attachment 
of the Zemindari and the appointment of a Receiver in ex®cution 
of the decree in O. S. No. 4 of 1876. It provides for repayment of 
the debt by certain instalments and for the creditor proceeding on 
default against the 16 villages of the Zemindari for the benefit of 
which the debt is said to have been contracted. This shews that 
the Zemindary was treated as common property for the purpose of 
the Palayagar contracting debts and that the family arrangement 
contained in Exhibit R was acted upon, 


Three other documents are referred to as containing admis- 
sions by the'1st defendant that the Zemindari is inalienable. Ex- 
hibit N is copy of a deposition made by the 1st defendant in Calen- 
dar Case 309 of 1890. Exhibit W is copy of another deposition 
made in Calendar Case 178 of 1887, and Exhibit G is copy of 
another deposition made in Sessions Case 107 of 1879. He stated 
in N that the Zemin property was common; that it was under the 
belief that succeeding claimants had equal rights in the estate, 
that they had to join in executing the bond, Exhibit T, that among 
the Dayadis then living the 1st plaintiff had the preferential right 
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to the Pattam and that he 1st defendant has been paying money 
to the Ist plaintiff as per the family arrangement R and that the 
kists had been remitted to the heirs. These admissions by the Ist 
defendant warrant the contention that the Zemindari was not self- 
acquired property at the disposal of the Zemindar. 


Our attention is next dtawn to two other documents Exhibits 
C.C. and VIII, and on comparing them and Exhibit D.D. in the 
light of the oral evidence it appears -that the provisioh which the 
Zemindar first intended to make for his wife and children on the 
Ath June 1890 was to settle upon them his selffacquired properties 
and to leave the Zemindari to devolve on the Dayadis according 
to custom, that in November 1891 he changed his intention and 
cancelled O.C. on pretext of fraud on the part of the person who 
drew iti up and made a gift of the Zemindari in supersessian of 
‘the prior deed of settlement in favor of his wife at the expense of 
his heirs and that this change was probably due to the advice he 
obtained from Vakils and agents as to the effect of the decision of 
the Privy Council. 

The foregoing is the material portion of the documentary 
evidence on both sides. Itis clear that throughout the history of 
the Pafayam, there was no instance in which any Palayagar alien- 
ated any portion of the Zemin by sale or gift to the prejudice of 
the Dayadis entitled to succeed to it, that from 1868 there is clear 
evidence of consciousness in the family that the property is not 
alienable at the pleasure of the Palayagar. The contention that 
the practice of the family is the result of a mistaken view of the 
Hindu Lay which prevailed in India before it was corrected by 
the Privy ‘Council is one to which I cannot accede. There is no 
evidence that it was-the result of any such mistake and not 
‘of family custom founded on the character of the estate as an 
ancient Palayapat. Why should not a ‘similar mistake be set up 
in regard to impartibility ? The argument, if it were to prevail, 
would unsettle rights of property founded upon the usage of 
centuries. At all events, there is no presumption that when the 
evidence discloses a long standing practice. It is founded upon a 
mistake and in the absence of clear evidence to that effect, the 
conclusion ought to be that it is the custom of the family 
having a legal origin. As I read the decision of the Privy Council 
Tam unable to conclude that this proved custom of the family 


180 THE MADRAS LAW JOURNAL REPORTS, [ VOL. v. 


is intended to be precluded by their Lordships as evidence of 
inalienability. 

Turning to the oral evidence, ten witnesses give evidence for 
the plaintiffs on this point. 


The 2nd witness is one Muttusami Jotala Nayak and he is the 
Zemindar of Jotalanayakanur and the son-in-law of the Ist defen- 
dant. His evidence is that “itis not usual to alienate the Zemin 
by gift or otherwise; there'has been no such instance of gift.” 
_ He states that the same is the case with the Kambala Palayapats 
in the District of Madura and with his own Palayapat. The 
witness is aged 68 years and there is no reason to think that he is 
either not acquainted with the usage or that his evidence is not 
bona fide. 


The third witness is Balamukunda Aiea Nayak. He 
owned a village named Sukkampatti which was annexed by the 
Government and he is now in receipt of a money allowance. He is 
related to Ist defendant, and plaintiffs by marriage and he is 42 
years old. He deposes that “in the Ammayanayakanur Zemin: 
dari the Zemindar cannot alienate the Zemin even when the eldest 
son should succeed to it.” He adds, in cross-examination, that no ` 
Zemindar can alienate because the Zemin is the common pr operty 
of the family and that the lst defendant and his predecessor told 
him that the Zemindari of Ammayanayakanur was common to the 
family. 

The 4th witness is one Arumugasami Nayak aged 45 years. 
He is related to Ist defendant, His evidence is that it is not the 
custom in the Kambala Zemindaries in Madura to alienate their 
Zemins and that the Zemindarof Ammayanayakanur cannot alienate 
his Zemin. 


The öth witness Tirumala Muthu Veera Tiruvengadasami 
Nayakkar, the Zemindar of Malur one of the Kambala Palayapats, 
was Ist defendant’s agent for some time and is related to Ist 
plaintiff. He deposes that the Zemindari is inalienable by custom 
and that the Ist defendant told him of it. 


The 7th witness Thataya Nayak is a village munsif in the 
Zemindai. He deposes that no Kambala Zemindari can alienate 
the Zemindari by gift, whilst there are Dayadis and that he knows 
the custom of Ammayanayakanur and of three other Palayapats, 
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The 8th witness is a ryot attached to the Zemindari of Am- 
mayanayakanur and he knows the practice prevailing in it from 
the. time of Kamala Nayak’s predecessor. His evidence is that 
the Zémindari is the common property of the Dayadis, that it is 
custom not to alienate the Zemin whilst there are Dayadis and 
that nobody has done sa. e 


The 11th witness is a ryot aged 85 years and he was for some 
time the vakil or agent of the Zemindar Kamala Nayak and he 
deposes that no Zemindar has alienated the Zemin by gift or other- 
wise and that Kamala Nayak told him that the Zemindari was 
common to all the Dayadis. 


The 12th witness is related to the parties and he also states 
that Ammayanayakanur is common to all the Dayadis and that no 
Zemindar has alienated any portion of it. 


The 13th witness also states that the Zemindari cannot be 
alienated. 


The foregoing is the oral evidence adduced for the plaintiff. 
There is also oral evidence for the defence, witnesses 3, 8, 9,10, 11, 
' 12, 18, and 15. They all depose that the Zemindar can alienate 
the Zenindari at his pleasure, that the Dayadis have no right to it, 
that, as he is the Istimirar Zemindar he is the sole owner, that he 
pays no portion of his income to Dayadis, that he does not remit kists 
due on their separate property, that they should also obtain licenses 
to cut wood in the Palayagar’s forests, that the Palayagar has 
granted cowles of waste land and that if there has been no gift or 
sale hitherto, there has been no occasion for it. 


Thus, the oral evidence is conflicting. But on comparing it, 
I find that there are some Palayagars among plaintiff ’s witnesses 
and that the witnesses for the defence depose to several matters 
which are inconsistent with the documentary evidence which has 
been set out and with undisputed facts of the case. On the other 
hand the oral evidence for the plaintiffs receives an accession of 
strength from its agreement with the documentary evidence. 


For these reasons, I am of opinion that the custom of inalien- 
ability is proved and that the decree of the Sub-Judge should be 


reversed and the claim decreed_with costs. 
4 
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Shephard, J:—The Subordinate Judge has dismissed the 
plaintiffs’ suit on the ground that it was competent to the late 
Zemindar Bommachi to make and that he did make, a gift of the 
Zemindari in favor of his wife. At the time when the suit was 
filed, the plaintiff, a cousin of the late Zemindar, was, in virtue of 
the custom admittedly prevailing in the family, entitled to succeed 
on his death, and now that Bommachi has died since the decree, 
he is the person entitled to actual possession if the gift in question 
is invalid. 

The sole contention on the hearing of this appeal before us 
was that the Judge’s ruling as to the powers of disposition possessed 
. by the late Zemindar was wrong, for the reason that the decision 
of the Privy Council in Sartaj Kuari v. Deoraj Kuarr I. L. R. 10 
A. 272 was inapplicable in the circumstances of the case, In 
that case, as in the present, the donor whose alienation was chal- 


-lenged was the holder of an impartible estate and belonged to a 


family governed by the Mitakshara Law. The alienation was 
challenged by the son who by the custom of primogeniture was 
‘entitled to succeed on the donor’s death. The decision in that case 


appears to me to amount to this. The proprietary or co-parcenary | 


right ordinarily possessed by the son under the Mitakshara Law 
does not exist except in conjunction with the right to partition ; 
the existence of the proprietary right is tle cause of the restriction 
on the father’s powers of alienation ; therefore in the absence of a 
right to partition there is no restriction on the father’s powers of 
alienation. While itis allowed that an impartible estate held by 
one member of the family may, in a sense, be said to be the com- 
mon property of the family and that for purposes of su&cession the 
estate may so be treated, the proposition that the withdrawal of the 
right of partition is consistent with the maintenance of a restraint 
upon alienation is denied. The Judicial Committee, as I read the 
judgment, disapprove the doctrine stated in the passage from the 
Judgment of the High Court quoted on page 287 (Compare state. 


ment in I. L. R., IV. Mad. 266). In conclusion their Lordships . 


observe that “if the eldest son where the Mitakshara Law prevails 
andthereis the custom of primogeniture does not become a co-sharer 
with his father in the estate, the inalienability of the estate depends 
upon custom which must be proved or, it may be in some cases, 
upon the nature of the tenure,” 


N 
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The contention of the Appellants’ Vakii with regard to this 
decision was rested on certain features in the present case which 
it is argued take it altogether out of the range of the authority and 
secondly was directed to the evidence relied on in proof of the 
custom of inalienability alleged to prevail in the family to which 
the parties belong, It was said and this is a point strongly in- 
sisted upon, it would seem, in the Court below, that the Zemindar 
for the time being was nothing more than a Manager na possessed 
of any proprietary interest in the Zemindari. I fully agree 
with the Subordinate judge in his conclusion onfhis point. There 
is really no evidence in support of it except a doubtful phrase used 
by an Amin in a report of some statement said to have been made 
by the claimant to the succession in 1816 (A). Then it is said 
that the decision of the Judicial Committee must be taken as 
confined to the case of father and son and that it does not follow 
from it that a brother entitled according to custom to succeed in 
virtue of seniority, is devoid of a-right to control alionations made 
by the Zemindar for the time being, It appears to me, however, 
that while allowing the importance of the peculiar mode of 
sucesssion in this case, we cannot put such a narrow construction 
“on the judgment of the Judicial Committee. The reasoning of 
the ju gment indicates no intention to distinguish between the 
rights of a brother and those of a son: Otherwise the case 
of Periasami v. Periasami could hardly have been cited as it is in 
the judgment. (see p. 285). It would certainly seem to be an 
anomaly to hold that the owner of an impartible Zemindari hav- 
ing one son and a brother might make a free grant of his estate 
according ko his pleasure and so defeat the son’s right of succes- 
sion but that on his son’s death the power of disposition became 
subject to the control of his brother. No doubt the son is under 
certain circumstances ina less favourable position than the brother, 
but this is due to the operation of a peculiar rule of Hindu Law 
under which the father is empowered to alienate property in order 
to satisfy debts which his son is equally bound to discharge. In 
the case supposed, that rule clearly would not apply, and the 
brother’s possession of a right to restrain alienations, uncontroll- 
able by the son would be unaccountable. 


‘Tt remains to deal with the question whether a custom of 
impartibility is proved by the evidence. The evidence clearly 
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shows that for many years the Zemindari which isan ancient one 
has descended not to the eldest son of the last holder, but to the 
eldest member of the family. What is called “ Dayadipattam ” 
has prevailed (see especially Exhibit D). A pedigree was put in 
evidence, the accuracy of which is not disputed. According to it 
the defendant Bommachi who succeeded in 1875 was the eighth 
Zemindar in succession to the Faisal Zemindar- who died in 1814, 
It is obviows that with this peculiar descent the reigning Zemin- 
dar is under great temptation to provide for his wife or children 
by gifts out of the Zemindari property. The Faisal Zemindar 
himself left no son, only a widow and à daughter, but his 
successor left sons as also did the third in succession and the 
sixth and the eighth. The fourth and fifth left widows. There 
is no evidence of any alienation by any of these Zemindars 
either in favor of sons, wives or daughters (See the evidence 
in Hxhibit XX of 8rd witness for defendants p. 197). The 
Zemindari remains now as it was originally constituted. Not only 
is it shown that no alienations (except for temporary purposes) — 
have been made, but there is also proof of circumstances rendering 
it likely that alienations would, in the absence of a restricting cus- ` 
tom, have been made. The Appellants’ Vakil relies on this evidence | 
as satisfying the test laid down by the Judicial Committee. In 
1870, and for some years previously Kamala Naick, who had held 
the Zemiadari since 1827, was in pecuniary difficulties. Loans had 
been raised, the Gemindari had been leased ont and a sale had 
threatened. In February 1870 the defendant Bommachi intervened 
to protest against an impending sale. His petition describes the 
Zemindari as belonging to the Dayadis in common.” [Z]. On 
the 24th March 1870 an agreement was entered into between 
Kamala Naick, Bommachi, the defendant and six other members 
of the family. Ponnu Chinnama whoin fact succeeded Kamala was 
not a party to the agreement. His right to succeed had been 
denied (See Exhibit P) but was established in the suit brought 
against him by the defendant Bommachi. The Subordinate J udge 
remarks that the agreement of 1870 does not recite any custom 
and was an arrangement “ brought about for the first time and for 
a particular purpose.” The expressions about the Zemindari in 
this and subsequent documents the Judge refers to the idea com- 
monly prevalent at the time that the Zemindar for the time being 
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had only a life interest. The evidence of the witnesses called to 
prove the custom of alienability he treats in the same way. If, 
however, the conduct of the members of the family shows that 
they were under the belief that the Zemindar for the time being 
_ was nob competent to alienate the family property, that is clearly 
evidenced in support of the alleged custom. Evidence showing 
that they guided themselves by a certain rule is evidence of their 
consciousness that this rule was obligatory. In this view the 
agreement of 1870 is of the greatest importance. Six days pre- 
viously, Kamala had, with the concurrence of his kinsmen who 
attested the document, executed a lease in favour of Adimulam 
Pillai and another. The agreement recites this fact and proceeds 
to make provision to guard the Zemindari against danger in the 
future. It declares that none of the executants are for the next 
thirty years, the period of the lease, to pledge the Zemindari pro- 
perty, that bonds and other documents executed by any Zemindar 
are to be attested by the adult members entitled to succeed and it 
provides that the Dayadis shall according to the original custom 
and mode of enjoyment of the Zemindari obtain the title of Zemin- 
dar and exercise all powers one after the other according to 
l seniority of age. The Zemindari is described as cominon property. 

It is natural that Adimulam should for his own security have re- 
quired the attestation of his lease by Kamala’s immediate succes- 
‘sors. But the execution of this agreement was not required to 
` protect Adimulam (See evidence of 20th witness for defendant). 
It is not alleged that there was any fraud practised either upon 
Kamala or Bommachi in the execution of this agreement. (See AA. 
deposition 6f Bommachi). The object of it was clearly to protect 
the Zemindari by restricting the powers of the reigning Zemindar. 
The acquiescence of Kamala Naick and of his probable successors 
in such an arrangement is inconsistent with the belief on their part 
that the Zemindar for the time being might dispose of the Zemin- 
dari as he pleased. Unless it was believed that the Zemindar 
was not possessed of absolute powers of alienation, it is not intel- 
ligible why care should have been taken to say that the admitted 
debts were binding on the Zemindari or why Kamala and Bom- 
machi as his intended successors should have consented to have 
their hands tied. The object of this evidence is not impaired by 
the subsequent proceedings. As already stated Bommachi Naick 
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secceeded Kamala on his death in 1871 and died in 1875. In 1876 
the lessees brought a suit against Bommachi and the other mem- 
bers of the family. As far as the lease was concerned the lessees 
‘failed, but they obtained a decree for a larger sum found to be 
due to the plaintiffs. The judgment in that suit assumes that the 
Zemindar Kamala was not competente to make a valid alienatiaon 
of the estate save for debts binding on the estate according to 
ordinary Hindu Law. It was Bommachi’s case that Kamala could 
not lawfully deal with anything but his life interest in the pro- 
perty. For payment of this sum provision was afterwards made 
by the execution of an instrument dated May 1883 in favor of 
Arunachella who had taken an assignment of the decree. In this 
instrunient the Zemindari is described as “belonging to us” and 
the transaction is said to be entered into “for the welfare of our- 
selves and of our Zemindari.” The instrument is executed by 
Bommachi and five members of the family. In addition to this 
evidence of the conduct of the family, there is the evidence of 
several witnesses including the plaintiffs themselves and other 
neighbouring Zemindars who speak to the custom said to obtain 
among the Kambala Zemindars. This evidence cannot be dis- 
regarded. The Judge does not say he disbelieves the witnesses, 
but he appears to think the task of proving the custom a hopeless 
one. He seems to have been greatly influenced by a passage in 
Mayne’s Hindu Law, 5.3815; Against this evidence in support of 
the alleged custom really no evidence is adduced by the defendant. ` 
The defendant Bommachi was not called, altltough a deposition 
made by him on previous occasions which required explanation 
was putin. There is no explanation of his conduct with regard to 
the agreement in 1870 or of his action in 1890 and 1891 in first 
making a gift in favour of his wife and daughter dealing with the 
self acquired’ property only, then revoking it eight months later, 
and finally in November 1891 making. a gift of the Zemindari in - 
favour of his wife (VIII). It would appear from the issues framed 
and the judgment of the Subordinate Judge, that, “although the 
custom of the inalienability was set up and insisted upon, more 
prominence was given to the contention that the Zemindar for the 
time being was a mere manager and perhaps to other contentions 
which have now been abandoned. This circumstance co upled with 
the erroneous idea entertained by the Judge as to the possibility of 
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proving the alleged ‘custom may account for the cursory notice 


which the Judgment gives of the evidence bearing on the ques- 


tion of custom. In my opinion there is a body of evidence point- 
ing to the conclusion that the Zemindari has for a long course of 
years been treated as inalienable at the mere will of the reigning 
Zemindar. There is the peculiar mode of succession, and the fact 
that although occasions were frequent on which alienation might 
have been expected, no absolute alienation of any partef the estate 
is proved to have been made before 1890. There are admissions 
of the defendant Bommachi wholly unexplained. There is his 
conduct and the conduct of the other members of the family with 
reference to the agreement of 1870 and to the suit of 1876 brought 
by Adimulam Pillai. Again, there is his conduct immediately 
preceding the gift now impugned. Added to all this there is a 
mass of evidence given by witnesses who are ina position to know 
the facts, and who, with the exception of those belonging to the 
family, are not said to be interested or untrustworthy. I think that 
the custom has been sufficiently proved and that the appeal ought 
therefore to be allowed. 


IN RHE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr. Justice Best and Mr. Justice Subrahmania 


Atyar. 
; R. Krishna Pillai and others ... Appellants (1, 3 & 6 Defts.)* 
v. 
ene ee Respondents (Pltf. 2nd Deft. 
K. Rengasamy Pillai and others 4, 5, & 7 to 13 defts.) 


Practice, Hrocedure—Redemption—Mortgage sued on found to be untrue—Another 
mortgage found to be true upon previous admissions. 


In a suit for redemption if the plaintiff faila to establish the particular mort- 
gage set up by him, he cannot fall back upon some other mortgage not expressly 
pleaded and relied on in the suit by the defendant but as to wiih admissions may 
` have been made by the latter in previous proceedings. 


Govindruv Deshmukh v. Ragho Deshmukh I. L. R., 8 B, 543 followed, 
Unnian v. Rama, I. L. R., 8 M, 455 distinguished. 


Second appeal against the decree of the Subordinate Judge’s 
Court of South Malabar at Calicut in appeal Suit No. 657 of 1893 
reversing the decree of the court of the District Munsit of Palghaut 
in Original Suit No. 452 of 1892. 


*S, A. 1480 of 1894. i5th Feb. 1895, 


sn 
Rehan 
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Plaintiff sued to redeem a paramba demised on kanom in J uly 
1859 by its then jenmi, Kandagroth Kali Amma,-to the defen- 
dants. The defendants denied the plaint demise of July 1859 
and pleaded that their family had been in possession of the plaint 
paramba for over 100 years and that they had effected improve- 
ments thereon of the value of Rs. 500. 


The District Munsif found that the plaintiff was the assignee 
of the jonm? s interest, that the plaint land was held by the 
defendants:on some Kanom under the jenmi, but that the particular 
demise upon which the suit was based was false. He dismissed the 
suit as there was no proof that the other kanom was gr antag with- 
in two years of the suit. 


On appeal the sub-judge concurred with the Munsif in finding 
that the plaint demise was not proved, but he decreed redemption 
upon the other Kanom as he found that that Kanom had been ad- 
mitted in certain documents of 1868, 1881 and 1885 and as the 
earliest admission of 1868 was within 60 years of the Kanom since 
the mortgagee himself was only 70 years old at the date of the 
sult. 


The defendants then prefered a Second Appeal. e 
K. R. Subramania Sastry for appellants. 
Sankaran Nair for respondents. 


The court delivered the following 


JUDGMENT :—The Subordinate Judge has agreed with the 
District Munsif in finding that the Kanom sued on is*not proved 
to be genuine. But he has nevertheless given plaintiff a decree on 
the ground that Exhibits A, B, C & D, contain admissions of Ist 
defendant and his brother being Kanomdar under those through 
whom plaintiff‘ claims, and that these are admissions made within 
the statutory period so as to prevent the plaintiff’s claim’ to 
redeem being time barred. We agree with West J, in Govindray 
Deshmuk v. Ragho Deshmukh, I. L. R, 8 B, 543 in holding that a 
plaintiff failing to establish the mortgage on which the suit was 
based should not be. allowed to fall back upon some other as to 
which admissions may ‘have been made by the defendants in other 
- proceedings. In Unnian v. Rama, 1. L. R, 8 M, 415, the decree 
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was passed on a mortgage expressly pleaded and relied on by the 
defendant ; so also in Unicha Kandyib Kunhi Kutti Nair v. Valia 
Pidigail Kunhamed Kutti Maraccar, 4 M. H. C. R., 999. 


We therefore set aside the decree of the lower appellate court 
and restore that of the District Mnnsit. 


Respondents must pay appellants’ costs in this court and in 
the lower appellate court. 4 


"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Aiyar. 
Pethaperumal Chetty i .. Petitioner (Plaintiff) .* 
v. 


Murugandy Servaigaran and others. Respdts. (Defendants). 


Certificate of heirship—Dismissal of auit--8.158 Civil Procedure Code—No bar to Pethape 


second spit, 

The dismissal of a suit for the non-production of a certificate of heirship is not 
a decision under 8. 158 Civil Procedure Code, so as to bar a second guit on the same 
cause of agtion, 


The real effect of a failure to produce a certificate is to prevent a court from 
pronouncing on the merits, so as to render its decision an adjudication having 
the force of res judicata, and the dismissal of a suit for such failure does not there- 
fore fall within the principle of the decision in Vencatachalam v. Mahalakshmamms 
(1. L. R, 10 M, 272.) 

e 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the subordinate Judge’s court of 
Negapatam in Small Cause Suit No. 1211 of 1898. 


The facts of the case for the purpose of the decision are 
sufficiently clear from the judgment. 


. . V. Krishnaswamy Aiyar for petitioner. 
T. S, Thiyagaraja Aiyar for Ist and 3rd respondents. 
The court delivered the following 


* C, R. P, No, 125 of 1894. 2nd April 1895. 
5 


v. 
Murug 
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JUDGMENT :—The Subordinate J udge, being of opinion 
that the dismissal of the plaintiff’s (petitioner’s) previous suit 
No. 115 of 1892 for non-production of a certificate of heir ‘ship was 
a dismissal under S. 158 Civil Procedure Code, has held that the 
plaintiff's present suit on the same cause of action is barred. 


_ The subordinate judgé’s decision is questioned on behalf of the 
plaintiff on two grounds. 


The first is that assuming for argument’s sake that the dis- 
missal was on acfount of ‘the plaintiff’s omission to produce a 
certificate, the case did not fall under 8. 158 Civil Procedure Code. 


Now the rejection of a suit, to operate as a bar to the enter- | 
tainment of a subsequent suit on the same cause of action, must | 
rest either on a statutory prohibition similar to that contained in 
5.108, Civil Procedure Code or on the principle of res judicata. 
But there is no specific provision in the code laying down that a 
dismissal under 8. 158 shall be a bar to a second suit on the same 
cause of action, It has, however, been held that when a court, 
acting properly under S. 158, dismisses a suit, such dismissal is 
tantamount to res judicata. Vencatachalam v. Mahalakshmamma 
(1. L. R. 10 M, 272) which was decided with reference to S. 148 of 
Act VIII of 1859, corresponding to S. 158 of the present Code. 
In that case Muthusamy Aiyar and Parker JJ. observed thus “as 
to the contention that S. 148 did not expressly prohibit a second 
suit, it should be remembered that it directed that the Court 
might proceed to decide the suit notwithstanding the default, 
constituting thereby the decision on the imperfect material on 
the record into a decree on the merits, which under S. 13 would bar ` 
a second suit. No express rule of prohibition is inserted because 
the decision is a decree on the merits and not a mere judgment by 
default.” Whether Handley and Weir, J.J. in Shaik Saheb v. 
Mahomed and another (I. L. R., 18, M, 50) intended to throw any 
doubt on Vencatachalam v. Mahalakshmamma, I. L. R., 10 M, 272, 
is not quite clear. However that may be, I must follow the con- 
struction adopted in the former case. .Now as a decision under 
S, 158 though passed‘on imperfect materials is yet to be treated 
as one on the merits, no decision can be held to have been arrived 
at under that section unless the circumstances of the case were 
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in point of law, such as to permit the court to pronounce on the 
merits, had the necessary materials for doing so been before it. 
But the non-production of a certificate of heirship is not a failure 
to adduce evidence in a case where a court is at liberty to deter- 
mine the merits, but an omission to do that without which the 
tribunal is precluded from entering into the merits at all. Conse- 
quently, the dismissal of a suit for such a cause cannot be taken 
as a decree under S. 158. The present case is analogows to Putals 
Meheti v.- Yulja, (I. L. R, 3 B 223), where West and Pinhey 
J.J. ruled that the rejection of a previous suitefor the plaintiff’s 
omission to produce a certificate of the Collector under S. 6 of 
the Pensions Act did not bara second suit on the same cause of 
_action. West J. said “When a suit has failed through a formal 
defect and the merits have not been so pronounced on as to con- 
stitute a legal relation resting on the act of the court, another 
suit is not, by the English law, barred. This rule is consonant 


to justice and agrees with the law as set forth in the Code of 
Civil Procedure.” 


It cannot be said that the analogy between a case where a 
plaintiff omits to produce ‘the Collector’s certificate under the 
Pensiows Act and a case where he fails to produce a succession 
certificate required by Act VII of 1889 is incomplete, because in the 
former case the absence of the Collector’s certificate prevents a 
court from taking cognizance of the claim (S. 6 of Act XXIII of 
1871) whereas in the latter, a court is precluded from passing a 
decree except on thé production of a certificate (S. 4 Act VII of 
1889). Forin Nawab Muhammad Azmat Alikhan v. Mussumat Lalli 
Begum, (L.R.,9 I. A. p. 8), it was held by the Privy Council that 
a suit relating to a grant of property within the meaning of the 
Pensions Act need not be dismissed, because no certificate had 
been obtained before theycommencement there-of. And, even this 
decision apart, it appears to me that the real effect of a failure to 
produce a certificate in either case, whether such production should 
take place at the institution of a suit or at some later stage, is 
to prevent a court from pronouncing on the merits, so as to ren- 
der its decision an adjudication having the force of res judicata. 
I think therefore that the dismissal of the petitioner’s suit of 1892, 
assuming that it was due to his omission to produce a succession 
certificate, 1s not a bar to the present claim. 


The Madras Law Journal iReports. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Aliyar. 
Vijayendra Tirthaswami —.. ... Petitioner.* ° 


Vv. 
. 


Sudhindra Tirthaswami and others ... Respondents. 
Ss. 407, 408, 469 Civil Procedure Code—Application to sue in forma pauperis— Rejec- 
tion of upplication—Right to sue. 


The words “right to sue” in Cl. (c) 8. 407 should bo taken to mean a good 
subsisting cause of action capable of being enforced in a civil court. At tho trial 
of an application to suc in forma pauperis the court is at liberty to decide questions 
of a preliminary character such as limitation, resjudicata &c., which would bar 
the applicant’s suit and for this purpose it may let in fresh evidence and onquire 
into these matters and is not bound by the allegations in the application alone 
Chattarpal Singh v. Raja Ram, I. L. Ri, 1 A, 661 followed; K. Ranganayaka dmmal .v 
K. Venkatachellapati Nayudu, I. L. R., 4 M, 323 explained. 

Per curiam :—I think that in a case where there is ground for reasonable doubt 
leave shdtld.be granted and not refused. 

Petition under S. 622 of the Civil Procedure Code, praying 
the High Court to revise the order of the Subordinate Judge’s 
Court of South Canara dated 18th September 1893 passed on 


Miscellaneous petition No. 278 of 1898. 


‘The plaintiff Vijayendra ‘Tirthaswami desciple of Sumatendra 
Tirthaswami a former swami of the Puttige Mutt, sued the first 
defendant Sudhindra the present holder, for the recovery of the 
Mutt add its properties. He alleged that the swamies of seven 
other Mutts who constituted themselves a sort of a local forum 
maliciously and illegally removed his Guru Sumatendra from his 
office. and that the first defendant. the present. holder of the Mutt 
had not been proporly ordained, since his ordination was made by 
another Mutt during the lifetime of Sumatendra and after his own 
ordination by the said Sumatendra. He added that the first 
defendant. had sued Sumatendra and himself, a minor at the time, 
in Original Suit No. 8 of 1879 im the District Court of South 


_ 
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*+ C. R. P. No. 31 of 1894. : 26th March 1895. 


Vijayendra_ 
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Canara in respect of the same Mutt and properties, that that suit 
was finally decreed by the High Court in Appeal Suit No. 66 of 
1881 in first defendant’s favour, that in that suit no proper 
guardian had been appointed to guard his interest and that the 
2nd and 8rd defendants who successively purported to act as his 
guardians committed fraud on him hy colluding with first defend- 
ant and neglecting his interest and that his cause of action arose ` 
in 1885 when he was dispossessed under the decree in Appeal Suit 
No. 66 of 1888, in the High Court. 


The suit was énstituted in forma pauperis. On notice to the 
defendant to enquire into the pauperism of the plaintiff, the follow- 
ing additional facts were further elicited. The plaintiff had in 
1887 applied to the High Court for a review of the judgment in 
Appeal Suit No. 66 of 1881 on all the grounds alleged in the pre- 
sent plaint and on the ground that he had discovered after judg- 
- ment fresh evidence material to his case. In that petition he had 
stated that he had attained his majority on the 4th September 1887, 
‚Their Lordships dismissed the review and observed thus, “There is 
no ground for the allegation that the interests were not vigilantly 
watched according to our judicial knowledge of what took place in ` 
the appeal before this court.” Upon these facts the Sub-judge 
observed “ that a court is at liberty to consider at the trial of an 
application to sue as a pauper, any preliminary objection on the 
ground of limitation, res judicata and other similar grounds which 
would bar such suit, and if satisfied that such grouuds exist, to 
reject the application.” and dismissed the petftion as he thought 
that the plaintiff’s case was res judicata, and was also barred by - 
limitation. The plaintiff then petitioned the High Court under 
S. 622 of Civil Procedure Code to revise the order of the Sub- 
Judge. 


C. R. Pattabhirama Aiyar for the appellant. 


The court below had no jurisdiction to enquire into and decide 
the guestion of res judicata or limitation at this stage of the case. 
Section 407 does not authorise the judge to go into the merits of 
the case and decide it while enquiring into the pauperisim of the 
plaintiff. It has only to see whether the plaintiff is a pauper and 
whether upon his own allegations he shows “a right to sue in such 
court” and if it be satisfied on both of these matters to proceed 
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with the suit, Dulari v. Vallabdas Pragjt I. L: R., 13 B, 126. But 
here the facts necessary to have a decision in the case are not clear. 


The suit is not barred by limitation as it is for the recovery of 
immoveable property of which the plaintiff was dispossessed within 
twelve years previous to the suit. 


C. Ramachandra Row Saheb for the respondent. 

The order of the Court below is one under S. 409,mfter notice 
to defendant under 8. 408, and not under S. 407, as urged by the 
appellant. . 


The expression “a right to sue in such court” in Cl. (c) of 
S. 407 has a wider meaning than that contended for. It means a 
subsisting cause of action capable of being enforced in that Court. 


Chattarpal Singh v. Raja Ram I. L. R 7 A. 661 F. B. 


The Judge can decide eveu on the merits where the facts are 
clear and the law evident ; the case of Dulari v. Vallabdas Pragji 
I. L. R., 13 B, 126 is really a decision on the merits after taking 
some eyidence. No doubt the Bombay case is slightly in conflict 
. withthe caseof K. Ranganayaka Ammalv. Venkatachellapats Nayudu, 
I. L. R., 4 M, 828. But the present case is not at all touched by 
the Madras case quoted. A decision on a question of res judicata 
or limitation is not a decision on the merits. In fact the judge 
in the court below has expressly said that he has jurisdiction to 


decide only such points as are in the nature of a preliminary 
character. í 


The contention that only the plaintiff’s allegations are to be 
looked to and nothing more is unsustainable. The second clause 
of 5. 409 clearly indicates that evidence may be taken on all the 
points mentioned in S. 407. 


I contend therefore that the court below had jurisdiction to 
decide these questions of res judicata and limitation; and if it had 
that, its decision on these points cannot be questioned by this court 
if revision under 8.622. Rajah Amir Hussan Khan v. Sheo Baksh 


Singh, 11 I. A, 487, Muhammad Yusuf Khan v. Abdul Rahman 
Khan, 16 I. A, 104. 


By applying to the High Court in 1887 to review the decision 
in Appeal Suit No. 66 of 1881, the plaintiff has ratified all proceed- 
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ings conducted and acts done on his behalf by his guardian in that 
case. He cannot now recover the Mutt or its properties without 
setting aside the former decree against him. The present suit is 
therefore res judicata and is also barred by limitation. 


The court delivered the following 


JUDGMENT :—It is contended for the petitioner . that the 
Subordinate judge acted illegally and without jurisdiction in taking 
evidence and going into the question whether the plaintiffs claim 
was res judicata anel whether it was barred by limitation. I cannot 
accept this contention: S. 409 Civil Procedure Code permits the 
court to take evidence and hear the parties for the purpose of 
determining whether the applicant is or is not subject to any of 
the prohibitions specified in S. 407. Under the latter section the 
application may be refused if the appellant fails to satisfy the court 
- that he has a right to sue. This has been construed to mean that 
the appellant should show that he has a good subsisting cause of 
action capable of enforcement in Court. Chattarpal Singh v. 
Raja Ram I. L. R., 7 A, 661. I think therefore the Subordinate 
judge was entitled to consider the questions raised before him by 
the Counter-petitioner. The case in K. Ranganuyaka Amal V. 
Venkatachellapati Nayudu, I. L. R., 4 M, 323 is not really in 
conflict with this view. | do not understand that case to lay down 
that the court is bound by the allegations in the application and 
the court could hold no enquiry whatsoever as to whether there is 
any foundation for those allegations or not. Bucha view would 
be opposed to the provisions of S. 409 which permits the conrt 


to take evidence. 0 


Ib is next urged that even if the Subordinate Judge had power 
to consider the questions of res judicata and limitation, his conclu: 
siun against the petitioner 18 unwarranted by the circumstances of 
the case. Jam unable to take this view. I think that in a case 
where there is ground for reasonable doubt leave should be granted 
and not refused. But I consider this is a very clear case and hold 
that the Subordinate Judge was right in concluding that the claim 
was res judicata. 1 dismiss the petition with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Best and Mr. Justice Subrahmania 
Aiyar. 


Muthu K. A. M. Ramanadhan Chettiar. Appellant (Defendant.)* 


" a 
Alkonda Pillai, misor, by his next friend es ott, 
and mother Minatchy Sundaratham- Respondent iiy" s Tepre- 


al sentative’. 


Mortgagees—Priority of purchase—Right of possession—S.%85 Civil Procedure Code. 
A obtained a mortgage of the share of a member of an undivided family and 


in exdclition of a decree on his mortgage purchased the share of his mortgagor and 
got into possession. B, the assigriee of a prior mortgage of the family property 
including that mortgaged to A, subsequently got a decree on his mortgage, purchased 
it and while attempting to take possession was obstructed by A. B then applied to 
the Court under S. 335 Civil Procedure Code to remove the obstruction and got an 


order in his favour. In a suit brought by A for setting aside that order and for 


an injunction restraining B from taking possession, the lower courts gave a decree 
to A for redemption :n his paying his mortgagor’s share of decree-debt due to B. 


Held, reversing the decree of the courts below, that as A had purchased and 
got possession of the plaint land prior to the sale to B, there remained in the mort- 
gagors no saleable right or interest in the plaint land at tle date of the latter sale, 
and that B as such second purchaser did not get anv right over and above that 
possessed by himas mortgagee and that therefore the pliintiff’s suit ought to be 
decreed. 


| Second Appeal against the Lecree of the Subordinate Judge’s 

Court of Tanjore in Appeal Suit No. 142 of 1898, confirmiag the 
Decree of the Court of the District Munsif of Negapatam in Origi- 
nal Suit Not 128 of 1890. 


0. R. Pathabhirama Atyar for appellant. 
C. Sankaran Nair for respondent. 
The Court delivered the following 


JUDGMENT : —It is found by both the Courts that the mort- 
gage to plaintiff under A was bona fide and for consideration, and 
this is a finding of fact not open to question in second appeal. 


The other facts of the case are :— Plaintiff obtained a decree 
on A against his mortgagor ia O. S. No. 18 of 1889 aad in execu- 


a aai eg aan 


* B, A. No. 1499-0f 1894, 14th March 1696. 


Ramanadhan 
Chettiar 


V. 
Alkonda 
Pillai, 
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tion of that decree purchased the property on 29th June 1889 and 
was placed in possession on the 28th August 1889. See Exhibits 
F. G. and H. The property mortgaged to plaintiff was only his 
mortgagor’s share which was unascertained till-partition took place 
in June 1881 (Exhibit B), the date of A being 9th January 1880. 
Defeadant is the assignee of a priore mortgage (Exhibit I, dated 
28th October 1876) which comprised the whole of the family pro- 
perty, including the portion subsequently mortgaged to plaintiff 
under A (by one of the branches of the undivided family). Defend- 
ant as such assignee sued in O. S. No. 80 of 1888 and in execution ` 
of the decree obtained by him purchased the property of his mort- 
gagor on, 2/th September 1889. Neither was plaintiff made a 
party to defendant’s Suit No. 80 of 1888, nor was defendant made 
a party to plaintiff’s Suit No. 18 of 1889. 


On plaintiffs advertising the property for sale in-execution of 
his decree, the defendant presented a petition objecting that the 
decree had been obtained collusively and that the sale notification 
made no mention of the prior mortgage, This petition was rejected 
on the 21st June 1889. .See Exhibit E. | 


After defendant purchased the property in execution®of his 
decree he filed a second petition complaining of plaintiff’s obstruc- 
tion to his taking possession of the plaint property on which was 
passed the order J, allowing his claim to possession of it. 


It was in consequence of this order J, dated’21st March 189 0, 
that the present suit was instituted by plaintiff, on the.28rd idem, 
for setting aside the order J and for an injunction restraining 
defendant from taking possession. 


Both the courts below have treated the suit as one for redemp- 
‘tion and have given a decree allowing plaintiff to redeem on pay- 
ment of of the defendant’s decree debt and costs and interest. 


Hence the present appeal by the defendant, in which objec- 
tion is taken in the first place to the decree for redemption, as 
being “a relief which was not prayed for,” and, secondly, to 
plaintiff being allowed to redeem a portion only of the mortgaged 
property. 
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‘The first of these objections must be held to be valid: Cf. 
Venkatunarasammah v. Ramiah 1. L. R, 2, M, 108, such being 
the case, it is unnecessary to consider the other objection. 


The question then is what should be our decree? It is con- 
tended oa behalf of the appellant that as plaintiff has not appealed, 
or filed objections as respéndent, under B. 561 of the Code of 
Civil Procedure, the only course ope. to us is to dismiss the suit. 
But, under the circumstances, this does not appear te be the pro- 
per course to adopt. It is necessary for us to consider aud decide 
what is the decree, if any, to which plaintiff is entitled with refer- 
ence to the relief asked for in the plaint. 


From the facts stated above, it will be seen that plaintiff pur- 
chased and got into possession of the plaint land prior to the sale 
to defendant. Consequently, at the date of this latter sale there 
remained in the mortgagors no right or interest in the plaint land 
that could be sold. Therefore, defendant, as purchaser of the right 
and interest of the mortgagors acquired no fresh right in this land 
over and above that already possessed by him as mortgagee. Cf. 
Venkatanarasammah v. Ramiah I. L. R., 2 M, 108, Manakechand v. 
Telukdy Keoer I. L. R., 2 C, 265 C£. Dirgopal Lal v. Bolakee, I. L. R., 
5 C, 269. As such AAA defendant may be entitled to a 
decree against the plaint land for the balance remaining unpaid 
under his prior mortgage, after deducting the amount realised by 
sale of the portions purchased by him. But that is not a question 
for decision in the present suit. 


For the purposes of this suit, the fact that by reason of plain- 
tiff’s purchase of the plaint land the mortgagor’s interest therein 
had ceased to exist prior to the defendant’s purchase is sufficient 
for holding that plaintiff is entitled to the declaration and injunc- 
tion asked for in his plaint. In lieu therefore of the decree 
appealed against plaintiff will be given a decree setting aside the 
Subordinate Judge’s Order J, of 21st March 1890, and declaring 
plaintiff entitled to retain possession of the plaint land, and enjoin- 
ing defendant from disturbing such possession. 


The decree now passed by us will not, however, affect the right 
of the plaintiff to sue for redemption or of defendant to enforce 
his rights as prior mortgagee. 

Plaintiff is entitled to his costs throughout. 


Kumbalinga 


Y . 
Ariyaputra 
Padiachy. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H, Collins Kt. Chief J ties and 
Mr. Justice Parker. 


Kumbalinga Pillai... ‘aa .. Appellant (Defendant) .* 


Arlyaputra Padiachy wee Respondent (Plaintif’). 


Civil Procedere Code, Act XIV of 1882 S.317—Suit against certified purchaser— 
Effect of benami purchase, and purchase as execution debtor’s agent . 


Ata gale of propertg in auction in execution of a decree, tha defendant who was 
plaintiff's agent purchased the property with the plaintiffs money and got the sale 
certificate issued in his own name. The property was in the possession of the plaintiff 
as.usufructuary mortgagee. After the purchase the defendant acknowledged the 
plaintiff’s title and orally agreed to convey the property to him and allowed him to 


` continue in possession of it. Subsequently however he forcibly took possession of 


the property. Ina suit by the plaintiff for a conveyance of the property and for 
recovery of possession of it, or for recovery of the money paid by him :— 


Held that 9. 317 Civil Procedure Code was no bar to the suit and that the case 
fell within the principles laid down in donappa v. Surappa, I. L. B., 11 M, 284 antl’ 
Sankunni Nair y, Narayanan Nambudri, I. L. R., 17 M, 282. 

Second Appeal against the decree of the District Court of 
South Arcot in Appeal. Suit No. 280 of 1893 confirming the decree 
of the court of the District Munsif of Chidambaram in Otiginal 
Suit No. 109 of 1898. 


The plaint property was sold in execution of the decree in a 
suit in which plaintiff was third defendant and at the auction sale 
plaintiff bid for the land up to rupees 1,000. The officer who con- 
ducted the sale objected to the sale being concluded in plaintifi’s 
name, he being one of the defendants. First defendanf,then, after 
some consultation, made a further bid- of Rupees 10 and the land 
was knocked down to him for Rupees 1,010. The 25 per cent. 
deposit was paid by plaintiff and it was plaintiff who paid the 
balance of the purchase money. At the time of the sale, plaintiff- 
was in possession as usufructuary mortgagee and the land was 
being cultivated by plaintiff’s 7th witness, a lessee under plaintiff. 
Delivery was made in first defendant’s name in February 1892! 
but plaintiff’s 7th witness remained in possession until November 
1892, when first defendant obstructed him in cultivating, turned 
him out and took possession. 





—_——— 








* 5. A. No. 1570 of 1894 12th March 1895, 
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It was found upon the evidence in the case that for a consider- 
able time prior to the sale and atthe time of the sale the defendant 
was plaintiffs paid agent, that after the sale the defendant admitted 
that the purchase was benami for laintiff’s benefit and that after 
delivery had been made to him through court, he allowed the 
plaintiff to remain in -possession through his tenants. It was 
further found that he had orally agreed to reconvey the property 
to the plaintiff and on appeal the Sub-J udge confirmed the lower 
court’s decree. 


The defendant then preferred a second appeal to the High 
Court. 


V. Krishnaswami Aiyar for appellant. 
S. Thirwmalarswamy Chetty for respondent. 
The court delivered the following 


JUDGMENT :—At the time of the auction sale, the plaintif 
was the usufructuary mortgagee in possession, and the land was 
brought to sale in satisfaction of a decree upon a prior hypotheca- 
tion. The equity of redemption was purchased by 1st defendant, 
who at the time was plaintiffs paid agent, and it is found that in 
the purchase lst defendant acted as plaintiff’s agent and that 
plaintiff supplied the money for the purchase. The plaintiff 
remained in possession through his tenants. Being usufructuary 
mortgagee the Ist defendant could not have disturbed him without 
_ redeeming the mertgage even if he (1st defendant) had purchased 
the equity of redemption on his account. But it is found that he 
agreed tosezecute a conveyance to the plaintiff, allowed plaintiff 
to take possession of the sale certificate and delivery order and that 
he was at the time plaintif’s agent: 


We think the case falls within the principles laid down in 
. Monappa v. Surappa, LL. R., 11 M, 284 and Sankunnt Nair v. 

Narayanan Nambudri, I. L. R., 17 M, 282 and that 8, 317 Code of 
| Civil Procedure is not a bar to the suit. 


The second appeal is dismissed with costs. 


Zemindar of 
Nuzuved 
v. 
Venkata 
Reddi 


Rajah Rangaya Appa Row Bahadur 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present :—Mr. Justice Parker and Mr. Justice Shephard. 


( Appellant Plaintiff in S. C. S. 
| Nos. 162* to 166, 169, 172, 
4 i74 to 218, 215 to 299-93 on 
| the file of the Dt.. Munsif’s 
(Court of Gudivada. 


Zemindar Garu of Nuzuved. 


spdts. (Defendants). 


v. 
Bhumavarapa Venkata Reddi and { R 
o 

others. 


8.72 Rent Recovery ct—Limitation. 


Plaintiff brought his suit in 1893 to recover rent due from the defendants for 
the years 1888 and 1889. The plaintiff had all along been conducting proceedings 
in the Revenue Courts for the acceptance of pattahs by the defendants. On a 
contention that the canse of action was suspended during the pendency of the 
proceedings for acceptance of pattahs.~ 


Held that 8. 72 of the Rent Recovery Act does not give a fresh right of action 
to the landlord and that the suit was therefore barred. 


Cases stated, under 8.617 Act XIV of 1882, by the District 
Munsif of Gudivada in Small Cause Suit Nos. 162 to 166, 169, 170, 
174 to 218 and 215 to 292 of 1893 on his file. 


S. Subramaniem&P. R. Sundara Avyar vakilsand P., Subramanta 
Atyar Attorney for plaintiff in No. ll and Mr. S. Subramaniem 
vakil for plaintiff in No. 18, M. O. Parthasaradly Ayangar, counsel 
for the defendants. 


The court delivered the following : 


JUDGMENT :—The suits are brought in 1898 to reaovor rent 
due for the Faslies ending June 1888 and 1889. Prima facie 
they ate barred by the act of limitation and the contention that 
the cause of action was suspended during the pendency of proceed- 
ings to enforce acceptance of puttas is one which has been admit- 
tedly overruled in previous decisions, But it was argued for the 
plaintiff that the provisions of 9. 72 of the Rent Recovery Act had 
been overlooked and that the effect of that Section was to give the 
Jandlord a fresh right of action against the tenant. We donot ` 
think that the section bears this construction. It declares that a 
copy of the judgment shall be of the same force and effect. as a 








(Loe SAN CR ee ee ees 
* R, case Nos. 11 and 13 to 186 of 1893. | 16th January 1895. 
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Muchilika ; the obligation would be to pay rent in the Fasli to 
which the Muchilika relates, and under the judgment there can 
be no other obligation. It is an apparent hardship for the land- 
lord that he should after succeeding in compelling his tenants to 
accept puttahs be unable to recover his rent. But the landlord 
was at liberty to institute suit before the other proceedings were 
concluded. His proper course was to file such a suit and if neces- 
sary to have the hearing adjourned until the disposal of the other 
proceedings between him and the tenants. Following the decision 
of this court we think the question referred must be answered in 
the negative. We make no order as to costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :~-Mr. Justice Best and Mr, Justice Subramania 
Aiyar. 


Plaintiff in S. C. S. No. 15421 of 
1898 on the file of the Presi- 


dency Courtof Small Causes, 
Madras.* 


Kota Perundavitayar Ammal ... 


r v. 
Rottala Nammalwar Chetty and another Defendants in do. 


Articles 59,60, Sch. II, Limitation Act XV of 1877—Money lent and deposited. Kota Perunde 


The defendant’s deceased father was a shopkeeper and banker; under his NAYA 
advice and at his suggestion, the plaintiff's deceased husband, a near relative of the 
defendants and their“father, deposited while alive, in the bank kept by defendants’ 
father, certain sums of money, being the depositor’s own savings, on the distinct 
understandéng that they were to be repaid with interest on demand. In a suit 
brought by the plaintiff for the recovery of the sums so deposited more than three 
years from the date of the deposit, but within three years from the dat eof demand:— 


v. 
Rottala Nar 
malwar Chet 


Held that the transaction amounted to a deposit under Art 60 Sch, II, Limi- 
tation Act, and not money lent under Art 59 and that the plaintiff’s suit was not 


barred. 

Case referred for the decision of the High Court under 5. 69, 
Act XV, and S. 617 of Act XIV of 1882, by the 2nd Judge, 
Court of Small Causes, Madras, in Suit No. 15421 of 1898. 


The facts of the case appear sufficiently clear from the Judg- 
ment of the court. 


RS a 


* R. C. No, 88 of 1894 4th March 1895 
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P. V. Krishnasamt Ohetty, Sundram Sastry & Kumarasami, 
for plaintiff. 


G. P. Johnstone & M: Venkataramiah Chetty for defendants. 
The court recorded the following E 


Opinion ;—This is a case referrbd by the 2nd Judge of the 
Court of Small Causes at Madras under S, 617 of the Civil Pro- 
cedure Codepand the question submitted for our decision is whether 
the suit is governed by Art. 59 of Sch. IL of the Limitation Act, 
or by Art. 60. . 


So far as we have been able'to gather the facts of the case - 
from the statement of the J udge, they seem to be as follows. :—The 
father of the defendants carried on business as a shopkeeper and 
banker and the plaintiff’s husband deposited with him certain 
. Sums of money on the distinct understanding that they were to 
be repaid with interest on demand. The circumstances that the 
depositor was a near relative of the banker, and the moneys in 
question (which were the depositor’s savings) were handed over to 
the banker under the advice and at the suggestion of the banker 
himself, seem-to be mentioned by the Judge in the statement of 
facts, if we understand him rightly, for the purpose of shéwing 
that there was something in the nature of confidence reposed by 
the depositor in the banker, and that the transaction was nota 
simple loan, but a deposit made under special circumstances. 


If Art. 59 applies, the suit is barred, the transaction having 
taken place more than three years before the date of the plaint. But 
if the case is governed by Art. 60 the suit is in times the suit 
having been instituted within three years from the date of the 
demand. 

For the defendant, it is urged, that the money in question is 
“money lent” within the meaning of Art. 59 and Ichha Dhanji v. 
Natha I. L. R. 13 B, 338, is relied on as supporting this conten- 
tion. For the plaintiff it is argued that regard being had to all , 
the circumstances of the case, the transaction should be held to be 
a deposit falling under Art 60 as laid down in Ishar Chunder 
Bahaduri v. Jiban Kumari Bi Bil. L, R. 16 C 25. We agree in 
the latter contention. Art. 59 should be limited to cases of simple 
Joans not falling within the class of transactions specifically 
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provided for by Art. 60. There can be no doubt that an essential 
distinction exists between loans pure and simple to be paid back 
on demand and deposits with a banker similarly repayable. 


This distinction is noticed and fecognised in Re Tidd, Tidd v. 
Overell 18938, III Ch. 154, where North, J. cites a passage 
from Potheir m support of his opinion, and adds that that 
passage equally expresses the law of England on that point under 
consideration. The statement of the law by Pothier runs thus 
“where a man deposits money in the hands of another, to be kept 
for his use, the possession of the custodian ought to be deemed the 
possession of the owner, until an -application and refusal, or other 
denial of the right; for until then there is nothing adverse, and I 
conceive that upon principle, no action should be allowed in these 
cases Without a previous demand; consequently, that no limitation 
should be computed further back than such demand.” 


This is also in substance the view taken by Wilson and 
O’Kenealy, J.J., in Ishar Chunder Bahaduri v. Jiban Kumari | 
Bi Bi I. L. R. 16 C, 25, the case referred to above, however, seems 
to be in conflict with the decision of Sargent C. J., and Nanabhar 
Haridas J.in Ichha Dhanji v. Natha I. L. R., 13, B 3, 338, decided . 
the year before but which does not appear to have been brought to 
the notice of Wilson and O’ Kenealy, J.J. 


The ruling in the Bombay case seems almost to imply that 
money deposited with a banker under an agreement that it shall be 
payable on demand fs in point of law to be treated as money lent and 
not as deposited. But doubt was thrown upon a very similar pro- 
position in Pott and Clegg (16 Maud, W 321) by Pollock, C. B. who 
referring to the facts there, observed :—‘‘I must, certainly with 
considerable doubt and diffidence, confess the hesitation of my 
own opinion ‘whether there is not a special contract between the 
banker and his customer as to the money deposited, which dis- 
tinguishes it from the ordinary case of a loan of money. It seems 
to me that it is a question for the jury, who ought to decide what is 
the liability of the banker, and whether the money deposited with 
him is money lent or not; I could sot concur in the judgment of 
the rest of the court without expressing this doubt, in which, 
however, they do not partake, as they are of opinion that money in 
the hands of a banker is merely. money lent with the superadded 


Amir Badsha 
Sahib 
v. 
Venkata- 
chela - Mudali. 
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obligation that it is to be paid when called for by the draft of the 
customer.” We venture to think that there is nothing in the relation 
between a banker and his customer to preclude full effect being 
given to the intention of the pyrties in such transactions. Of course 
the mere use of the term “ deposit” cannot alter the substance of the 
transaction should that be otherwiseproved to be different. But 
whether a particular transaction isa ‘loan’ ora deposit is clearly a 
question ofefact to be decided upon the evidence in each case 
and if Ichha Dhanji v. Natha I. L. R., 13 B, 338, be intended to lay 
down a different rale, we with all deference to the learned J udges 
who decided that case, are unable to agree in thatdecision. The 
view taken in the Calcutta case seems to us to be more reasonable 
and we accordingly hold that this case is governed by Art 60. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Best. 


Amir Badsha Sahib ik .. Appellant (Petitioner).* 
v. 
B. Venkatachela Mudali ... ... Respondent (Contr-Petr). 
Ss, 293, 244, Civil Procedure Oode—Defaulting purchaser answering for loss on resale 


— Appeal. ji 


Orders made under S. 293 Civil Procedure Code in respect of an alleged: default 
by the Purchaser are in the nature of decrees and the parties affected must be 
deemed to be parties to the suit within the meaning of S. 244; such orders are there- 
fore appealable. 


| 
Ramdial v, Ramdas I. L. R., LA 188; Baijnath Sahat v. Mohwa Singh I. L. R., 
16 C 535 followed. 


Deokt Nandanrai v. Tapesri Lal, I. L. R., 14 A 20S, dissented from. 


Appeal against the order of the District Court of North Arcot, 
dated 31st March 1894, passed on Miscellaneous Appeal No. 18 of 
1893, presented against the order of the District Munsif’s court of 
Vellore in Execution Petition No, 527 of 1893 in the matter of 
Original Suit No. 17 of 1893. 


V. Masilamani Pillai for appellant. 
Hihwaja & Sivagnanam for respondent. 


* 6th August 1895 A. A. A. O. No, 40 of 1894. 
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The court delivered the following 
JUDGMENT :— Shephard J—The question raised in this appeal 


is whether an appeal lies against an order refusing relief to a 
decree-holder as against the biddd at an auction sale who is 
alleged to have made default. 


The 298rd section of the code provides that the deficiency of 
price, resulting on a resale occasioned by the purchaser’s default, 
shall be certified to the court by the officer conducting the sale, 
“and shall at the instance of either the jndgment-creditor or the 
judgment-debtor be recoverable from the defaulter under the rules 
contained in the chapter for the execution of a decree for money.” 


No such certificate as the section contemplates appears to 
have been made. The decree-holder alleging the bidder’s default 
simply asked for a warrant against the alleged defaulter, This 
application was dismissed by the District Munsif on the merits. 
On appeal being made the District’ Judge held that he had 
no jurisdiction b> entertain it. The 298rd section is not one of 
the sections mentioned in the 588th section. The only ground 
therefore on which it can be held that an appeal lies, is that 
orders wade in respect of an alleged default by the purchaser are 
in the nature of decrees and that the parties affected must be 
deemed to be parties to the suit within the meaning of 244th section. 
This was the view taken by the Full Bench of the Allahabad Court 
in a case decided with reference to the Code of 1859, and Act 
XXIII of 1861 (Radial v Ramdas, I. L. R., 1 A 188). It must be 
presumed that the case was present to the mind of the Legislature 
when the Codes of 1877 and 1882 were under consideration, 
and that if the decision was thought to be wrong, an alteration 
would have been made in the section so as to make the matter 
clear in thefuture. This has not been done. The 293rd section 
of the code merely produces the 205th section of the Code of 
1859 with immaterial variations of language. Inthe same Court 
it has also been held with reference to the 411th section of the 
Code that the Government seeking to recover the amount of Court 
fees payable under a decree obtained by a pauper plaintiff, is placed 
in the position of a party to the suit and that accordingly an appeal 
lies against an order made under that section. The language of 
the section is similar to that used in the 298rd section (Janki v, 
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The Collector of Allahabad, I. L. R., 9 A 64). In Calcutta the 
precise point which now arises was in 1889 decided in favour of the 
appellant (Baijnath Sahi v. Mohup Singh, I. L. R.,16 C, 5385). In 
Madras the point does not seqm to have been decided in.any re- 
ported case. Thecase of Vallabham, v. Pangunm, L. L. R., 12 M, 454 
only goes to show that, where the contest is between the judgement- 
debtor and the decree-holder who is alleged to have made default, 
the questiow between them must be treated as a question arising 
between the parties to the suit within the meaning of the 244th 
section. . 


As against the view above stated in favour of an appellant there 
is the recent case of Deoki Nandanrai v Sapesri Lal, I. L. R., 14 A, 
208. In the Judgment in this case stress is laid on the fact that, 
whereas the 294th section is mentioned, the 298rd section is not 
mentioned in section 588 and considerable weight is attached to the 
decision of the same Court in Rahim Bakhesh v. Dhuri I. L. R., 12 
A; 397. I am unable to admit the force of the argument suggested 
by the reference to the 294th section. That section contains no such 
language as is contained in the 298rd section, and because the 
Legislature thought fit to give an appeal, and that.a final appeal, 
against orders passed under the 294th section, it does.noé follow 
that they intended orders made under the 293rd section to be final. 


As to the decision in Rahim Bakhesh v. Dhuri I. L. R., 12 
A, 827 it is to be observed that it turns on another section, ` 
the 315th, the language of which is in a marked way distinguish- 
able from that used in the 298rd. In the latter section the impera- 
tive mood is used throughout, whereas in the 315th the language 
is permissive. The liability for the repayment of the purchase 
money may be enforced under the provisions of that section, or the 
aggrieved purchaser may recover it by suit. Munna Singh v. 
Gajadhar Singh I. L. R., 5 A, 577. It appears to me that no such 
option would be operto the judgment-creditor or judgment- 
debtor seeking to recover from a defaulting purchaser the loss 
occasioned by a resale. The section says distinctly that the money 
shall be recoverable under the rules contained in Chapter XIX. 
In this respect the language of the 298rd section agrees with 
that of the 411th. lf the decision already cited with regard to the 
latter section is correct, I fail to see why similarly, under the 293rd 
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section, the purchaser should not be treated as a party to the suit. 
The effect of the whole section, as I read it, is to make the certi- 
ficate of the officer conducting the sale equivalent to a decree and 
to put the aggrieved person and tfe defaulter in the position of 
decree-holder and judgment-debtor. Unless this construction is 
put upon the section, the an$maly results that in the case of the 
judgment-debtor complaining of default made by the decree-holder 
who has had leave to bid there is an appeal and a seeond appeal, 
while in the case of the creditor complaining of default made by a 
third person, there is no appeal, and no other femedy open to the 

| judgment-creditor. 

The present case appears to me to fall within the principle of 
the decision of the Privy Council in Proswnno Coomar Sanyal v. 
Kalidas Sanyal L. R., 19 I. A., 166. There it was held that the 
244th section was applicable notwithstanding that the purchaser 
against whom the sale was sought to be set aside had been no 
party to the former suit. It was observed that “Their Lordships 
are glad to find that the courts in India have not placed any 
narrow construction on the language of 8. 244, and that when a 
question has arisen.as to the execution, discharge, or satisfaction 
of a.decree between the parties to the suit in which the decree was 
passed the fact that the purchaser who is no party to the suit is 
interested in the result has never been held a bar to the applica- 
tion of the section.” Here I conceive there can be no doubt that the 
question is one relating to the execution, discharge or satisfaction 
of a decree. ‘ l 

Holding, therefore, that an appeal does lie against on order 
passed under S. 293, I would reverse the order of the Lower 
Appellate court and remand the application for disposal on the 
merits. Costs to be provided for in the revised order. 


Best J :—I concur, 
IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 





Sri Venkata Tholappala Charlu... ... Appellant (Plfts.).* 
Venkata Charlu and others ae Respondents (Defts.). 
¥§. A. No. 321 of 1894. 13th April 1895. 
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Sri Venkata 
Tholappala 


Charlu 
V, 
Venkata 
Charlu. 


/ 
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S. 11 Civil Procedure Codo—Ofliice—Hereditary priest—Spiritual and moral supervi- 
sion over Namadaries. 

A suit to establish a claim toa hereditary priesthood, where the duties of the 
priest consist in the exercise of spiritual and moral supervision over people who 


- wear'a certain caste mark ina certai tract of country, is not one cognizable by a 


civil court and an injunction to restrain others from interfering with sush alleged 
claim cannot therefore be granted, e 

Second appeal against the decree of the District Court of 
Bellary in Appeal Suit No. 170 of 1891, presented against the 
decree of the court of the District Munsif of Naraindevara Keradi 
in Original Suit Ne, 33 of 1889. | 


The plaintiff stated that he and his ancestors had, in conse- 
quence of their being the priests of Anegondi Royal family, been 
enjoying hereditarily the Samayachara Guru office in respect of the 
people wearing Namam mark, &c., in a certain tract of country, 
As such guru he was conducting the affairs of the respective sects 
which lie within the jurisdiction of “ Samayachara guru” in respect 
of the said namam-wearing people, &c., and was taking for a long 


time the russums attached to the said office and consisting of volun- “ 


tary contributions from the namadaries. From the time of his 
ancestors the office was in the enjoyment of the plaintiff’s family. 
While such was the case, defendants 2 and 8 under the ordee of the 
1st defendant the manager of the family, who had no right whatever 
either to the office or to the russum money accruing therefrom 
entered a part of the country within his jurisdiction, told the people 
that they were the rightful. owners of the office and the income of’ 
russums &c. accring thereof, used the titles of the plaintiff, namely, 
conducted the duties relating. to ‘‘Samayacharam”’ and collected 
also the russums thereof from November last; and thus caused losss 
to the plaintiff. He, therefore, prayed fora decree establishing, 
his right to the priest and for an injunction to the defendants res- 
training them from interfering with the plaintiff’s rights, 

The defendants alleged that the plaintiff was not entitled to 
the office, that they never assumed the titles alleged in the plaint 
and that they never objected to the plaintiff using them himself, 
and that the suit was not cognizable by a civil court. | 


The District Munsif found that the suit was maintainable, 
that plaintiff was entitled to the office, and that the defendants in 
some cases falsely represented themselves to be Anegondi Guru. 


~ 
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On appeal the judge held that as the contributions to the alleged 
office were only voluntary the payment of which cannot be enforced 
by a suit, there was no office in the case, and that a claim to an 
exclusive right to exercise moral ayd spiritual supervision over a 
. number of people was ctl Ee therefore dismissed the 


plaintiffs suit. 


The plaintiff then preferred a second appeal to the High 
Court. e 


V. Bashyam Aiyangar & V. C. Desikachariar for the appellant. 


Tho judge kas misundertood the nature and origin of the 
right claimed in the plaint. The defendants have committed a 
fraud on plaintiff’s name by wrongly assuming the titles of the 
plaintiff and falsely representing to the people, that the first 
defendant is the plaintiff, i.e., tho Anegondi Guru, and thereby 
caused damages to the plaintiff. Under such circumstances the 
suit against the defendants is maintainable. —Bigelow L. C. on 
the Law of Torts, p. 59, ‘here is, no doubt, no property in a 
mere name; but I have a right that another shall not fraudulently 
trade in my name to my detriment. 


The right claimed by the plaintiff is a right to an office and 
not to a mere dignity; formerly Native Rajahs used to grant 
monopolies for the performance of religious duties withing certain 
areas as even now the system of monopoly is very familiar in vari- 
ous other departments. Such monopolies being of very ancient 
origin and intended for the benefit of the people within certain 
areas ought to be recognised and respected by the courts of the 
present day. Krishna Aiyar v. Anantarama Aiyar, 2M. H. C.R. 
330, Vithal Krishna Joshi v. Anant Ramchandra, 11 B. H. C. R. 6, 
Stiarambhat v. Sitaram Ganesh, 6 B. H. C. R. 250, Sayad Hashim 
Saheb v. Huseinshah, I. L. R., 18 B. 429 and Ramasawy Atyar v. 
Venkata Achari, 9 M. I. A. 348, 388. In the last mentioned case 
the Privy Council recognise the possibility of the existence of such 
rights as that claimed by the plaintiff in this case. 


0. Ramachandra Row Saheb and Kuppusamy Aiyar for the 
respondents. 


There was no relicf asked for in the plaint on the ground of 
fraud. Such fraud was denied in the written statements and on 
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issue was taken onit. There is no finding that the defendants 
used the titles of the plaintiff. The finding of the Munsif is that 
the defendants used some other titles. The frame of the plaint,is 
quite inconsistent with a case of fraud. 


The right claimed by the ‘plaintiff is not a right to an office. 
An office is one to which some pecutiary benefit claimable as a 
matter of right is attached, or is one in the nature of a trust, 
or for the pegformance of certain duties in a temple or the like. 
Mamat Ram Bayan v. Bapu Ram Atai Bura Bhakhat, I. L. R., 
15, ©. 159, Striwivasa v. leruvengada, I. L. R., 11, M. 430. In 
Bombay the course of decisions have established a slight difference 
in the law on the subject; but-herein Madras the courts have from ` 
the earliest times refused to deal with such a right as that claimed 
by the plaintiff, Striman Sadagopa v. Krishna Tatachariar, IM. H, 
C. R. 301. The finding of the judge in the court below is that the 
fees attached to the alleged office are only voluntary a:d that no - 
desciple can be compelled to go to the plaintiff for religious services. - 
The case reported in Ramakristna v. Ranga, I. L. R., 7 M. 424 is 
' éxactly in point as well as the case in Subbaraya v. Venkatanarasu, : 
2 M. L. J. R. 83. The suit is therefore unsustainable under 8.11, ` 
Civil Procedure Code. sai 
The court delivered the following 


JUDGMENT :—The District Judge dismissed the plaintiff's 
suit on the ground that it was not maintainable. He based his 
decision on the ground that the suit was analogous to that decided | 
in S. A, 200 of 1891 in which it was held that a su for a declaration 
that a person was entitled to the exclusive right to the office of 
Desayi would not lie,—the right of the Desayi being alléged to be 
a right to settle caste disputes in certain villages, It is urged upon 
us in appedl that the right claimed by plaintiff is a right to an 
hereditary office to which titles have been attached by the former 
ruling power, that the right of the Anegaidi Raja guru carried 
with it a monopoly, and that it had been found by the District 
Munsif that defendants had been guilty of personation and deceit, 
assuming the hereditary titles of the plaintiff, and under such false” 
pretences receiving fees which would otherwise have been paid to 
plaintiff and not to defendants. On this state of facts, as found by 
the District Munsif in paragraph 99 of his judgment, it is urged 
t hat plaintiff is entitled to relief, 


o ` 
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It is, however, necessary to refer to the plaint to see the 
grounds on which relief is asked for by the plaintiff himself. It is 
therein stated that plaintiff and his ancestors “in consequence of 
their being the priests of the Aneghndi royal family” have been 
enjoying hereditarily the Samayacharam guru office in respect of the 
people wearing namam mark in a certain tract of country ;—that 
defendants 2 and 3 have been claiming the right to this office, 
using plaintiff’s titles and collecting the fees. The plaint goes on 
to pray for a decree to establish plaintiffs right to the priestship of 
Samayacharam in respect of the namam wearmg people living in 
the places mentioned, and for an injunction to restrain defendants 
from interfering in the said right and collecting the fees, &c. 


It will be observed that the plaint does not ask for any injunc- 
tion to restrain defendants from assuming plaintiffs hereditary 
titles, or for damages caused by personation or assumption of such 
‘titles, It is a suit to establish a claim to an -hereditary office, and 
the plaintiff alleges that the person entitled to hoid the offico is the 
- hereditary guru for the time being of the Anagundi royal family. 


- „The question then is whether the priestship of Samayacharam 
„isan office for which a suit will lie in a civil court. It is distin- 
guishable from most of the cases quoted in that it is not attached 
‘to any particular temple or place; no specific pecuniary benefit is 
attached to the office the oaly emoluments being voluntary contri- 
butions ; while the duties of the office are to exercise spiritual and 
moral supervision over people who wear a certain caste mark in a 
certain traet of country. No such supervision over the members 
of the caste can be enforced by law, it being entirely within the 
option of each individual member of the caste whether he will 
submit to it or not. Such being the case the office seems exactly 
analogous to that of a Desayi as to which it was decided in 8. A. 
200 of 1891 that a suit would not lie. 


No doubt the office of hereditary guru to the Anegandi royal 
family may be an endowed office, and the holder thereof entitled 
to certain titles and distinctions, but the relief sought in the plaint 
is not on the ground that defendants have represented thomselves 

to be the Raja’s guru. The District Munsif has (it is true) treated 
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it as if such was the claim,—but the plaint does not ask for any 
declaration that plaintiff is the Raja’s guru, or to restrain defend- 
ants from using his titles,—but mer ely for a declaration that 
plaintiff is entitled to the Samyyachar am Office. It is possible that 
plaintiff might have succeeded had the plaint been framed differ- 
ently, but there was no issue as to any personation by defendants, 
or as to any fraud in assuming the plaintiff's, titles. 


Under #hese circumstances we think the District J udge was 
right in holding that the suit is not maintainable and we must 
dismiss the second“appeal,—but we make no order as to costs. 


The Madras Law Journal Reports, 
IN THE HIGH COURT OF sépIcaTuRE AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Best. 
In re Koothoor Subbarayar’s Estate.* 


6 
Criminal Procedure Code Sections 87, 88, 89, 485, 439 and 537—Proclamation for In re 
Person absconding—Attachment—Restoration of property attached—Illegality —Irregu- sara i i 
larity—Provision as to time—Imperative requirement. ° j 


The provision in S. 87 of the Oriminal Procedure Code, that the proclamation 
requiring the accused to appear shall specify a date not less than 30 days from the 
date of publishing such proclamation is imperative and a proclamation which fails to 
comply with this requirement is illegal and any subsequent proceedings had upon 
it for the attachment of the absconding debtor’s property are null and void. 


S. 537 of the Criminal Procedure Code cannot be utilized by a Court of first 
instance so as to cure irregularities committed by itself. 


Semble. An illegality in the proclamation as above-mentioned would not come 
within the terms of S. 537. 

Petition, under Sections 485 and 439 of the Criminal Pro- 
cedure Code, praying the High Court to revise the order of the 
Sessions Court of Tanjore passed on Criminal Appeal No. 98 of 
1894, dated 22nd December 1894, modifying the order passed by 
the Sub-Divisional Magistrate, Kumbakonam, in proceedings in 
Register case, No. 6 of 1893 in the disposal of the Koothoor Estate. 


On the 14th of October 1898 a warrant was issued by the Sub- 
Divisional Magistrate of Kumbakonam for the arrest of Kuthur 
Subba Royer an inhabitant of Kuthur under Ss. 466 and 380 of the 
Indian Penal Code in connection with the forgery of a judgment. 


It being reported that the accused could not be found and 
there being reason to believe that he had absconded, a proclamation 
under 8. 87 of the Criminal Procedure Code was issued by the 
Magistrate on the 6th of November. The date fixed for the pro- 
clamation for the accused’s appearance before the Court was the 
‘11th of December 1898. The proclamation was duly affixed to the 
Court-house but, in the village of Kuthur itself, it was published 
on the 15th of November 1898 and a copy was affixed to the house 








#Cr. R, 0, 135 of 1895. 21st August 1895. 
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of the accused on the same date. The accused not having appeared. 
within the ‘date fixed, the moveable and immoveable properties 
ot the accused were placed under attachment under S. 88 of 
. Criminal Procedure Code. Tha accused surrendered himself on the 
25th of June 1894 and applied for restoration of the attached 
property under 5. 89 of the Criminal’ Procedure Code. The Sub- 
Divisional Magistrate and on appeal the Sessions Judge held that 
the mregulatity in the publication of the proclamation did not 
prejudice the accused and was cured by S. 587 of the Criminal 
Procedure Code, 'Phe accused who had meanwhile been discharged 
in the enquiry held against him as to forgery applied to the High 
Court to révise the order of the Sessions Judge. 


K. Brown & P. S. Sivaswamy Avyer, for petitioner. 


The Public Prosecutor for the crown. . 
The Court delivered the following 


JUDGMENT .—The only point argued on behalf of the Peti- ` 
tioner was that any proceedings under the 88th section of the 
Criminal Procedure Code were vitiated by the fact that the procla- 
mation had not been published in due accordance with the provisions 
of the previous section. The 87th section authorizes the issuing of a 
proclamation requiring the absconding person to appear at a speci- 
fied place and at a specified time not less than thirty days from the, 
date of publishing’ such proclamation. ‘The section then proceeds :— ~ 
The proclamation shall be published as follows :—(a) it shall be 
publicly read in some conspicuous place of the town or village in 
which such person ordinarily resides (b) it shall be affited to some 
' conspicuous part of the house or homestead in which such person 
ordinarily resides or to some conspicuous place of such town or 
village and (c) a copy thereof shall be affixed to some conspicuous 
part of the Court house. 


The proclamation requiring the petitioner to appear on the 11th 
. December was issued on the 6th November and on,that day affixed - 
to the Court house, It was not published in the village in which 
the Petitioner resides till the 15th November. 


Clearly therefore there was a failure to comply with the pro- 
visions of the section. The minimum allowance of thirty days was 
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not allowed to the petitioner as from the date of the proclamation 
in the village. 


Apart trom the provisions of the 587th Section of the Code 
which were invoked by the Magisfrate, there can be no question 
that the proclamation was vitiated by the defect. 


Section 87 prescribes certain rules with regard to time and 
with regard to place. In respect of these matters the section is 
imperative and the neglect of the rule with regard to time is no 
more excusable than would be the neglect ofethe rule requiring 
publication in two places. 


Suppose that the Petitioner had in consequence of his failure 
to attend in obedience to the proclamation been charged under-the 
174th Section of the I. P. C., could it be said that he was legally 
bound to attend in obedience to the proclamation when it appeared 
that the proclamation had not been duly made and published under 
the 87th Section of the Procedure Code? Clearly not. In the 
ordinary case of a summons it is necessary in order to establish 
a charge under the 174th Section of the IndianPenal Code to prove 
that the summons was duly served on the person charged. In the 
case of ya proclamation personal service being impracticable, other 
modes of bringing the order to the notice of the person addressed 
are prescribed. It appears to us that whether personal service or 
substituted service has to be proved, equally strict proof should be 
‘demanded in order to establish a char ge under the 174th Section 
of the Indian Penat Code. 


If a char ge under that section had been brought against the 
petitioner, it would never have been suggested that the provisions 
of the 587th Section of the Criminal Procedure Code could be 
used to supplement the deficiency of proof; nor can we under- 
stand how the Magistrate could imagine that he had a right to 
utilize that section in the actual proceedings. He was not sitting 
as a Court of appeal or revision, but as a Magistrate enforcing the 
penal consequences of alleged disobedience to a proclamation. 


It may be suggested that although the Magistrate was not at 
liberty to refer to the 587th Section, it was competent to the 
Sessions Judge on the appeal, or is competent to this Court, to con- 
sider whether the provisions of that section should be applied. It 


Sreenivasa 
Patter. 
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was contended that the defect in the proclamation was an error, 
omission or irregularity within the meaning of the section. If it 
were necessary to decide the point we should hesitate to accede 
to this contention. But the pyesent case is peculiar. The Magis- 
trate had to consider whetha a legal proclamation had been 
legally published. It was his duty jn considering this to have 
regard to the actual facts as they appeared before him. Instead 
of confining himself to the facts he exercises a dispensing power 
which he does not possess and by the aid of it holds that the pro- 
clamation was a legal one. In our opinion the proceeding of the 
Magistrate was wholly illegal. 


There was no legal proclamation. ‘I'he petitioner could not 
have been convicted on a charge of disobedience to the proclama- 
tion and for the same reason the other penal consequences of dis- 
obedience cannot be visited on the Petitioner. 


The order of the Sessions Judge who adopts the reasoning’ of 
the Magistrate is wrong and must be set aside as also that of the 
joint Magistrate and the attachment declared void. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Atyar. 
V. Rama Aiyen ... si ... Appellant (Contr- Petr). 


S. Sreenivasa Patter a ... Respondent (Betitioner). 


_ + S. 258 C. P. O,—Contvract with a third party for satisfying decree —Execution by the 
third party under a subsequent transfer—Fraud—S. 244 C. P. C. - 


A: court executing a decree is not prohibited under the last paragraph of S. 258 
from recognising any payment or adjustment of the decree not duly certified under 
that section, unless the parties to the transaction, under which the payment or 
adjustment is made, stand, at the date of entering into it, in the relation of j udg- 
ment-creditor and judgment-debtor to each other, with reference to the decree 
sought to be executed. Vide Ramji Pandi v. Mahomed Walli 1. L. R., 13 B, 671. 


A a transferee decree-holder sought to execute tho decree against B the judg 
ment-debtor under the decree. B resisted the execution on the ground of fraud 
alleging that in consideration of A’s satisfying the decree he had transferred to A 


# A. A. A. O. No. Gof 1894. 14th April 1895 
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certain immoveable property, that A accordingly paid the judgment-debt to the 
original decree-holder, but that subsequently A gota transfer of the decree and was 
trying frauen to execute it. 


Held that B was entitled to resist the execution on the above mentioned allega- 
tions notwithstanding that the period of linftation allowed by law for a judgment- 
debtor to apply to the Court under the second paragraph of S. 258 had expired and 
that the allegations raised constiduted, if true, fraud on the part of A, upon 
which B was entitled to an enquiry and finding under 5. 2440. P. C. for the purpose 
of getting redress, Paranjpe v. Ranade.I. L. R. 6 B, 148, Subbaji Row v> Sronevasa 
Row and Palbah I. L. R. 11 M. 264, Viraraghava Aiyangar v. Venk@achariar 1. L. R. 
5 M. 217 referred to. 


Appeal against the order of the District Court of South Mala- 
bar, dated the 4th day of December 1898, passed on Civil Miscel- 


_laneous Appeal No. 102 of 1893, presented against the order of the 


District Munsif’s Court of Temelprom in Civil Miscellaneous Peti- 
tion No, 1762 of 1898. 


P. R. Sundara Aiyar for appellant. 
‘Lhe respendent did not appear. — 
The court delivered tbe following 


JUDGMENT :—In Original Suit No. 77 of 1893 on the file of 
the Temelprom District Munsif’s Court a decree was passed against 
the Present respondent. The appellant applied to that court te 
execute the decree as transferee thereof. The respondent put in a 
petition wherein he stated that he had transferred certain immove- 
able property to the appellant in consideration of his paying the 
judgment-debt to the original decree-holder, that the appellant had 
accordingly discharged the debt, that subsequently, however, he had 
got the dgcree transfer red to himself and that having @ thus become ` 
the assignee, instead of entering up satisfaction, he has fraudulent- 
ly applied for execution of the decree against the pespondent. He 


. therefore prayed that the application for execution be rejected. 


The District Munsif, without taking evidence, dismissed the peti- 
otice. The Dis- 
;, if the allegations 
contained in the respondent’s petition be true, tlfe appellant should 


tion on grounds which I think it unnecessary to | 





trict Judge on appeal came to the conclusion tha 


be taken to have become a trustee for the discfharge of the judg- 
mert-debt in 77 of 1893 and the appellant’s apfplication to execute 


_ the decree is an abuse of the trust. Consequefntly he reversed the 


order of the District Munsif whom he direcfted to record, after 
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admitting evidence, a finding on the question of trust raised and 
to pass a fresh order. ; 


It was urged before mo that the District Judge’s view that a 
trust was undertaken by the \appellant when the property was 
transferred to him, is erroneous and therefore his order should þe 
set aside and that of the District Munsif, rejecting the respondent’s 
petition, restored. I think, however, that the District J udge’s 
order should sot be disturbed as I hold that it is right in so far as 
it considers that an enquiry into the allegations of the respondent 
is necessary. ` ° ; | 


~ 


- Now assuming these allegations to be well founded, whether, 
when the appellant became the transferee of the property in con- 
sideration of his paying off the debt due by the respondent, the 
former became trustee, as suggested in the order of the District 
Judge, may be open to doubt. Having undertaken that duty, it 
follows he has certainly now no right to execute the decree. This 
would be still clearer if, as alleged by the respondent, the defend- 
ant did in fact pay the original judgment-creditor the amount due 
to him, In such circumstances the application made by the appel- 
lant, praying for the execution of the decree, must be held tabe a 
fratid against which the respondent is entitled to redress. And 
now that the appellant has been allowed to appear on the record 
as the assignee of the decree, the question whether the application 
to execute it is fraudulent or not is one relating to execution 

-Fiising-barveen the decree-holder and the judgment-debtor and 
consequently-it can and ought to be investigated under S. 244, 
C. P. C., Paranjpe v. Ranade, I. Ù. R., 6 B, 148, Subbaji Rau v. 
Srinivasa Rau jand Palbah, I. L. R. 11,. M. 264 ; Viraraghava 
Aiyengar v. Venikatacharyar, I. L. R. 5, M. 217, 






the agreement between the appellant and the 
respondent about the former paying the decree amount to the 
original judgmen\t-creditor is said to have taken place so far back 
as 1883-84, it migtht perhaps be suggested that the transaction in 
question cannot inder the last paragraph of S. 258, C. P. O. be 
recognised by the} Court in execution proceedings inasmuch as it 
was not certified by} the appellant and inasmuch as the respondent’s | 
application was, with reference to the date of the agreement, made 
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after ninety days, the period prescribed for an application by a 
judgment-debtor under that section. I consider, however, that the 
said paragraph of the section has no application to this case, 
because at the date of the transactibn, which if proved would pre- 
vent the appellant from executing’ the decree, he was not himself 
the decree-holder. As I urfderstand the said provision of the law, 
itis only when the parties to a transaction, entered into for the 
purpose of satisfying or adjusting » decree stand at the date of 
such transaction in the relation of judgment-creditor and judgment- 
debtor to each other that a court executing the*decree is prohibited 
from recognizing such transaction unless duly certified. ‘That this 
must be so is clear when the object of X. 258 is considered. Compare 
Ramji Pandu v. Mahomed Walli, I. L. R. 18, B, 671 following 
Yella v. Munisami I. L. R. 6, M. 101. The first paragraph of the 
section imposes on judgment-creditors the duty of certifying to 
the court any payment out of court on account of any satisfaction 
or adjustment in respect of the decree. The second paragraph 
enables judgment-debtors to apply to courts to compel judgment- 
creditors to certify if they had failed to do so and empowers courts 
to hold an enquiry into the matter. The last paragraph prohibits 
judgment-debtors, who omit to apply under the second paragraph 
or having applied fail to establish their case, from relying in 
execution proceedings upon any payment, satisfaction or adjust- 
ment not duly certified. Manifestly therefore the enquiry 
under the said second paragraph can take place only between 
persons standing èn the relation of judgment-debtor and judgment- 
-creditor. | 


If the former has entered intu a contract not with the latter 
but with a third party with reference to the satisfaction or adjust- 
ment of a decree, the judgment-creditor cannot make any applica- 
tion against such third party under X. 258 and donsequently the 
latter cannot on principle be permitted to take advantage of the 
prohibition ‘imposed by the concluding paragraph of that section 
.as a penalty for the judgment-debtor’s omissiom to apply to the 
court under the previous paragraph or for his failure to prove his 
‘case if he did apply. The circumstance that thf third party, sub- 
sequently to the contract, becomes the transfferee of the decree 
which he contracted to satisfy can have no reftrospective effect so 
as to deprive the judgment-debtor of hisright$ to establish that the 






Aiyar 
Kt 


Fischer. 


“Robert Fischer 


Somasundrum 


- 
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transferee is, by the anterior contract, precluded from realising the 
judgment-debt. 


It is hardly necessary to qpser ve that it 1s aul the case of the 
respondent that, subsequent toythe appellant being recognised by 
the court as transferee of the decree, anything transpired which 
the respondent is entitled to rely upon as a satisfaction or an 
adjustment of the decree. As regards the appellant’s getting him- 
self recognised as transferee of the decree there is nothing on the 
record before me to show whether at the time when he applied for 
it, the respondent had notice of the application and whether the 
latter then raised any objection to its being granted and with what 
result. Consequently it is not now possible to pronounce any 
opinion upon the question how far the order of the court permitting 
the name of the appellant to be put on the record as that of the 
transferee affects the right of the respondent to object to the 
appellant’s being allowed to execute the decree. This and any 
other question that might be raised against the sustainability of 
the respondent’s present petition will have to be determined at the 
enquiry which has been ordered and which I think was rightly 
ordered. 


The appeal fails and is dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :--Mr. Justice Best and Mr. Justice Subramania 
Alyar. | l a 
Somasundram Aiyar and others .. :.. Appellants (Plaintif’s) * 

| v. 


Respondent (Defendant). 









Benamidar—Liability of—Éxpress covenant for quiet enjoyment— Disturbance by suit 
and judgment —Sale by the real owner and benamidar. 


A benami-holder bf immoveable property, who executes and signs & sale deed of 
it along with the real owner, is also liable to the purchaser under an express unqua» 


lied covenant for qnid&t enjoyment contained in the deed. 


et enjosmet given by the vend rs in a sale deed was in the 
following terms ‘‘ should] there be any hindrance in your enjoying the same we shall 
settle and remove such hindrance.” A. third person claiming under the vendors 


—- 


A covenant for qu! 





* S, A. No, 1512 $f 1894. . Gth March 1895. 
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sued the purchaser and got a decree for the recovery of the property, which he 
adjusted by payment of a sum of money and thus retained possession. Held that there 
was a sufficient hindrance within the meaning of the above covenant so as to enable 
the purchaser to sue the vendors for breach of it. 


Second Appeal against the Decree of the District Court of 
Madura in Appeal Suit No. 151 of 1898, confirming the Decree of 
the Court of the Subordinaté Judge of Madura (East) in Original 
Suit No. 62 of 1891. l 


The plaintiffs stated that one Puducottah Subbaiyar, their 
father, obtained on Cowle from Ranee Kattama Natchiar of Siva- 
ganga one-fourth of the village of Southukudy for a period of ten 
Faslies from Fasli 1283 (1874). During the term of the cowle, the 
property was sold in execution of a decree passed against Ranee 
Kattama Natchiar in Original Suit 3 of 1870 in the District Court 
of Madura and was bought by the Ist defendant Mr. R. Fischer 
in auction for R.s 2,500. On the 27th June 1877, the said 
Puducottah Subbaiyar bought the property from the Ist defendant 
and from Ranee Kattama Natchiar’s son Muthuvaduganatha Dorai, 
the 2nd defendant, for Rs. 2,000. The deed of conveyance, 
Exhibit C, contained a covenant in the following terms :—‘ should 
there be any hindrance in your enjoying the same we shall settle 
and rémove such hindrauce.” Of the purchase money, Rs. 200, 
were paid to the 1st defendantin cash and the balance was secured 
by a promissary note, Exhibit U, executed on the 27th July 1881 
in favor of the Ist defendant who recovered the amount by 
Original Suit No. 594 of 1882 in the Madura District Munsif’s 
Court, Exbibit D.. On the same date the Ist defendant wrote the 
following Jetter to the vendee Puducottah Subbaiyar:—“ you ask 
me to release you from the obligation of paying the eighteen hun- 
dred rupees you owe me in case the Zemindar ejects you out of 
Southukudy. I will do so. But the Zomindar may take no steps 
whatever against you. In that case if you will pay up the amount 
on the date the promissory note falls due, I will return you the 
money if you lose the village altogether heroafter.’’ Puducottah 

-Subbaiyar, the vendee, subsequently died. and after his death, the 
- lessees of the Sivaganga Zemindari brought O:piginal Suit No. 31 
of 1889 in the East Sub-Court, Madura, against hfis sons, the present 
plaintiffs. for recovery of the property and fobtained a decree. 
Delivery was ordered but owing to some inacejfaracy in the descrip- 
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tion of the boundaries could not be effected (Exhibit K). The 
Sivaganga lessees and the present plaintiffs then entered into a 
compromise, Exhibit L., of which the material terms, so far as this 
case 1s concerned, were that ¢he plaintiffs in consideration of the 
payment of Rs. 3,500 were totremainin possession. Satisfaction 
of the decree passed against the plaingiffs was thereupon recorded. 


The plaintiffs, therefore, sued to recover from the defendants 
Rs. 2,000 which is the purchase money paid for the village as 
also Rs. 4402-0 being costs of the Suit No. 31 decreed to the 
lessees as algo Rs. 15-4-0 as costs incurred by the plaintiffs for 
defending the said suit and, Rs. 385 being interest on the pur- 
chase money at 4 anaas per cent. per mensem from Fasli 1295. 


Tbe Ist defendant (Mr. Fischer) denied the plaint and his 
liability to it and stated that he purchased the village at the request 
of Kattama Natchiar for her own benefit, that, after the death of 
the Ranse which took place on the 28rd May 1877, her son, the 2nd 
defendant, held the Zemindam up to December 1877, that he . 
joined in the sale-deed which was oxecuted by the 2nd defendant . 
to Sabbier because he had purchased the village in his name, an 
that inasmuch as Subbier held an uninterrupted possession of the 
village during his life time, the plaintiffs were not entitled to get 
back the amount mentioned in the promissory note, that the 
plaintiffs who held possession of the village were not entitled to 
bring the present suit, that the decree in Suit No. 81 cannot 
affect the plaintiffs’ absolute right to the village, and that the 
payment of Rs. 3,500 tu the lessees cannot confer on the plaintiffs 
a right of action against Mr. Fischer. e 


The Subordinate Judge found thatthe lst defendant was only 
a benamidar and that the 2nd defendant was the real owner of the - 
property, and that plaintiff’s father took the lst defendant’s signa- 
ture also as the sale-deed stood in lst defendant’s name. He also 
found that 1st dpfendant sued and recoveréd from the plaintiffs 
the amount due |under the pro-note and that he also wrote thes 
letter alluded to in| the plaint. In the end he gave a decree against 
‘the 2nd defendant for Rs. 2,015-4-5 being the purchase money 
plus the costs incirred by the plaintiffs in defending Suit No. 31 
-and exonerated the Ist defendant altogether from liability. The 





| 
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plaintiffs appealed to aie District Court of Madura only against 
that portion of the decree which exonerated the Ist defendant and 
that Court confirmed the decree of the Sub-Judge. The plaintiffs 
then preferred a second appeal to ai High Court, 


V. Krishwaswami Awan for WAA 


M. O. Parthasarathy Aiyangar & V. Rangachariar for res- 


pondent. AA 


The Court delivered the following 


à 

JUDGMENT :—The only question is as to the liability of the 
lst defendant, jointly with the 2nd defendant against whom a 
decree has been given. The judgments of the lower courts exone- 
rating the 1st defendant, proceed on the ground that he was merely 
a benamidar as far as the property sold to plaintift’s father was 
concerned. 


The real question is whether, even assuming the Ist defendant 
- to have been merely a benamidar as to the property, he is not hable 
on the covenant mentioned in C which is in the following words :— 
= Should there be any hindrance in your enjoying the same we 
. ghall settle and remove such hindrance.” This is an express cove- 
- nant by both the defendants which cannot be affected by the benam1 
character of the Ist defendant who is equally liable thereunder 
with the 2nd. 


It is contended on behalf of respondent that being a benami- 
dar there was no consideration for the promise made by him. The 
consideratign was clearly the purchase of the property by the plaia- 
tiffs’ father. 


In this view we do not consider it necessary to dwell upon the 
letter A and thè proceedings’ taken by respondent on the pro-note 
which was given in Ist defendait’s name oy plaintiffs’ father for 
the consideration amount. | 


It is next contended that there was no br eabh of covenant in 
that appellant was aot actually evicted and our Attention i is called 
to Howard v. Maitland, 11 Q. B. D. 695. The ojfoservations of the 
Master of the rollsin that case tend in the oppositfe direction ; for he 
says “ If anybody had brought an action agaisfist the plaintiff and 
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‘recovered Judgment, I am uot prepared to say that that alone might 


not have been a disturbance within the covenant.” 


In the present case a decree was obtained and proceedings 
taken in execution and it was only on payingasumof Rs. 3,500 
to the decree-holder that plaintiffs were allowed to retain possession 
of the property. There was therefore such hindrance as was con- 
templated in the covenant. 

In allowance of this appeal we modify the decree of the lower 
courts by making Ist detendant jointly liable with the and for the 
amount decreed. 

Appellants aro entitled to their costs in this Court si in the 
Lower Appellate Court. 


~ 


IN THE HIGH COURS OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, KT,, Chief Justice, and Mr. 
Justice Parker. 


Ramachandra Raju tae “thes. Sa ..Petitioner.* 
vo 
Subramania Pillai and others ji ..Connter- sot WA 
Criminal Procedure Code S. 435, 489, 478. —Inferior Criminal Court—Distict Munsiff 


—Jurisdiction of Sessions Court. 

A District Munsif acting under Section 478 Criminal Procedure Code is not an 
inferior Criminal Court and the Sossions Judge has no jurisdiction to revise his Pro- 
ceedings undor Section 435: 

Petitions under Ss. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to ‘revise the order of the Sessions 
Court of Tinnevelly, dated the 1st May 1895, directiye stay of 
Proceedings in C. M. P. No. 278 of 1895 (Small Cause Suit No. 151 
of 1895) on the file of the Court of the District Munsif of Amba- 
samudram. 

C. R. Pattabhir ama Aiyar & R. Swarama Aiyar for the 
petitioner. ; 

The Public Prosecutor (E. B. Powell) on behalf of the crown 
& H. G. Wedderbyrn, Counsel for the Counter-petitioners, ` ° 

The Court deve ‘ed the following 


JUDGMENT \—The petition presented to the Sessions Judge 
of Tinnevelly prayeyl him under S. 435 to call for the records and 


* Cr, R. C. No. 238) of 1895, 17th September 1895. 
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revise the order of the District Munsif of Ambasamudram, dated 
April 29th, and to direct the stay of proceedings in the case pend- 
ing the disposal of the petition. By his order of April 29th, the 
4 District Munsif had resolved undér S. 478, Criminal Procedure 
Code, to complete himself the enquiry into a charge of forgery 
alleged against’ the petitionérs and to commit the case to the Ses- 
sions Court, if a prima facie case were made out. The forgery 
alleged to have been committed was in respect to, certain beat- 
tickets filed for the defence in Small Cause Suit No. 151 of 1895 on 
his file. By the same order the District Munsif ordered warrants of 
arrest to issue. 


This petition was presented to the Sessions Judge on May Ist, 
and on the same day he passed an order calling for the records and 
directing the District Munsif to stay proceedings, observing that 
as party spirit was running high in Ambasamudram, and thatas the 
District Munsif had already decided the beat-ticket was a forgery, it 
was desirable thatthe casé should be heard before some other tribunal. 


Weare of opinion that the order of the District Judge was with- . 
out jurisdiction. The question is whether a District Munsif acting 
under S. 478, Criminal Procedure Code, is an “inferior Criminal 
Cour” within the meaning of S. 435. As a District Munsit he is 
no doubt a Civil Court, but not as such amenable to the jurisdiction 
of the Sessions Judge. The language of 9. 478 does not constitute 
the District Munsif a Criminal Court within the description of S. 6 
of the Code of Criminal Procedure, nor does the section declare the 
District Munsif to be a Magistrate of any class whatsoever. It is 
provided that for the purposes of an enquiry under that section he 
may exercise all the powers ‘of a Magistrate, that his proceedings 
shall be conducted as nearly as may be in accordance with the pro- 
visions of Chapter XVIII, i.e., as if he were a committing Magis- 
trate, and that those proceedings shall be deemed to have been held 
by a Magistrate. This language appears to us to imply that the 
District Munsif is nota Magistrate; otherwise there would be no need 

“to provide that his proceedings should be conducted, as if he were ° 
a Magistrate and should be deemed to have been held by a 
Magistrate. l 


This view is strengthened by the provision of S. 479 which 
enacts that the Civil Court shall send the chap ge with the order of 
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commitment and the record to some Magistrate authorized to com- 
mit for trial which clearly indicates that the Civil Court is not on 
the same footing as a Magistrate. 

We are of opinion that though certain magisterial powers 
have been given to a District Munsif under S. 478 for the pur- 
pose of investigating cases of contempt of Court, he still remains, 
while exercising those powers, a Civil Court and is not an inferior 
Criminal Coumt within the meaning of S. 435. On this ground the 
order of the Sessions Judge must be set aside. 


® 
It is to be regretted that the Sessions J udge should have ex- 
pressed any opinion on the merits on an ex-parte application. 


There is at present no application before the High Court to 
interfere on revision, though the High Court can no doubt exercise 
such power :—Abdul Khadar v. Meera Saheb, I. L. R., 15 M. 224; 
Chaudhari Mahomed Izharul Hug v. The Queen Empress, I. L. Ruy 
20 C. 349. | But we think it right to express our opinion that the 
case is one in which the District Munsif should have released the | 
petitioners on bail. They are public servants and there does not 
appear any reasonable ground for apprehension that they. will 


evade enquiry by absconding from the District. 
e 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present.—Mr. Justice Best and Mr. J WANA Subramania Aiyar 


Ambalavana Pandaram, ... ... Appellant (Plajutiff)* 
v 


Vaguran alias Muthian and others ... es Respondents, (Dfts.)- 


Limitation Act of 1887 Art 116—S. 8 Act XXHI of 1875—Contract signed by only 
one of the parties—Contract in writing registered. i 


A contract in writing registered but signed by only one of the parties to it 
66 


isa “contrach in writing reyislered” within the meaning of Art 116 of the Limi- 
tation Act. 
Per curiam: A decision of the High Court not reported in the authorized Law 
Reports is not a binding authority. 
Second Appeal against the Decree of the Subordinate Judge’s 
Court of Madura (Mast) in Appeal Suit No. 339 of 1893, presented 
against the Decree pf the Court of the District Munsif of Madura 


n Original Suit .No.4164 of 1892. 
#S. A. 1337 of 1994, Sth March 1896. 








ts 
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This was a suit for rent upoi a registered muchilka (counter- 
part of a lease) signed only by the lessee. The rent had become 
due more than three years but within ten years prior to suit. On 
appeal the Sub-judge dismissed thersuit. 


V. Krishnaswamy Avyar for appellant. 
P. A. DeRozario for respondents. 
The Court delivered the following 


JUDGMENT :—The only question is whether the claim for 
rent more than three years prior to suit is time-barred. Plaintiff's 
contention is that it is not, as the document is registered and 
therefore Article 116 is applicable—the rent being for a period 
within six years prior to the suit. The Subordinate Judge has 
held Article 116 to be inapplicable on the authority of the decision — 
of Kernan and Brandi, J.J., in Ramasami Chetti v. Lokkanada 
Chetti X. A. No. 227 of 1887 whichis reported in I. M. L. J. 787. 
This decision is, however, not reported in the authorized Law Re- 
` ports and is consequently not a binding authority, see Act XVIII 
of 1875, Section 8. Were it otherwis2, we should have felt it our 
duty to have referred the question for decision by the Full Bench 
as we are very clearly of opinion that the decision referred to is 
errontous. In our opinion a contract which has in fact been re- 
gistered is no less a “ contract in writing registered” within the 
meaning of Article 116 because 16 bears the signature of only one 
of the parties—in the absence of any statutory provision requiring 
thé signatures of both parties. 


We are of opinion that the registration in the present case is 
-sufficient 4 bring the present suit within the provisions of Article 
116 and consequently the claim for rent for Faslies 1295 and 1296 
is not barred. 


We must set aside the decree of the Subordinate Judge and 
restore that of the District Munsif. 


Appellant will have his costs in this Court and in the Lower 


Appellate Court. | 4 


| 
| 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Atyar. © 


Syed Meer Hussain Saib, son end legal 
representative of Silaman Saib ,(deceas- { Appellant (Petitioner.)* 
ed. 


. 
v. 


Subbaramappa Nayanivaru (died) 2. His} Respondents (Counter- 


representative Kumarasami Nayanivaru | Petitioner and counter- 
now called Kumara ‘Timmappa Nayani ( petitioners represent- 
Varu. atiye). 


Construction of decree inartistically drawn up— Pleadings and judgmont can be referred 
to—Ss. 67, 88 and 99 of Aot IV of 1882. l 


In construing a deoree inartistically drawn up regard must be had to the intention 
of the parties as evidenced by the pleadings in the case and the intention of the 
court as evidenced by the judgment, to see what the real import af the decree is.- 


The plaintiff who was also a mortgagee sought in his plaint to enforce a charge . 
he had against the property mortgaged to him and obtained a final decree in the 
following terms “ plaintiff do recover the amount sucd for from the dofendant 
and by means of his estate ” described in the Schedule attached to the plaint. 


Held that the suit and the decree had by’ the plaintiff against the defendant 
were in substance a suit and decree under Ss. 67 and 88 of Act IV 1882: though the 
decree was not drawn up in the exact form prescribed by the latter section, and that 
S. 99 of Act 1V of 1882 was no bar to the execution of tle said decree. 


Appeal against the order of the District Court of North Arcot 
dated the 2nd November 1893, passed on Civil Miscellaneous Appeal 
No. 13 of 1892, presented against the order of the Court of the 
District Munsif of Chittoor, dated 24th August 1892, on Execution 
Petition No. 30 of 1892. 


V. Bhashyam Atyangar & S. Gopalaswamy Aiyangar for the 
appellant. 


J. G. Smith for respondent. 


The court delivered the following 


JUDGMENT\—The question in this appeal is whether the 
decree in favour of\the appellant in Original Suit No. 116 of 1888 





# A. A.A, O. Nd. 8 of 1894, 18th April 1895. 
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ou the file of the District Munsif’s Court at Chittoor, is a decree for 
sale within the meaning of S., 88 of.Act IV of 1882 as is contended 
by the appellant or merely a decree for money as contended by tho 
Judgment-debtor, the respondent. I am of opinion that the appel- 
lant’s contention is well-founded, notwithstanding that the decree 
has been drawn up inavtistically. In determining a question like 
this regard must be had to the intention of the parties as disclosed 
by the pleadings in the suit in which the decree was passed as well 
as the intention of the court which passed the decree so far as it 
can be gathered from the judgment and the’ decree (See Ram 
Prasad Ram v. Raghunandan Ram I. L. R., 3 A, 239, Debt Charan 
v. Pirbhu Din Ram, I. L, R., 8 A, 338.) 


Now in the present case, Original Suit No. 116 of 1888 was 
brought by the appellant for the recovery of moneys paid by him 
_ for the discharge of Government Revenue assessed on the respond- 
ent’s palayam over which the appellant held a mortgage, the said 
revenue having been allowed by the respondent to fall into arrears 
and the palayam having in consequence been attached by the Col- 
lector. For the sum so paid the appellant acquired, under S. 35 
of Ach IT of 1864, a charge on the palayam. And in suing for the 
recovery of the amount the appellant in his plaint expressly sought 
to enforce the charge thus held by him. In the court of First 
Instance, however, he did not get” the relief he prayed for, but on 
appeal the District Court decreed “that the plaintiff (appellant) do 
recover the amount sued for from the defendant (respondent) and 
by means of his estate,” i.e., the palayam referred to in the plaint 
and described in the schedule attached thereto. The respondent 
preferred a second appeal against that part of the decree which 
gave relief against the respondent personally, but he did not im- 
peach the other pari of it and it consequently became final. It is. 
thus quite clear that the decree in question confers on the appel- 
lant a right to proceed against the estate on which he had a charge 
and in the second appeal referred to above, the respondent himself 
appears to have treated the decree as one which conferred such a 
right. The only objection that can be taken to the decree is that 
it is not expressed in the language prescribed by S. 88 of Act IV 
of 1882, as it ought to have been. Neverthelesgit is in substance 
undoubtedly a decree for sale as the words “thg plaintiff do recover 
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the amount sued for by means of his (respondent's) estate,” when 
taken with the plaint could not have been intended to mean any- 
thing else. Iam therefore unable to agree with the District Judge 
in thinking that the plaintiff’s remedy is to sue under S. 67 of Act 
IV of 1882, and I hold that the appellant’s Suit No. 116 of 1888, 
was brought under that section and the decree in question in effeet 
directs a sale of the palayam. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Best. 


Muthukaruppa Chetty and another... Petrs. in 640 (Defts. 4 & 5).* 
Chidambara Thevan and another... Petrs in 641 (Defts. 1 & 2). 


Sakkara Thevan and others bea wo (Plis. repr esenta- 


C1. 81 Sch. II Act IX of 1887 Mofusil Small Cause Court Art—Suit for Melvarem 
wrongly taken—S. 7 of Act VIII of 1865 (Madras) Rent Recovery Act. 


e ? 
Plaintiff sued in a Court of Small Couses for Melvaram of lands cultivated by - 
defendants 1 and 2 and alleged to have been wrongfully taken away by the other 


defendants. There was no exchange of patta and Muchilika between the plaintiff 
and the defendants 1 and 2. 


Held that the suit so far as defendants 1 and 2 were concerned was unsustain- 
able under S, 7 of Act VIIE of 1865 (Madras) inasmuch as there was no exchange 
of patta and ‘“Muchalia and that the suit itself was not cognizable byea Small Cause 


Court as it falls under Cl. 31 of Sch. II of Act IX of 1867 (Mofussi) Small Cause 
Court Act.) i 


Petitions under 5.25 of Act IX of 1887 praying the High 
Court to revise the decree of the District Munsif’s Court of 
Pattukota in Small Cause Suit No. 589 of 1892. 


PR. pues Aiyar for appellants. i 


y. Bhashuam) Aiyangar for respondents. 
The Court delivered the following © 


— — —— — — ar ee 








ew Or ————.. 


*C. R. P. Nos. 640 and 641 of 1893. 8th April 1895. 
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_ JUDGMENT :—The suit is for the share claimed by plaintiff 
as Melvaram of lands cultivated by Ist and 2nd defendants and 
alleged to have been wrongfully taken by the other defendants. 


It is contended on behalf of the defendants that the suit was 
uot maimtainable ia the Small Cause Court being a suit for the 
profits of immoveable property wrongfully received by defendants 
4and 5 and therefore within Cl. 81 of Sch. Il of Act IX of 1887; 
and secondly that the suit as against Ist and 2nd defendants is not 
_ maintainable in any Court in the absence of exchange of puttah 
and rouchilika as required by 8.7 of Act VIII of 1865 (Madras) 
The former contention is supported by the decision of the Bombay 
High Court in Damodara, Gopal Dikshal v. Chintaman Balkrishna 
Kurai, I. L. R., 17 B, 42, where it is said “If the plaints had 
alleged that the defendant had wrongfully received the plaintifi’s 
share of profits then no doubt the. suit would have fallen under 


Cl. 31 of Sch. II”. 


As to the second objection, it is urged on behalf of the plain- 
_. tiff that it has not been usual hitherto to exchange puttahs and 


' Muchilikas. But that is clearly no answer when the absence of 


such compliance with a distinct rule of law is pleaded in a suit. 


Both the objections being valid the decree of the District 
Munsif must be set aside and the suit dismissed with costs through- 
out of defendants 1,2, 4 and 5 by whom these two petitions 
Nos. 646 and 641 of 1893 have been presented- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Parker and Mr. Justice Best. 


Sri Raja Papamma Row Bahadur Zemin- x 
dar Garu of Nidadavolu at Appellants (Deft.) 


v. 






Cherukuvada Sitaramayya Garu ondent (Plaintiff). 





# A. No. 159 of 1893. th September 1894. 


“Raja Papam- 
ma Row 


De 
Sitaramayya, ` 
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-Pleader and client—Fiduciary relation—Gift by client to pleader—Undue influence 
Court fee on set off not paid at the time of written statement but levied afterwards. 


A claim of set off raised in the written statement before it is barred must be 


considered as presented within time seven though the court fee leviable on such 
claim is not paid at the time of filing ZA the written statement’ and is actually eyed 


after the claim is barred. 
| 


The plaintif a pleader practising in the District Court of Godavery agreed to 
conduct the affairs of the defendant a gosha lady both in the civil and the Revenue 
courts at Madraseand was to be paid a handsomo monthly salary for his remunera- 
tion. While so engaged a case of the defendant that was pending in the High court 
at Madras came on for hgaring and the plaintiff who was in Godavery at the time 
refused to start for Madras unloss a large present were given him. ‘The defendant 
whose interest at stake in the case was very large was afraid that the plaintiff 
might not go at all to Madras and so sent him Rs’ 5.600 as gift. 


Held that the gift was voidable on the ground that it was obtained under 
undue influence inasmuch as the plaintiff had made nse of the fiduciary relation 
existing between himself and the defendant to qbtain an advantage over her, which, | 
but for such confidential relation, he could not have obtained.- 


+ 


: Appeal against the decre of the Subordinate J nudge’ s Court of 
POTE in Original Suit No. 14 of 1891. 


The Advocate-General (J.H. Spring Branson), V. C. Destka- 
chariar & P. Subramania Avyar for appellant. e ` 


. R. Pattabhirama Aiyar & R. Sriramulu 'S astry for res- 
janik 


The court delivered the following 


` 


JUDGMENT :—The plaintiff is a First Grade Pleader practis- 
ing at Ellore in the Godavari District. The plaint setsoforth that ` 
the plaintiff was engaged oa the 22nd of January 1888 to conduct 
the defendant’s affairs as pleader and .Agent. He was to look ` 
after the defendant's interests in Madras in relatioa to matters 
before Government and the Board of Revenue and also to obtain 
Probate of the will of the late adopted son of the defendant in the 
District Courts of Godavari and Kistna. For these services plain- 
tif alleges that he was to be paid a salary of Rs. 1,000 per mensem 
and his expenses ; and he also alleges that defendant promised him 
a present of Rupees 1,116 as a mark of gratitude, of which she 
has only paid him\Rupees 5,000. The plaintiff alleges that his 
services were dispensed with on the 22nd-of April 1889, and he 
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claims arrears of fees for four months and interest thereon, deduct- 
_ ing Rupees 27-10-0 as balance in hand of money advancod to him 
for expenses. j 

The defendant’s answer was that the allowance of Rs. 1,000 
per mensem was to cover all expensés except steamer charges which 
were the only extra, She stated further that the accounts rendered 
by the plaintiff were not settled, that he had charged for a large 
number of items for which the defendant wss not liable, that three 
months’ salary only was due, but that as against this must bo set 
off a sum of Rs. 3,628-8-0 for which the plaintif? has not accounted. 
The defendant further alleged that Rs. 5,003 which plaintiff has 
called a present was obtained from her by coercion that is by plain- 
tiffs’ refusal to start for Madras to attend to her litigation until 
he received a present. Defendant therefore claimed that she was 
entitled to set off this amount against the plaintiffs claim and 
alleged that if accounts were taken, the plaintiff would be found 
in her debt and not she in his. 


The Subordinate Judge found that under the agreement, the 
allowance of Rs. 1,000 per mensem was to cover everything execpt 
steamer charges, that the plaintifi’s services had been dispensed 
with from the 21st of April 1894, therefore that three month’s 
salary only was due and that there had been no final settlement of 
accounts rendered. He deducted various items in all the four bills 
furnished by plaintiff which items he held inadmissible. As to the 
plea of set off, he held that it was maintainable, notwithstanding 
that the court fee had been paid late. On the merits he held that 
the sum-of Rs. 5,000 could not be set off by the defendant but that 
upon the other sums claimed the plaintiff was liable to account for 
Rs. 1,228-15-5. UpoĘı the whole he held that Rs. 2,088-7-7 were 
due by defondant and he gave a decree for that amount. 


The appeal is preferred by the defendant. They urged that 
the lower court was wrong in holding that there was no fiduciary 
relationship between herself and the plaintiff, and that the whole 
amount of Rs. 8,268-8-0 should have been allowed as a set off. She 
contended further that the present was not paid voluntarily but 
was paid-‘under the pressure of undue influence and coercion and 
should therefore be taken into account in considering the plaintiffs 
claim. . / 
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The plaintiff filed a Memorandum of objections. He urged 
that the court ought not to have entertained the defendant’s claim 
to set off inasmuch as no stamp duty was paid when the 
written statement was filed. He also contended that the Subordi- 
nate Judge was wrong in di$allowing one month's pay, that 
accounts had been finally settled up fo the end of December 1888 
and could not be reopened and. that defendait was estopped by 
her own acts and by those of her agents from disputing plaintiff’s — 


charges for board and lodging, rent, servants, wages, carriages &c. 
© 


[The court then discussed at large the evidence on the ques- 
tions of fact raised in the case and confirmed the decision of, the 
lower court on these points ; it then proceeded as follows. | 


We now come to the defendant’s claim against the plaintiff 
for the set off. We attach no weight to the objection that as no 
court fee was paid on the written statement when it was first filed, 
it cannot be levied afterwards. It was open to the courts so to 
levy it, and the ommission to do so fora considerable time was as 
much the mistake of the court as the default of the party. The 
written statement was put in on the Ist of August 1891, though 
the court fee was only levied in 1892. Butthe decisions in Chen- 
nappa v. Raghunatha I. L. R.. 15 M, 29 aad Patcha Saheb v. Sub- 
Collector of Narth Arcot I. L. R.,15 M, 78 are authority for holding 
that though the deficient stamp duty was levied afterwards, the 
claim must be regarded as presented on tne day on which it was 
putin. No bar of limitation therefore, arises. e | 


As regards the sum of Rs, 8,628-8-0 which defendant claims 
on the ground that plaintiff received it from defendaztt’s nephew 
Simhadri Appa Row in Madras, we are of opinion that the defend- 
ant’s claim must fail. We find that plaintiff has given credit 
for this amount in his first bill (Exhibit J.) and that the credit and 
debit account of the bill J has been brought forward in Exhibit L. 
We have already held that the bill L has been accepted and ratifi- 
ed by defendant, and therefore we must hold that this sam-has - 
been duly accounted for. ° 


But the principal question raised by the defendant is with 
respect to her claim to set off the sum of Rs. 5,000 which she gave 
to the plaintilf as ai present on the 1 1th August 1888. The lady’s 
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contention is that the gift was not voluntary on her part, that 
„plaintif was pressing for a present on the ground that defend- 
ant had, through his instr umentality, been successful in the 
Civil Revision: Petition in the High Court and that he delayed to 
start on his return to Madras for the final hearing of the case until 
he got what he considered was sufficient mark of defendant’s grati- 
tude. By this delay itis urged that plaintiff brought pressure 
and undue influence to bear upon the lady and that the gift so 
exacted falls under the equitable rule which invalidates a gift from 
client to attorney while the fiduciary relation*continues. For the 
plaintiff it is contended that the relation between the defendant 
. and himself was rather that of principal and agent than of client 
and attorney, that plaintiff was not employed as a pleader in 
Madras and indeed could not appear either in the High Court or 
before Government and the Board but was engaged as an agent 
because he had some knowledge of law. It is also said that defend- 
ant was not without independent advice, that plaintiff never saw 
her personally but in giving him-a present she acted on the advice 
other nephew and that the correspondence shows that neither 
threat nor coercion was used. 


We are quite unable to accede to the contention that the plain- 
tiff was not employed in his professional capacity. His own plaint 
shows that this is the basis of the claim on which he came into 
court.. The evidence shows that he obtained an introduction to the 
defendant's family on the plea that hv had as a pleader conducted 
æ vase similar to the defendant’s in another Zemindar family and 
that he would like to act in the same capacity for the defendant. 
Ex. A shows that he was engaged as a Vakil, among other things 
to take out Probate of the Will of the adopted son in two District - 
Courts. The Subordinate Judge’s view that he could not act as a 
pleader in Madras but that he was only a medium of communication 
for instructing Counsel, ignores the obvious fact that in so acting 
he was doing the work of an attorney, though not himself entitled 
to appear in the High Court. In all his bills the plaintiff claims 
the money due to him as fees and not as salary and in all his cor- 
respendence with the defendant he describes) himself as “ your 
pleader.’’. : 


“Nor can we agree with the Subordinate Judge that ths relation 
of pleader and client had been severed when the gift was made, 
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The plaintiff was then in the receipt of a monthly allowance unde? 
the head of professional fees. The case in Madras was not closed - 
aiid plaintiff was about to return to Madras for the further hearing. 
| The relation of pleader and client was only ter minated on the 21st 
of April 1889 by Exhibit D. 


. 

That plaintiff asked for a present in addition to the very 
liberal allowance which had been given to him is clear from hig 
own evidence. He says (at page 132 of the printed record) that 
he told Raja Rangayya Appa Row, defendant’s nephew, that.he 
expected a liberal present consistent with the dignity of the defend- 
ant and his position under.her, When he was asked by the Raja’s 
Javabnivis what present he expected he replied that he expected 
_ Rs. 10,030 more than what was usually given by the Zemindars ^ 
namely Rs. 1,116. 


_ The defendant did not accede to this preposterous demand, 
but on the 4th August 1888 she sent him a presont of Rs. 1,116 
. (Exhibit BJ. This he returned the same day (vide his letter 
Ex. XXVIII) with a very clear intimation that such a present 
was not worth hisgacceptance. He added that he was in cortés- 
pondence about the steamers to Madras and that he had no engage- 
ment which would prevent his going by the steamer of the 6th of 
August. He did not, hewever, depart; and on the 11th August 
(see Exhibit 2 Q) defendant sent him a present of Rupees 5,000, 
begging him.“ to start cheerfully this very night and to conduct 
affairs in the High Court through our Barristers so that it may be 
favourable to us.” Having received this “ encouragement,” as the 
plaintiff euphemistcally describes it he promptly started to Madras 
either that same night or the next morning. 


` Itis argued that this reprehensible conduct did not amount 
to coercion since plaintiff used no threats and did not himself see 
' ‘the lady who acted on the advice of her nephew. Jt may be that 
the defendant was aware that her case was not coming on immedi- 
ately.in the High Court and was also aware that most of Her i import- 
anb documents had been already filed. One’ of her pleaders in 
Madras, however, had telegraphed to plaintiff to leave by the 
steamer of the 6th August (vide Hx. XVIII). Defendant appears 
to be a ludy of eh education and to have managed the affairs 


= yy" 


à large estate for\ several years with considerable ability and 


bg 
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success, To plaintiff and to others as well she seems to have been 
very liberal. Her stake in the suit before the High Court was a 
very large one and she must naturally have been very anxious. It 
was impossible for her to feel sure when plaintiff would start if he 
were not satisfied with a present ‘and she was probably afraid of 
offending him. Though no threats were used and the plaintiffs 
conduct may not have amounted to legal coercion, we think that 
he made use of “undue influence” within the meaning of S. 16 of 
the Indian Contract Act, in that he made use of the fiduciary 
relation existing between himself and tbe defendant to obtain an 
advantage over her which but for such confidential relation he 
could-not have obtained. 


We do not think that the hope ofa present held out in Exhibit 
A is any justification for the plaintiff’s conduct. No sum is men- 
tioned im that document and the present, if given, was to be 
altogether outside the legal renumeration agreed on between the 
parties. It is reasonable to think that if defendant contemplated 
making any such present she looked forward to the time when the 
legal relation between herself and the plaintiff should have ceased 
and the plaintiff’s engagement with her be at an end. The words 


eo - £ 
used could hardly have reference to the uncertain success of an 
interim proceeding. 


It is contended by the learned Advocate-General that tho 
courts in India which are Courts of Equity and good conscience 
should apply the *equitable rule which Vice Chancellor Bacon in 
Morgan v. Minnett. (L. R., 6 Ch, D 638.) pronounced to be as 
plainly settled as any law existing, namely, that while the relation 
of solicitor and client subsists the solicitor cannot take a gift from 
his client. If that rule is held in England to be requisite for the 
safety of society, there would be reason for holding that the same 
necessity exists in a society like India where education is far less 
advanced and the safeguards far less abundant. In the case before 
us, however; it is not necessary to determine whether so strict a 
rule should be held applicable, We find that not only was the 
relation of pleader and client subsisting but the evidence of the 
plaintiff himself shows that the gift was asked for and was granted 
entirely under the pressure of the influence of that relationship, 


The only advice available to the lady was that of her own family 
a | / 


/ 


4 
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only, not independent professional assistance, Such being the case, 
we are constrained to hold that the gift was not voluntary and that 
defendant is entitled to set off the amount against the plaintifi’s 
claim upon her. | 


The result 15 that so far from any sum being due from defend- 
ant to plaintiff the contrary is the case. The plaintiff has to 
account to defendant for the Rs. 5,000 improperly obtained as a 
gift together With Rs. 1,214-5-5 found to be due on the account 


Exhibit M—total Rg. 6,214-5-5. From this sum has to be deducted’ 
Rs. 3,000 for irs month’s fees due to plaintif which leaves a` 


balance of Rs. 8,214-5-5 in favour of defendent. 


The decree of the lower court must be reversed and the plain- 
tiff’s suit dismissed with costs throughout and there will be a decree 
in favour of defendant for Rs. 3,214-5-5 with proportionate costs 
on this amount and further interest on the principal sum adjudged 
at 6 per cent per annum from the lst August 1891. Proportionato 
cost will be allowed on the appeal and the memorandum of 
objections. 


We think it right to express our dispproval of the conduct 
of the plaintiff as disclosed in this case. Not only has his cofduct 
in soliciting the gift been unworthy of his profession but he has 
imposed, upon this lady by charging against her sums altogether 
outside his agreement, while he himself has been paid a monthly 


allowance on a scale altogether beyond the value of the ser vices ` 


which it was in his power to render. 


r 


c 


Che Madras Law Journal Reports. 


IN THE HIGH COURT OF SUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker, è 


M. V. Venkatacharlu zi a. Appellant (Pl/ft.).* 
W.S. Venkataramanjulu Naidu and others. Respdts. (Defts. 1to8). 


Limitation—Acknowledgment—Instalment bond—Waiver of right to claim the 
entire sum on failure to pay instalment—Abstention from suit—Will—Extension of time. 


K executed a hypothecation-of his property to N on the 6th of June 1873. The 
principal of the bond was payable in 3 years after the date of the bond and the 
interest was payable by instalments of 6 months’ interval each. On failure to pay 
three consecutive instalments of the interest the whole of the principal and interest 
due under the bond became payable at once, No interest was ever paid; and bya 
will dated 29th April 1874 N extended the time of payment under the bond by 
7 years. N died in 1874 and his legal representatives sold their interest under the 
hy pothecation to the plaintiff in 1888. In 1887 K had executed a mortgage of the 
same roperties to the plaintiff. In that mortgage K had stated thus. “I have 
hypothecated to you as third mortgage my one-third share which was already hypothe- 
cated in 1873 to N for Rs. 4,000 as first mortgage and in 1883 to H as second mort- 
gage for Rs. 5,000,” In asuit upon the hypothecation of 1873 brought by the plaintiff 
as the assignee of the hypothecation to N, against the legal representatives of K. 


Held: that the bond became enforceable and limitation began to run from 
December 1874 when it was that the failure to pay three consecutive instalments of 
interest had becurred ; that mere abstention from suit on’ the part of N did not 
amount to a waiver of his right to claim the whole sum due under the bond on failure 
to pay the instalments, and that the promise to extend the time by 7 years contained 
in N’s will, was unenforceable being one made without consideration, and did not iri 
itself amount to a waiver; that the statement by K in the deed of 1887 amounted 
to a sufficient acknowledgment of the mortgage of 1873, but that as it was made 
after the period of limitation had expired, it was of no use whatever and that the 
plaintiff’s suit was barred. 


Appeal against the decree of the District Court of Chingleput 
in Original Suit No, 9 of 1691- 


W. 8. Krishnaswamy Naidu the predeagssor in title of the 
defendants had executed a.hypothecation of /the plaint properties 








* A. No. 43 of 1894, 7th March 1895, 


Venkata- 
charlu 
v. 
Venkatarame 
anjulu. 
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on the 6th June 1873 to one Narayanappa for Rs. 4,000. The 
principal of the bond was payable in 8 years and the interest due 
under it was payable by instalments of 6 months’ interval each. 
The bond contained an alternative provision which ran in the fol- 
lowing terms. “IfI should fam to pay the interest on this bond 
ai for 8 instalments and be in afrears of 18 months’ interest 
I shall then be liable to pay without objection immediately after or 
whenever it plgases you, the whole of the principal amount of the 
bond and the interest thereon without waiting for the limit of 
3 years mentioned above. No interest was ever paid under the 
bond and Narayanappa died in April 1874 leaving behind him a 
will appointing W. S, Krishnaswamt Naidu as his executor. The 
will contained the following provision. “I extend the time men- 
tioned in the bond executed to me by W. S. Krishnaswami Naidu 
for a period of 7 years further. He need not be called upon to pay 
it in the meantime.” | 


Subsequent to Narayanappa’s death, his legal representatives 
transterred their interest under the bond to the plaintiff in 1888. 
Previous to this transfer, W. S. Krishnaswamt Naidu had executed 
a mortgage of the same properties to the plaintiff in April 1887 
under a mortgage. bond which ran thus. “I have hypotheaated 
to you as third mortgage my one-third share which was already 
hypothecated in 1873 to Venkata Narayanappa for Rs. 4,000 as first 
mortgage and in 1885 to Hanumantha Row as second mortgage for 
Rs. 5000.” W.S. Krishnaswami Naidu died in October 1887 and . 
the plaintiff brought the present suit in 189f to enforce the 
hypothecation of 1873 against his legal representatives and relied . 
on the abovementioned statement of W.S. Krishnaswami Naidu in 
his mortgage bond of 1887 as saving his case from the bar of 
limitation. The District Judge of Chingleput before whom the 
suit was brought held that the statement in the deed of 1887 
did not amount to a sufficient acknowledgment so as to take the 
“ plaintiffs case out of the statute of limitations and dismissed the suit 
as barred. The plaintif then preferred an appeal to “the High , 
Court. 


V. Masilamani on for appellant. 
C. R. Pattabhirama Aiyar for respondents. 
The court delivered the following 
| 
|, 
\ 
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JUDGMENT :—It is first urged that the third mortgage (Ex 
H) contains a clear acknowledgment of liability under the first 
mortgage of 1873. The words in ,reference to the property are, 
“ I have hypothecated to you as third mortgage my one-third share 
which was already hypothecated in 1878 to R. Venkata Narasuppa 
garu for Rs. 4000 as first mortgage, and in 1885 to Hanumantha Rao 
garu as second mortgage for Rs. 5,000.” We think the fact that 
the mortgagor speaks of the document he is executing as a “third 
mortgage” is clear indication that the first and second mortgages 
exist, and that the words amount to an acknowledgment of liability 
under those mortgages. 


The next question is whether the acknowledgment in Ex. H 
on April 23rd 1887 was made before or after a suit upon the first 
mortgage would have been barred, for if the latter, the acknow- 
Jedgment will not save the limitation. Under the terms of Ex. A 
Krishnasami Naidu bound himself in case of failure to pay three 
consecutive instalments “to pay without objection either immedi- 
ately atter or whenever it pleases you, the whole of the principal 
amount of this bond and the interest due thereon, without waiting 
for the limit of three years mentioned above.” It is admitted that 
no instalments have ever been paid—the bond therefore became 
exigible on 6th December 1874, and the acknowledgment in Ex, H 
was not made in time. We do not think any demand was necessary 
to give a starting point for limitation. The words are “ whenever 


‘it pleases you” net “if so required” as in Hanmantram Sadhuram 
Pity v. Arthur Bowles I. L. R., 8 B 561. 


A gainst this it is urged that there has been a waiver of the 
condition. Itis settled law that mere abstinence from suit does 
not prove a waiver, Sethu v. Nayana I. L. R., 7 M, 577, 588, Nobodip 
Chunder Shaka v. Ram Krishna Roy Chowdhry I. L. R., 14, C, 397. 
Nor do we think that the will can be relied upon as evidence of 
waiver. A will being ex necessitate ret a revocable instrument, 

. the option‘is not exercised so as to determine the creditor’s locus 
penetentioe which is the true test. See the decision of Muthusami 
Aiyar J. & Best J. in Appeal 88 of 1891. And the provision in the 
will inserted at the request of the debtor is a bare promise 
without consideration and cannot form afresh contract. We must 
therefore hold that no waiver has been proved, 
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Though we ‘arrive at our conclusion on different gounds, 
we agree with the District Judge that the suit is barred ana 
dismiss the appeal with costs, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins Kt. Chief Justice and 
Mr. Justice Parker. 
Sree Balusu Ramalakshmamma Garu 
Bahadur, Proprietrix of the b Appellant (Plaintif’).* 
Kapileswarapuram Estate. 
v, 


The Collector of Godavari District on 
behalf of the Secretary of State ¢ Respondent (Defendant). 


for India in Council. 


Lanka—Alluvium—Accretion by slow progress—Ownersbip—Rivers not tidal and 


Ramalaksh- navigable. 


mamma 
Where in a non-tidal river new land is formed of alluvial deposit by gradual, slow 


o, 
ka and imperceptible process, the accretion belongs to the owner of the adjacent land 
in the same manner as alluvium caused by the action of the sea, or by the ebb and 


flow of water in tidal rivers. 

Quere:—Whether the rulo ‘fe common law of England by which the sub-soil in 
non: tidal rivers belongs to the owners of the adjacent banks is to be held applibable 
to India, seeing that the common law rule is based vpon the well-known fact that‘ 
most of the rivers in England are not navigable above tide water, except for small 
craft, while in India there are rivers whose navigability does not depend upon the 
ebb and flow of tidal water. 

Appeal against the decree of the iskat Court of Godavari 


in Original Suit No, 8 of 1889. 


= The suit was brought by the plaintiff for the recovery of a 
lanka which had grown in the bed of the Godavari. The plaintiffs- 
case was that the land on both banks of the river along the length 
of the.new lanka belonged to her estate of Kapileswarapuram and 
that as riparian proprietor she was entitled to the whole formation. 
which fell entirely within the limits of her estate. - The defences 
raised were (i) that at the place where the lanka was formed, the . 
Godavari was a tidal navigable river and any formation in it must 
therefore belong to the crown and (2) that the lanka having grown 
as an accretion.: to the defendant’s Tatapudi lanka belonged to 
the defendant. The issues were (1) whether the land was within 


o 





#A 65 of 1892: 17th September 1895, 
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the boundaries of the Kapileswarapuram village (2) whether by 
reason of its falling within such boundaries it belonged to the 
plaintif (3) whether the plaint land was the property of the plain- 
tiff by right of accretion to the plaintiff’s Kedar lanka Gedda. (4) 
Whether the plaint land was the’ property of the defendant by 
- right of accretion to the Tatapudi lanka and (5) whether it was the 
property of the defendant as a formation in the bed of a tidal 
navigable river. Issues 1,4 and 5 were found in #he affirmative 
and issues 2 and 3 in the negative and the snit was in consequence 
dismissed by the District Judge. On appeal the High Court called 
upon the District Judge to have observations taken by an expert 
as to whether the river was tidal at the disputed point and to sub- 
mit the evidence with his report. The District Judge reported 
that the river was not a tidal navigable river at the spot in ques- 
tion. The appeal then came on for hearing. 

V. Bhashyam Aryangar (with him P. S. Sivaswamy Aiyar), for 
the appellant. 

The river having been found to be not tidal and navigable, 
the rule, that formations in the beds of tidal navigable rivers 
belongs to the crown does not apply.. The riparian proprietors 
are qntitled to the bed of the river and the plaintiff being 
entitled to the land on both banks of the river is entitled to the 
whole bed and therefore to the new formation init. See Subbaya 
v. Yarlagaddu Ankinudwu I. M. H., C. R. 255. Coulson and Forbes on 
Waters p. 92. The English Law has been declared applicable to 
India. Secretary of State for India v. Kadiri Kutti I. L. R., 18 M, 
369, 875. The doctrine of alluvion has no application to the case 
of non-tidal and non-navigable rivers. It applies only to cases in 
which the ownership of the bed is vested in a different person from 
the owner of the land on the adjoining banks, as in the case of a 
tidal river. Where the bed belongs to the riparian proprietor, he 
ig entitled to any land that forms on the bed, because he is the 
owner of the bed on which it has grown. If the doctrine of accre- 
tion is to bê applied, it is the doctrine of vertical accretion laid 
down by the Privy Council in Lopez v. Muddun Mohan Thakoor 
18 M. I. A. The fact that a portion of the defendant’s Tatapudi 
lanka juts into the plaintiff's portion of the bed is no reason for 
giving them the new lanka. Plaintiffs right to this was allowed to 
be barred by limitation. But the fact that plaintiff gave them 
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something will not entitle them to ask for more. Whether a person 
acquires title to the land by limitation or grant, his title must be 
strictly confined to the portion, originally so acquired and cannot 
affect the rights of the owner of the bed to all formations on the 
bed and cannot be used to introduce the principle of accretion to 
a case in which it has no application. 


The Government Pleader (E. B. Powell) for the respondent. 
The English Law ought not to be applied to India. The doctrine 
of alluvion should be applied and the plaint land being an accre- 
tion to the defendant’s lanka belongs to the Government. 


The Court delivered the following 


JUDGMENT :—We are satisfied upon the evidence adduced 
that at the lanka in dispute the river Godavari is nota tidal and 
navigable river. It may in a sense be navigable, but the observa- 
tions taken clearly show that it is not-tidal. The evidence shows 
that atthe point in question there is no ebb and flow of the tide 
and no current up-stream at any hour. All that occurs is that, 
in consequence of the influx of the tide lower down the river, the 
flow of water down-stream is held back for a time and thus rises 
between its banks, though it continues to flow down. , This ig’pre- 
cisely what might be expected supposing that the influx of the tide 
exercised any appreciable effect at all. It is‘shown that the place 
is about thirty miles from the sea and that the fall is about one foot 
per mile; The rise of the tide at Coconada, whigh is the standard 
post is only 83.feet ordinary tide and 5 feet at springs, so that it 
would appear almost impossible the tidal wave should reach a spot 


thirty milesinland. We therefore accept the finding of the pr esent © 


District J udge that the river is nota tidal and navigable river at 
the point in dispute, 


It remains to consider whether the findings of the late District 
Judge upon issues 1 to 4 can be supported. It is not denied that 
topographically the suit lanka falls within the limits of thé plaintiff’s 
village of Kapileswarapuram, if imaginary lines be drawn across the 
river. The late Judge, however, considered that fact immaterial, 
since he found that defendant’s Tatapudi lanka was itself without 
those imaginary lines, and that the suit lanka was an accretion to 
the Tatapudi lanka, He held that under these circpmstances the 
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real point to be considered was what was the true nucleus of the 
accretion, Finding that the Tatapudi lanka was that nucleus, he 
decreed in favour of Government. | 


The whole case for the plaintiff rests upon the presumption of 
English law that the proprietor of each bank of a stream is con- 
sidered prima facie as the proprietor also of half the land covered 
by the stream usque ad medium filum aguce, unless the stream be 
tidal and navigable. In the present case the plaintiff contends 
that he is the proprietor of both banks and therefore entitled to 
the whole river-bed which at the spot in question is about four 
miles across. Itis urged that this isa natural presumption not 
peculiar to England and that there is no reason why the presump- 
tion should not obtain in India. No doubt in England all rivers 
and streams above the flux and reflux of the tide are regarded 
prima facie as private rivers though subject to public rights of 
navigation. But the distinction of the English Common Law 
between rivers “boatable” and rivers “navigable” has not been 
universally recognised in all countries. We find the Courts of some 
of the States of America have adjudged that this Common Law 
distinction does not apply to their large fresh water rivers‘which 
are cépable of being used as public highways far above where they 
are affected by tidal influence. In the States of New York, Mas- 
sachusetts, New Hampshire and others the Common Law distinc- 
tion is recognised ; but in Pennsylvania, South Carolina, Tennesee 
and Alabama itis not. (See Angell on Water Courses Chap. XII 
pp. 546 to 550). The Supreme Court of Tennesse observed ;— 


“There are many rules of action recognised in England as 
suitable which it would be folly in the extreme in countries differ- 
ently located to recognise as law and in our opinion this distinction 
between rivers “ navigable” and “ not navigable” causing it to 
depend upon the ebbing and flowing of the tide is one of them. 
The insular position of Great Britain, the short courses of her 
rivers and the well-known fact that there are none of them navig- 
able above tide water, but for very small craft, well warrants the 
distinction there drawn by the Common Law. But very different 
is the situation of the Continental powers of Hurope in this parti- 
cular. Their streams are “many of them large and long and navi- 
gable to a great extent above tide- water and accordingly we find 
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that the Civil Law which'regulates and governs these countries 
has adopted a very different rule.” - 


Similarly it might be argutd that rivers of the type of the 
Godavari and the Kistna do not*exist in England. In character 
they are great sources of irrigation almost more than public high- 
ways, and over the great beds of irrigation streams in India the 
ruling power has always exercised a large control. It is no doubt 
recorded in the Godavari District Manual in the general description 
of the District Chap? I. p. 5 that the constant changes in the river 
have been a fruitful source of litigation between the riparian pro- 


prietors, but we are not referred to any case in which as between 


the State on the one hand and the private proprietors on the other, 
the question of the ownership of the bed of the stream has ever 
been judically decided. We can only say that in our opinion great 
caution should be exercised in applying maxims and presumptions 
of English Law to a country in many respects so dissimilar, 


Happily, however, we are not called upon the meagre evidence 
which has been adduced in the present case—to determine a ques- 
tion of such great and general importance. Even if the English pre- 
sumption of law about river beds were to obtain in India, it Would 
be a presumption only, and like other presumptions rebuttable, 
(See Coulson and Forbes on Water Courses p. 94.) It also appears 
from the authorities that the soil of land covered with water may 
with the water and the right of fishing therein, be especially con- 
veyed and appropriated to a third person whether he has land or 
not on the borders thereof or adjacent thereto. Mgrshall v. 
Inneswater, 3. Best & Smith 732. Bristowe v. Cormission 3. App. 
cases 668.) | | 


In the present case the existence of a lanka belonging to 
Government in mid-stream would be sufficient to rebut the pre- 
sumption. The origin of the Government title to that Tatapudi 
lanka does not appear to be material. It exists, and the suit lanka 
is an accretion to that Tatapudi lanka and it is not a sudden 
vertical accretion in the bed of the river. The well established rule 
is that where the acquisition of land is by gradual, slow, and imper- 
ceptible process, the accretion by alluvion belongs to the owner of 
the adjacent land. We see no reason why this rule should.be held 
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to apply only to alluvion caused by the action of the sea or by the 
ebb and flow of water in tidal rivers. The gradual and impercep- 
tible character of the accretion is the reason and foundation for 
the rule (Blackstone, Book II 262); and if the accretion had been 
a gradual one to the bank on eithér side, no one would doubt that 
it belonged to the riparian proprietor to whose land it was annexed. 

We are of opinion, therefore, that the principle on which the late 
District Judge (Mr, Ross) decided the case was corgect, and that 


the suit lanka is the property of Government, 
The appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir. Arthur J. H. Collins Kt. Chief Justice and 
Mr. Justice Parker. 


In re Tirunarasimha Chariar `... ... Petitioner.* . 
Sections 4, 144, 435, 476, Criminal Procedure Code—Urgent orders under 5. 144— Jn ye Tirunge 
Powers of revision by the High Court—Judicial proceeding. Acar 
ariar, 


Urgent orders pasted by a magistrate under S, l4t of the Criminal Proce- 
dure Gode are not revisable by the High Court under S. 485 of the code. 


A magistrate making an enquiry kefora issue of an order under Section 144 of 
the Criminal Procedure Code, is acting in a stage of a judicial proceeding, and has 
therefore jurisdiction to take action under S. 476, if he is of opinion that false 
evidencs bas been given before him. 


Petition, under S. 485 and 489 of the Criminal Procedure 
Code, praying the High Court to revise the Proceedings of 
the Taluk Magistrate of Madurantakam dated 15th May 1896 


sanctioning the prosecution of the Petitioner for offences under 
Ss. 181, & 193 I. P. C. 


H. G. Wedderburn for Petitioner. 

The Public Prosecutor (2. B. Powell) for the Crown. 

The facts and arguments sufficiently appear from the judgment. 
The Court made the following 


Order :—On the 27th April 1895 an order was issued by the 
Taluk Magistrate of Madurantakam under S. 144 ofthe Criminal 
Procedure Code forbidding the erection of a stonecut Vadagalai 
sg AA AA gamana aaa aa aaa, 


#Cr. R. 0. 321 of 1895. i 11 October 1895, 
2 


r 
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namam over the entrance of an Odayavar shrine in a certain temple 
on the ground that such erection would lead to a riot. The 
Magistrate took proceedings in the first place on the report of the 
Village Munsif,—which was followed by a Police report and a 
petition from various persons. Before passing the order he took 
depositions from the Dharmakartha ¢lirunarasimha chariar) and 
several others. 


There is no question as to the jurisdiction of the Magistrate to 
pass the order and under 8. 435 of the Criminal Procedure Code his 
proceedings are not Subject to revision by the High Court. But after 
the issue of the order viz on May 15th 1895, the Magistrate under 
S. 476 Criminal Procedure Code directed the prosecution of the 
trustee Tirunarasimha Chariar for giving false evidence (Ss. 181 and 
193 I. P. C.,)—-the alleged false evidence being that the trustee had 
sworn the namam was an old one, whereas in truth it was an entirely 
new one. The District Magistrate refused to interfere with this 
order, and the first question is whether the evidence was taken by: 
the Taluk Magistrate “in the course of a Judicial Proceeding” as, 
if not, the Magistrate had no jurisdiction to act under S. 467 
Criminal Procedure Code. 

Under the old Procedure Code X of 1872, similar orders for 
the prevention of local nuisances were expressly declared to be not 
Judicial proceedings, (Ss.518, 520) and were therefore not revis- 
able under S. 297. See £. V, Ramanuja Jeeyarswami v. V. Ramae 
nuja Jeeyar I. L. R. 3 M. 354. B. 144 of the present Code corres- 
ponds to S. 518 Act X of 1872 and though S. 520 was not re-enacted 
as separate section in the corresponding chapter, its purport is 
repeated in the 3rd Clause of S. 435 of the present code. Pn making 
this provision, the legislature had no doubt in view the fact that 
there might be emergencies in which it was essential for the 
prompt preservation of the public peace to debar the interference 
of the High Court ;—but orders passed under S. 144 have only 
a temporary duration. 

The difficulty arises from the variation in ee between 
S. 297 of the old Code and 8. 435 of the present Code. Under the 
old Code, powers of revision were granted to the High Court in 
Judicial proceedings only, and the enacting of S. 520 would seem 
to imply that but for that section orders under ~. 518 would be 
Judicial proceedings.” 5. 485 of the present code enables the 
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High Court to call for the record of “ any proceedings before any 
inferior Criminal Court,” and therefore orders under S. 144 would 
certainly be subject to revision, were it not for the proviso in the 
third Clause of the Section, , 

Under 8.4 of the present Wode “ Judicial proceeding” is 
defined to be “any proceeding in the course of which evidence 
is or may be legally taken.” It seems to us impossible to deny 
that a Magistrate acting under S. 144 may legallydake evidence 
before issuing an order. He may, it is true, act on information 
received or on his own knowledge, without faking evidence, but 
the proviso in the 2rd Clause which in certain cases authorizes 
the Magistrate to pass an order evparte seems to contemplate that 
ordinarily an order under the section’ should not be made without 
an opportunity being afforded to the person against whom it is 
proposed to make it to show cause why it should not be passed, 

“(See In re Harimohun Malo 1 B. L. R. App- Cr. 20; Queen v, Ram 
Ohundra Mookerjee 5 B. L. R, 131). This necessarily implies the 
power to take evidence before coming to a decision, though a 
Magistrate is empowered to act upon what is not legal evidence 
in cases of special urgency. | 

From this it would appear that both under the old and under 
- the present code these urgent orders were regardedas in their nature 
“ Judicial proceedings,’’—the only difference being that whereas 
under the old code S. 520 somewhat inaccurately declared them 
to be not Judicial proceedings for the purpose of ousting the High 
Court’s powers of revision, under S. 297, the present code equally 
bars the High Court’s jurisdiction without making an illogical 
declaration. 

For these reasons we come to the conclusion that a Magistrate 
making an enquiry before issue of an order under S. 144 is acting 
in a stage of a Judicial proceeding and has therefore jurisdiction 
to take action under S. 476, if heis if opinion that false evidence 
has been given before him. 

We are not prepared to hold that the Taluk Magistrate was 
“bound to make any further preliminary enquiry, and as he had 
jurisdiction, we cannot set aside his complaint, nor will we now 
express any opinion as to the defence that may be raised at the 
trial... 

This petition is dismissed. 


D. Seshagiri 
Aiyar 


v. 
Marakathama 
mal. ' 
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.IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard. ; 
Dikshathar Seshagiri Iyer ee ... Petitioner.* 
mi 


Marakathammal ses bike ie Respondent. 


Civil Procedure Code S. 332—Claim by person dispossessed—Claim allowed—Costs 
—Suit to set aside ca der—Execution for costs of order. 


Where a claim by a person dispossessed by a decree,holder in execution of his 
decree is allowed with costs and the decree-holder subsequently. files a suit to sob 
aside the summary order and obtains a decree declaring that order to be inoperative, | 
the claimant, cannot take out execution for costs granted by thé order, even though 
the subsequent decree might not have spectfically referred to such costs. 


Petition, under 8. 622 of the Civil Procedure Code, praying. 
the High Court to.revise the order of the District Court of Salem 
dated 19th July 1894 in ©. M. P. No. 144 of 1894, (E. P: No. ae of 
1893 and, Original Suit No. 19 of: 1886), 


In execution of a decree obtained by the petitioner, the coun- 
ter-petitioner was dispossessed and preferred a claim under S. 332 
of the Civil Procedure Code which was‘allowed with costs. The 
petitioner then instituted a suit to set aside the order and obtagned 
a decree which declared the petitioner’s right to the property and 
also declared that the order on, the claim was of no effect. The 
counter-petitioner then executed’ tho order iu her favour for costs 
passed on her claim and the petitioner objected to the attachment 
on the ground that order had become inoperative. The District 
Judge of Salem held: that restoration of the costs allowed by the 
order not having been specifically asked for or allowed in the sub- 
sequent suit, the attachment must stand. : The petitioner then 
preferred this civil revision petition to the High Conrt. 


P. S. Sivaswamy, Acyar for petitioner. 
T. A. Narasimhacharvar for counter-petitioner. 


The court delivered the following 


J UDGMEN T :—I am unable to agree with the Distr ict Judge- 
and think that. he was bound: to, pass an order in accordance with 
the prayer of the petition. The judge refused to do so on the. 


#0, R. P. No. 177 of 1895, ' 26th September 1895, 


- 
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supposition.that the decision in Raghunath Das v. Badri Prasad, 
I. L. R., 6 A, 21 was in point. The facts of that case were, how- 
ever, different. Here, as soon as the decree of the 21st December 
1891 was passed, the order ceased to have any effect and the decree 
was substituted for it. The decyee expressly declares that the 
order shall have no effect ¢nd that declaration must include the 
matter of costs as well as any other part of the order. This being 
so, there was no foundation for the application subsequently made 
in respect of the costs given by the order. 


There must be an order in the terms of the prayer of the 
Petition 144 of 1894 and the respondent must pay the costs in 
this and in the District court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shepherd and Mr. Justice Best. . 


Seeni Chettiar ane ai Appellant (1st Defendant).* 
© W 


; ‘Respondents (Plaintif and 2nd 
hers $ OSP 
Santhanathan’ Chettiar & othe and 3rd Defendants). 
: Seeni Chettiar 
Registration Act (III of 1877) s. 17, Cl (b) and (c),—Right to cut timber fora num- Ve 
ber of years—Immoveable property—Document inadmissible to affect immoveable pro- Santhanathan 


ae Chettiar. 
perty for want of registration admissible for other purposes. ttia 


The defendant had purchased, from the plaintiff, the right to cut trees, grass 
&c., in:the bed of a fank, under an unregistered document called “yadast”, the 
operative portion of which ran'in the following terms. “ As I have settled a value of 
Rs. 3,400 forthe said two shares from the interior of the tank, so that you may cut 
and enjoy the trees, &c., and the grass, reeds, gum, karuvela nut, &., from this day 
till the close of fasli 1304, and executed a yadast to you on receipt of a note from you 
promising payment within 8 period of six months, you will enjoy in the eaid tank, 
as mentioned above. Should there be any trees or other materials whatever in the 
said tank on the 1st day of fasli 1305, you shall not interfere with it.’ In a suit by 
the plaintiff for a declaration of his right to the trees standing in the bed of the 
tank, and for an injunction orestraining the defendants from felling the same, the 
defendants resisted the plaintiff’s claim by. putting forward their rights under the 
yadast. 


Held, that the yadast created a right in immoveable property of the value of 
more than Rs. 100 and for a-period of:4 years and ahalf, and as such, was compul- 
gorily registrable under S. I7-of the Registration Act, 


#.5, A, No. 319 of 1894. 17th July 1895; 
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Held further by Shephard J, that the plaintiff's suit should be decreed as the 
yadast was inadmissible in evidence under Ñ. 17 of the Registration Act and the 
defendant had no manner of right whatever apart from that document. 


By Best J (dissentiente), that-the plaintifs suit should be dismissed as the yadast 
was admissible in evidence for the purpoge of the plaintiff’s suit which was not one 
in which any immoveable property was sought to be affected, but only a decla- 
ration of the plaintiff’s right to certain standing trees and an injunction restraining 
the defendant from cutting them, were sought for. 


Second Appeal against the Decree of the District Court of 
Tinnevelly in Appeal Suit No. 214 of 1893, presented against 
the decree of the Court’ of the Subordinate Judge of Tinnevelly in 
Original Suit No. 12 of 1892. 


The plaintiff Santhanathan Chettiar sued the 1st defendant 
Seent Chettiar, in the Court of-the Subordinate Judge at Tinne- 
velly, for a declaration of his (plaintiff’s) right to certain standing 
trees, being 6000 in number, and for an injunction restraining 
the Ist defendant from felling the same. The suit was instituted 
on the 13th of March 1892. The plaintiff stated that he and the 
second defendant were joint lessees of a certain share: in the 
village of Pattambudur and in the trees standing in the tank 
of that village, that in October 1890 the 2nd defendant trans- 
ferred to him for value his half-share in 3,500 trees in the tank 
which were then standing timber and fit for cutting, and that 
having thus acquired the right to cut all the standing timber 
then existing, he transferred the said right to he 1st defendant 
orally in January 1891 for Rs. 8,400. The consideration was 
received by him partly (Rs. 200) in cash and partly “by a pro- 
note for Rs. 8,200. The plaintiff said that as arranged between 
him and the lst defendant, the latter had cut all the trees con- 
veyed to him, within the month of June 1891; but he com- 
plained that the Ist defendant continued to cut more trees from 
the tank upon a false allegation that he had a right to cut standing 
timber till the expiration of the plaintiff’s lease of the village. 
He sued therefore for a declaration of his right to the trees and ° 
for an injunction. The defendant contended that he was in 
possession of tho trees and had been enjoying it all along and 
that a suit fora mere declaration without a prayer for possession 
was unsustainable. He further contended that the plaintiff had 
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purchased from the 2nd defendant his moiety in all the trees and 
in the gum, nuts, &., growing in the tank-béd from the Ist 
January 1891 and sold the entire right therein to him (ist defend- 
ant) till the expiration of the plafntiff’s lease on the 80th of June 
1898. He produced and putin evedence an unregistered document 
which was in the following terms. 


Yadast.—In respect of the transaction of business heretofore 
taken on contract from Madura Pattamars in Fasli 1294 by me and 
A. N. Meenakshisundram Chettiar Avergal, Ishave paid, on 16th 
December 1890 in current Fasli 1300 value for the said Meena- 
kshisundram Chettiar’s half share, excluding my share, in the 
Karuvela, Velvala Margosa and Manjanatti trees &c., in Pattam- 
budur tank to the north of the said village and in the gum (resin) 
Karuvelam nuts, grass, Korai &c., standing thereon, and been 
enjoying the same till this day. As I have settled a value of 
Rs. 3,400 for the said two shares together withthe tank and bed of 
the (said tank) so that you may cut and enjoy the trees &c., and 
the grass, Korai, gum, Karuvela nut, &c. from this day till the 
close of .Fasli 1804 and executed a yadast to you on receipt of a 
note from you promising payment within a period of six months, 
you Will enjoy in the said tank, as mentioned above. Should there 
be any trees or other materials whatever in the said tank on 1st day 
of Fasli 1305, the above said person shall not interfere with it. 


The Subordinate Judge decreed the plaintiff’s suit and on 
appeal the District Judge confirmed the same. The District Judge 
held that the Ist defendant’s case was on the whole true, but, that 
as the yadast under which the 1st defendant claimed created a right 
in immoveable property and was compulsorily registrable, was 
inadmissible in evidence being unregistered. On the question of 
possession he held that the plaintiff was in possession of the tank- 
bed and that the lst defendant had been cutting the trees and 
enjoying the produce up to date of suit. The 1st defendant then 

„preferred 4 Second Appeal to the High Court. 


_ C. Ramachandra Rao Saheb for the appellant. 


The plaintiff came into Court with a false case and that being 
found to be so, the Courts ought not to grant the equitable reliefs 
asked for, l 
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The yadast does not create any right in immoveable property. 
The evidence in the'case, as stated by the Sub-Judge, clearly shows 
that the trees ought not to be cut until they become timber ; so the 
yadast creates a right to cut WI standing timber existing at its 
date, and a right to go on doing so whenever the trees growing 
there become standing timber and this was to continue for five 
years. .The defendant had no right to cut any tree until it became 
standing timber. Thus viewed, the document only creates a right 
in moveable property and so does not require registration. 

è 


Even supposing that standing timber of future years is im- 
moveable property, the yadast does not require registration ; there 
could be no present sale of immoveable property to come into 
existence in future. Any document purporting to sell such future 
property can only be construed as a contract to sell such pro- 
perty when it comes into existence. 

If the court should come to the conclusion that all the trees 
&c., in the tank-bed, whether standing timber or not, were intend- 
ed to be conveyed togthe Ist defendant under the yadast, then, I 
submit that as they were sold for the purpose of being cut and 
taken away, the parties contemplated the interest in the trees to 
pass only aftér the conversion of the immoveable into a movable. 
There is nothing to show that the parties intended that for the 
purpose of enjoying the rights under the yadast the quality of 
Immoveability in the trees should continue for the whole term. 
This is the only rational test that can be applied to the case to 
find the character of the property conveyed. ( Vide—remarks of 
Holloway J in Sukry Kurdeppa v. Goondakull Najireddg 6 M., H. 
C. R. 73). The five years given in the yadast will be just enough 
time to cut and take all the trees in the tank; for its bed is full of 
water for a great part of the year Wai it impossible to cut 
and remove trees from it. 


There is no finding by.the lower appellate court on the ques- 
tion of possession of the trees. But it finds that the Ist , defendant 
has been enjoying the trees up to date of suit. In the case of 
trees, enjoyment is the only test of possession. If so the plantiff’s 
suit ought to be dismissed for want of a prayer for possession. 


If the court finds that the right to cut trees for a term of 
9 years is immoveable property and that the yadast being unregis- 
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tered cannot convey such a right, then it is submitted, that the 
contract to convey such a right is a contract specifically enforce- 
able and that in the present case the specific performance of the 
contract isnot barred. Under such circumstances the plaintifi’s 


suit ought not to be decreed. P 


It has been found by the lower courts that the full considera- 
tion has been received by the plaintiff. It would highly inequit- 
able to grant the equitable reliefs, declaration and ifjunction, to 4 


person in the position of the plaintif. : 


V. Bhashyam Atyangar and C. R. Thiruvenkada Chariar for 
the lst respondent. 


V. Krishnaswamy Atyar for the 3rd respondent. 
The court delivered the following 


JUDGMENTS :—Shephard J. :—The first question is whether 
the Yadast tendered in evidence by the defendant is a leasa and, 
as such, requires registration. The interest acquired by the defend- 
ant under the instrument consisted in the right to enjoy the produce 
of all the trees in the tank-bed as also the grass anō the reeds and 
fursher to cut and remove the trees for a period éxceeding four 
years.. It was not merely the trees and grass then growing and 
ready to be cut that the defendant was to acquire. He was further 
to be at liberty to take all the trees which might grow on the 
ground within the period named. ‘The intention was, in my opinion, 
to create an interest in immoveable property, and certainly it was 
intended that the defendant should have exclusive enjoyment of 
the produte named in the yadast. 


There was, therefore, a lease of immoveabie property and not 
a mere license, (See Sukry Kurdeppa v. Goondakull Nagireddi, 
6 M. H.C. R. 71), and as the enjoyment was given for a term 
exceeding one year, registration of the yadast was compulsory, 
Failing the evidence which the instrumet would afford, the defond- 
ant’s claim to continue cutting the trees cannot be substantiated. 
The question however, remains whether the plaintiff is entitled to 
relief by way of injunction, 


The judgments of the courts below, while discussing at length 
the question of law, do not state the facts with sufficient fulness 


3 
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and adequacy. It appears, however, to be found that the plaintiff 
received from the defendant Rs. 200 in cash and Rs. 3,200 in the 
shape of a promissory note and that this payment was made in 
consideration of the plaintiff all6wing the defendant to cut the trees 
aud take the other produce for a period of years. It also appears 
to be found that the defendant was not, at the time of the sult, in 
actual possession of the ground. The’ District judge finds against 
the plaintiff on his contention thata particular number cf trees 
only were sold to the defendant. He also appears to think that all 
the timber and grass standing at the date of the yadast had been 
removed. It is not stated explicitly ; but I think it may be inferred, 
that the note for Rupees 3,200 which was produced by the plaintiff 
` has never been liquidated by the defendant. Under these circum- 
stances, the question which I suggested at the hearing does not 
arise, | mean, the question whether the court should assist by an 
injunction a plaintiff who, while he has himself received the great- 
er part of the agreed consideration, is endeavouring to prevent the 
defendant from enjoying that for which he has paid. Seeing that 
the defendant has actually paid only Rupees 200 and must have 
had in the shape of timber and other things a sufficient quid pro quo, 
I do not think he has any cause to complain of the injunction. I 
would dismiss the appeal with costs. ° 


Best J:~-The yadast on which appellant relies is no doubt an 
instrument creating an interest in immoveable property for a per iod 
of 44 years extending from its date (1st January 1891) to the close 
of Fasli 1304 (30th June 1895). It is not merely a license to cut 
troes and grass in existence on the tank-bed at its date, hut “to cut 
and enjoy the trees dc. and the grass, Korai, gum, nut$ &c. from 
this day till the close of Fasli 1304.” It is, therefore, a document 
_ that should have been registered and in default of registration is 
inadmissible as evidence of any transaction affecting immoveable 
property. Consequently it would be of no avail to defendant if 
produced by him in support of a suit for possession of the tank— 
or for enforcement of his right to take grass, nuts, &c.,e (Cf Sukry 
Kurdeppa v. Goondakull Nagireddi 6. M. H. O. R. 71.) Nor would” 
it be admissible as evidence to resist a claim by the plaintiff for 
possession of the tank. The present suit, however, is not for 
possession of the tank, but only for a declaration of plaintiff’s right 
40 certain standing trees and for an injunction restraining defendant 


iY 
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from felling the same. An unregistered document inadmissible as 
evidence affecting immoveable property is none the less admissible 
when the question relates only to moveables. (Cf. Thandavan 
v. Valliamma I. L. R. 15 M. 886) Standing timber is moveable 


`. property according to the definitioy given in S. 3 of the Registration 


Act itself. Consequently, the non-registration of the document in 
question 1s no bar to its admissibility for the purposes of this suit. 
The genuineness of the yadast is found as a fact and the payment 
by defendant of Rupees 3,400 as consideration is not denied. 


The District Judge .would no doubt have dismissed the 
plaintiff’s suit, had it not been for his finding that the unregistered 
yadast could uot be considered. 


As in my opinion, the yadast is admissible as evidence for the 
purposes of this suit, in which no immoveable property is sought 
to be affected, I would allow this appeal, and setting aside the 
decrees of the Courts below, dismiss the plaintiff’s suit and direct 
him to pay Ist defendant’s costs throughout. ; 


In conseguence of the difference of opinion between their 
Lordships, the following order was made by Mr. Justice Best under 
S. 575 of the Civil Procedure Code. 


Order.— Under 8.575 of the Code of Civil Procedure Mr, Justice 
Shephard’s judgment prevails and the appeal is dismissed. 


The Madras Law Journal ‘Reports. 


IN THE PRIVY COUNCIL.* 


(On appeal from the High Court of Judicature at Fort 
i William in Bengal.) 
. Present :—Lord Watson, Lord Morris and Sir Richard Couch. 
Kishori Mohun Roy and another... ks ... Appellants. 


V8. i 
Gunga Babu Debi and another ... ua ... Respondents. 

' Bengal Regulation XVII of 1806, S. 8.—“ Stipulated period —Suit to redeem—Proceed- Kishori Mohun 
ings under the Regulation not conforming to its provimons, ineffectual—-Proceeding oe 
under the Regulation ministerial. Ganga Babu 

Debi. 


The period prescribed in S. 8 of Bengal Regulation XVII of 1806 as the stipulated 
period must be ascertained by referring to the date fixed in the proviso for redemp- | 
tion, as the date at which the mortgagor may redeem the subject of the security, by 
repaying the capital of the loan. The period so ascertained will not be altered or 
affected by any stipulation which, for other purposes, accelerates the time at which 
the prwicipal is to become due, and makes no provision for the mortgagor making 
payment in order to avoid forfeiture. 


The leading respondent Gunga Babu (plaintiff in the first court) mortgaged th A 
plaint properties to the first appellant in the year 1862 for Rs. 25,000 by a deed of 
mortgage by conditional sale, and at the same time executed a warrant of attorney 
to enter up judgment i in ejectment on thi. mortgage. Under the bond, interest was 
payable half-yearly at the rate of 12 p. c. per annum and the principal was repayable 
in 1865, whemthe mortgagee was to execute a reconveyance of the properties to the 
plaintiff. It was further covenanted that if there be default in the payment of 
termly interest “the whole of the principal monies and interests hereby secured 
shall immediately become due and payable” and in that event the mortgagee was 
entitled to enter into possession and sell the properties, accounting to the mortgagor 
for any surplus remaining after the satisfaction of the debt and other lawfal claims, 
Default was made in the payment of interest in 1863, when the mortgagee sued in 
ejectment and entered into possession in February 1864. From that time he con- 

‘tinued to be in possession and no interest wis paid. In April 1864 he took proceed- 

*ings under §.8 of Regulation XVII of 1806 and notice was issued under the section 
to the mortgagor who objected to the proceedings on the ground that, they were 
premature, and as he did not deposit the money within the period of one year allowed 
by the Regulation, the case was struck off the list of pending causes in May 1863. 
The plaintiff sned to redeem the properties in 1888. 


EE ES a r GNIS ge amma ngaa ya. 


* 27th July 1895 
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Held: (affirming the decision of the High Court) that the function which was 
committed tothe Zilla or City Judge under S. 8 of Regulation XVIL of 1806 was 
purely ministerial, and that if the proneedings had by the defendant under that 
section, been after the stipulated peri8d, the plaintiff's right to redeem would have 
been barred ; but that, as they were had in 1864 a year previous to 1865 when the 
properties were to be redeemed and up #0 which the stipulated period nen they 
were ineffectual and did not affect the plaintiff's right to redeem. 


Srimati Sarastbala Devi v. Nand Lal Sen 5 B L. R. 389 and Wooma Oharn Chowa 
dhry v. Beharee Lal Mookerjee 21 W. R. 274 followed. 
The following judgement was delivered by 


Lord Watsont—This suit was brought in May 1888, before 
the First Subordinate Judge of the 24 Pergunnahs by the leading 
Respondent, Gunga Babu Debi, hereinafter referred to as “the 
Respondent,” for redemption of immoveable estate which she mort- 
gaged with the consent of her husband, in the year 1862, to Kishori 
Mohun Roy, who is an Appellant, along with other members of the 
joint family to which he belongs. The main question raised by the 
Appeal is, whether the equity of redemption has been extinguished 
by certain proceedings in the year 1864, at the instance of the 
mortgagee; bearing to be in pursuance of the provisions of section 8 
of the Bengal Regulation No. XVII of 1896. The Subordinate 
Judge held that these proceedings were notin conformity wigh the 


terms of the Regulation, and were therefore ineffectual; and on 
appeal to the High Court the decision was affirmed by O’Kinealy 
and Ameer Ali, J.J. 


About the year 1844, the Respondent obtained from the Board 
of Revenue a Government grant of 18,600 bighas of waste land in 
the Sunderbuns upon an improving lease. It was madea condition 
of the grant that one-eighth of the land should be cleared and made 
fit for cultivation at the end of five years. one-fourth at the end of 
ten, one-half at the end of twenty, and three-quarters at the end of 
thirty years, each of these periods being reckoned from the first day 
of May 1844. Qn the failure of any one of these conditions, the 
whole interest of the grantee was to be forfeited, and the = was 
to revert to Government. ° 


In 1862, the extent of land already cleared and cultivable 
appears to have been in excess of what was required by the terms of 
the lease. On the 16th of May in that year, the Respondent bor- 
rowed the sum of Rs, 25,000, from the Appellant Kishori Mohun 
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Roy, who was the eldest of three brothers forming an undivided 
Hindu family ; and, on the same day she executed, for the security 
of the lender, (1) a deed of mortgage or conditional sale of her 
interest in the said 18,600 bighas,*(2) a final bond for Rs. 50,000, 
and (3) warrants of attorney to enter up judgment in ejectment on 
the mortgage, and judgment upon the money bond. The only one 
of these documents, to which it is necessary to make special refer- 
ence for the purpose of this appeal, is the deed of m@rtgage or con- 
ditional sate. 


6 

By the terms of that deed, the land was conveyed subject to the 
proviso for redemption, that if the grantor or her representatives 
should, on the 16th May 1865, pay to Kishori Mohun Roy or his 
representative the principal sum of Rs, 25,000, with interest half- 
yearly at the rate of 12 per cent. per annum from the date of deed, 
and also all revenues rates and taxes as the same fell due, together 
with all costs incurred by the mortgagee in respect of the deed and 
of the bond and warrants to confess judgment, the said Kishori 
Mohun Roy or his representatives should execute a reconveyance 
of the land to the grantor or her successors. It was further cove- 
nanted that, in the event of- default being made in the payment of 
termy interest, or in the fulfilment of the other conditions stipulat- 
ed,” “the whole of the principal’ monies and interests hereby 
secured shall immediately become due and payable;” and, in that 
case, the said Kishori Mohun Roy, and his heirs and successors 
were authorised to enter into possession, and, whether in or out of 
possession, to sell the whole or any part of the land conveyed, they 
accounting to the mortgagor and her representatives for any surplus 
remaining after satisfaction of their debt and other lawful claims. 


On the 6th February 1868, the Respondent obtained an addi- 
tional loan of Rs, 17,000 from Kishori Mohun Roy, which was not 
to bear interest, in order to enable her to proceed with the clearances 
required by the lease, and so protect the land from forfeiture by 
the Goverment. That arrangement was carried into effect by three 
separate deeds. By the first of them, the Respondent charged her 
interest in the land with the debt of Rs. 17,000 in favour of Kishori 
Mohun Roy and his representatives, and made an absolute convey- 
ance to them in fee simple of one moiety of the land which remained 
uncleared at that date, The terms of the second deed need only be 


\ 
264. THE MADRAS LAW JOURNAL REPORTS, (von. v. 


noticed in so far as they provide that the preceding mortgage should 
. be subject to all the powers remedies and provisos which are con- . 
tained in the mortgage of the 16th May 1862 for the original loan 
of Rs, 25,000. The provisions of the third deed have no bearing 
upon any of the matters of contreversy in this appeal. 


By virtue of his warrants of attorney, the Appellant Kishori Mo- 
hun Roy obtained, from the High Court at, Calcutta, judgment ineject- 
ment on the 1st March 1863, and also judgment on the final bond for 
for Rs. 50,000 on the 23rd July 1863. Onthe 27th January 1864, 
a writ of possession was issued to the sheriff, in the ejectment suit, 
which was duly executed on the 11th February 1864. From that 
date, Kishori Mohun Roy and the other Appellants who are mem- 
bers of the same joint family, remained in the possession of the 
land until the institution of the present suit for redemption. In 
the, terms of the transaction embodied in the three deeds of the 
6th February 1868, Kishori Mohun Roy retained Rs. 3,000 out of 
the Rs. 17,000 which he advanced, in payment of the interest then 
due under the mortgage of May 1862. Since that date, no interest 
has been paid by the mortgagor. 


On the 19th April 1864, the Appellant Kishori Mohun Roy 
presented a petition to the Judge of Zilla 24 Pergunnahs, in which 
he set forth that there had been default made in payment of interest 
under the mortgage of May 1862, and that he had been admitted 
to possession of the mortgaged land by the High Court on the 27th 
January 1864; and he prayed that notice might be served upon 
the mortgagor in terms of Section 8 of Regulation XVII. of 1806, 
and that the sale might be made absolute, In accordancè with the 
prayer of the petition, a notice in terms of Section 8 was duly served 
upon the Respondent, who thereupon lodged a petition objecting 
that the application for foreclosure was premature. But the Res- 
pondent having failed to deposit the money for which the mortgage 
was sought to be foreclosed, within the period allowcd by Section 
7 of the Regulation, the case was struck off the list af pending 
causes on the 30th May 1865. 


rection 8 of the Regulation XVII. of 1806 provides as follows :— 
“Whether the receiver or holder of a deed of mortgage and con- 
ditional sale, such as is described in the preamble and preceding 
“Sections of this Regulation, may be desirous of foreclosing the 
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“ mortgage and rendering the sale conclusive on the expiration of 
“ the stipulated period, or at any time subsequent before the sum 
“lent is repaid, he shall (after demanding payment from the bor- 
“rower or his representative) apply for that purpose by a written 
“petition, to be presented by himself, or by one of the authorized 
“ vakeels of the Court, to tlie Judge of the Zillah or city in which 
“the mortgaged land or other property may be situated. The 
“Judge, on such written application, shall cause the mort- 
“gagee or his legal representative to be furnished, as soon as pos» 
- sible, with a copy ofit; and shall at the safe time notify to him 
“ by a perwannah under his seal and official signature, that if he 
“ shall not redeem the property mortgaged in the manner provided 
“ for-by the foregoing Section, within one year from the date of the 
“ notification, the mortgage will be finally foreclosed and the con- 
ditional sale will become conclusive.” 


The function which is committed to the Zilla or city Judge by 
the clausein question is purely ministerial. Accordingly if the applis 
cation of the mortgagee is made in due time, after the expiry of what 
is described as “tho stipulated period” and the requisite statutory 
notice is given to the mortgagor, his equity of redemption is com- 
pletely barred, unless, within a year from the service of the notice, 
as required by Section 7, he brings into Court the amount of princi- 
pal and interest due by him. In the present case, the parties are 
at issue on one point only—a question of law which arises upon the 
construction of the Regulation. They differ as to what constitutes 
“the stipulated period ” within the meaning of Section 8. 


Ib was maintained by the Respondent, whose argument found 
favour with both Courts below, that “ the stipulated period ” refers 
to the date at which the principal sum secured by the mortgagee 
is made repayable, and would have been payable, if all the other 
conditions of the deed had been duly observed by the mortgagor, 
that date being in the present case the 16th May 1865. It was, on 
the other hand, contended by the Appellants that the stipulated 
period is referable to each and every half yearly term after the date 
of the deed at which the mortgagor made default in payment of 
interest, it being expressly conditioned that in such event the whole 
. principal monies together with interest accrued shall immediately 
become due. According to that construction, “the stipulated 


266 THE MADRAS LAW JOURNAL REPORTS [You v, 


period” occurred six months after the date of the mortgage of 
May 1802. The Appellants did not dispute that in the event of its 
being held that “the stipulated ,“ period” did not arrive until the 
16th May 1865, the proceedings taken under the Regulation by 
Kishori Mohun Roy in the year 1864 were premature, and could 
not affect the right of the Respondents fo redeem. 


Tt is not immaterial to note that, at the time when the Regula- 
= tion was enacted, the form of security in general use throughout 
the Presidency of Bengal was simply a conditional sale. The con- 
veyance to the lender was in terms absolute, but it was qualified by 
a proviso imposing the condition that the borrower should have 
the right to demand a reconveyance if he repaid the principal of 
the loan with interest, upon a future day specified. Until that day 
arrived, the conveyance constituted a right in security and nothing 
more. If it passed without the borrower having made payment, or 
having taken any judicial proceeding with that view, the conveyance 
at once became absolute in favour of the lender, without the 
necessity of his taking any step towards foreclosure, ‘The law of 
Bengal did not recognise the English rule of“ oncea mortgage 
“always a mortgage until judicial foreclosure; ” and that circum- 
stance of itself appears to their Lordships to make the analogy of 
English law an unsafe guide in the decision of a case like the 
present. 

Siace the date of the Regulation, conveyances in the Presi- 
dency of Bengal have borrowed a variety of penal and other 
clauses from England, and have superinduced the%e upon the older 
and simpler form of conditional sale; and the application 
of S. 8 to the modern and more complex style of deeds has on 
more than one occasion been considered by the Indian Courts. 
Their Lordships accordingly refer to some of these authorities. 

In Srimati Sarasibala Devi v. Nand Lal Sen, (5 Beng. R. L. 
889), which was decided by Mr. Justice Phear and Mr. Justice 
Mitter in the year 1870, the material facts were these. The con- 
ditions upon the fulfilment of which the mortgagor was tô have the 
right to a reconveyance were in the first place, that he should repay 
the principal sum lent him on the 1st September 1868, and, in the 
second place, that he should until that date regularly make payment 
“every six months, beginning on the 4th March 1863 ,of a half year’s 
interest at the rate of ten per cent, The mortgagor having failed 
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to comply with the second of these conditions, the mortgagee 
applied under §. 8 of the Regulation to the Judge of Chittagong, 
who admitted the application, apd on the 4th December 1866 
issued a notification in terms of*that Section. In April 1868, the 
mortgagee instituted a suit for confirmation of the foreclosure, and 
was met by the plea that the notification of December 1866 was 
premature and invalid, which was sustained by the High Court, 

“In giving Judgment, the learned Judges observed :— The 
“< stipulated period’ of redemption referred to by the Legislature 
in this Regulation appears to us to be the whole period prescribed 
“by the mortgage contract for the performance of the conditions, 
‘upon the fulfilment of which the mortgagor is to be entitled to a 
“ reconveyance. We do not think that in any case it means less 
“ than this, or depends upon whether the mortgagor duly fulfils all 
“these conditions or not.” And they add:—“ From the very 
“object of the Regulation, it is obvious that the framers of it had 
“ expressly in view the case of a mortgagor who fails to perform 
“the conditions necessary to give him the contract right to redeem ; 
“and if they thought of the ‘ stipulated period’ as a period termin- 
‘ ating on the first default of the mortgagor, they surely. would 
“ have used some other expression than this to convey their mean- 
fing.” 

Counsel for the Appellants endeavoured to distinguish that case 
from the present, by pointing out that there the mortgage did not, 
as 16 does here, contain astipulation to the effect that, upon default 
in payment of interest, the principal sum is to become due. The 
distinctign thus suggested appears to their Lordships to be without 
any solid foundation. The stipulation accelerating the period at 
which the principal was to become due is not made a condition of 
the proviso for redemption ; and there is no term assigned for its 
payment, in the event of such acceleration. It was obviously in-, 
troduced into the mortgage of 1862, not for the purpose of qualify- 
ing the proviso, but with the view of facilitating the mortgagee’s 
exercise of the power of sale given him by that deed, and also his 
use of the remedies afforded by the two collateral deeds of the 
same date, for recovery of the principal sum lent. 

The observations made in the year 1874 by the Chief Justice 
_ of the High Court, in Wooma Churn Chowdhry v. Beharee Lal 
M ookerjee (21 W. R, 274) concurred in by Mr. Justice Glover, point 
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to the same construction of the Regulation of 1806. The Chief 
Justice referred to the decision in Srimati Surasibala Devi v. Nand 
Lal Sen, which has just been quoted, as supporting the view that, 
in construing S. 8, “ the stipulated period” must be held to refer 
to the time which, according to the contract of the parties, 1s stipu- 
lated for the payment of the principal sum. No authority was 
cited by the Appellants in ‘support of the proposition that an ac- 
celeration of the time when the capital of the loan became due, 
without any term being assigned for its payment, ought to be re- 
garded as fixing “ the stipulated “ period ” within the meaning 
of S. 8 of the Regulation of 1806. The learned Judges who decided 
this case in the High Court state that the Appellant’s Counsel 
admitted that they knew of no authority which could bear out that 
contention, and no such authority was produced at their Lordships’ 
bar. . | 

Their Lordships have, in the circumstances of this case, come 
to the conclusion, (|) that the period described in 9. 8 as “ the 
stipulated “ period ” must be ascertained by referring to the date 
- at which the mortgagor may redeem the subject of the security, 
by repaying the capital of the loan, and (2) that.the period so as- 
vertained will not be altered or affected by the failure of the mort- 
gagor to make due and regular payment of termly interest before 
that period arrives. In their opinion, a separate stipulation which, 
for other purposes, accelerates the time at which the principal is to 
become due, and makes no provision for the mortgagor making 
payment in order to avoid forfeiture, cannot legitimately be taken 
into account in considering what ought to be regarded as “ the 
stipulated period.” ‘° 

Upon the assumption that the opinion of this Board upon the 
question of foreclosure might be unfavourable to them, the Appell- 
ants maintained that the decree of the High Court was erroneous, 
‘in so far as it disallowed (1) compound interest upon the sums spent 
by them in order to protect the subject of their security, and (2) 
interest upon the money expended by them on its improvement. 
Their Lordships are of opinion that in both of these particulars the 
decree of the High Court is right, and they are satisfied with the 
reasons assigned by the learned Judges. 

Their Lordships will accordingly humbly advise Her Majesty to 
affirm the judgment of the High Court. The Appellants must pay - 
to the Respondents their costs of this appeal. 


~ 
Oo 
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IN THE PRIVY COUNCIL. 


(On appeal from the High Court of Judicature at Fort William 
in Bengal). =" | | 


Present :—Lord Hobhouse, Lord Morris, Lord Davey and Sir 
Richard Couch. ; 


Kustoor Chand Rai Bahadur... ... Appellant. 
bi š 
Dunput Singh Rai Bahadur... - ... Respgndent. | 


Insolvency—S, 9, Insolvency Act (11 and 12 Vie. C. 21)—Stopping payment’and not Kustoor Chand 
pa found in the usual place of business— Insolvency by agent—How far affecting prin- Dunpus singh, 
cipal, 


The respondent a trader whose principal office or kote was, as his residence was, 
at Azimgunge near Moorshedabad, carried on banking business at Calcutta, and the 
office or kote was there managed by a gamista. The respondent was 41 active or 
responsible owner. His residence and head kote at Azimgunge were well known. 
He occasionally came to Calcutta and to the kote. When difficulties arose and pay- 
ment was suspended, the gumasta used openly to inform the creditors that the prine e 
cipal- was coming and that they must wait for his action. In Februrry 1893, the 
respondent was away from Azimgunge on 8 pilgrimage to Palitana, when, his mum- 
asta ab Calcutta stopped business, locked up his cash-room, left the guddi in the 
first floor empty but open and betook himself to his own living rooms in’ the top 
story. There was no evidence that he prevented creditors from getting to him, if 


they wished it. 


Held that stoppage of payment wai not an act of insolvency within the mean- 
ing of the Insolvent Act, that there was no departure by the gumasta from the placo 
of busivoss at all, that the fact that the sumasta kept his own rooms instead of sitting 
in the guddi did not and: could not defeat or delay creditors asd that consequently 


there was no ect of insolvency committed by the gumasta. 
° 


Held also that under the circumstances of the case and considering the position 
of the gumasta in relation to the respondent, that evon if the conduct of the 
gumasta amounted to an act of insolvency, the respondent could not be held liable 


for such act. 


Obiter :—A trader who trades bya gumasta can De adjudicated an insolvent, if 
the gumasta commits an act of insolvency, provided the gumasta represent the busi- 
negs so entirely that the beneficial owners hare no practical control over it and are 
equite unknown to customers; and it is a question in each case whether the gnmasta 
occupies such a position that the owner must stand or fall by his acts, so that his 
fraud or his flight, shall by imputation be.the fraud or flight of the owner or multi- 
tude of owners, for the purpose of bringing their case within the Stature of Insl- 
vency, Hurruck’Chand Galicha, I. L. R., 5 C. 605, approved. 

Ah, $—$———— 





# 20th June 1995. 
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The following judgment was delivered by 


Lord Hobhouse :—The Respondent in this case is or was a 
banker carrying on business in? Calcutta and other places, and the ` 
appellant is a creditor who seeks a declaration of insolvency against 
. him. The act of insolvency reliêd on in the petition is that on the 
Tth and 8th February 1893, the respondent’s principal gomashta 
Panna Lal, and an other yomashta and servants departed and were 
absent from hts place of business in Shama Bye’s Lane with intent 
to defeat the respondent’s creditors. ‘Two defences are raised by 
the respondent, one being that no such act was committed by 
Panna Lal, and the other that Panna Lal’s act is not the act of the 
respondent on which he can be adjudged an insolvent. 


The appellant’s petition was presented on the 16th February 
1893, and was supported by affidavits on which the judge in ingol- 
vency, Mr. Justice Trevelyan, made an adjudication and a vesting 
order. The respondent immediately moved to set that order aside, 
and a great body of evidence was adduced by both parties. Except 
on minor and irrelevant points, there was very little contradiction 
in the evidence, and the two Courts below, though they have 
drawn different inferences, are in agreement o1 every magerial 
point of pure fact. 


The respondent’s principal office, or kote, was, as his residence 
was, at Azimgunge near Moorshedabad. He had divers other 
kotes, the largest in point of business being in Calcutta. It was 
; managed by Panna as head gomashta. The house in which it was 
conducted appears to have consisted of :—first, a eround-floor on 
which were the durwaus; secondly, a first floor, where was the 
guddi or office in which the yomashta sat to transact business, the 
Gash-room, and .another small room; aud thirdly, a second or top 
floor in some of the rooms of which Panna slept, took his meals, 
and performed his puja. When the respondent visited Calcutta, 
he also, if alone, used the top story; bat, if his family were with 
him, he used some cther house. ji . 


Late in the night of the 6th February, Panna decided that he 
must stop payment. Between ono and two in the morning of the 
7th he telegraphed to the head comashta at A zimgunge :—‘* Busi- 
ness stopped; no payment to-day. Were other “ kotes yourself,” 
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On the 8th a like telegram was sent to the same quarter, enquiring 
where the Huzoor (i.e., the “ Master”) was. In fact the respondent 
was then in Ajmere, and was making his way to Calcutta. He 
had been on a pilgrimage to Palitana, almost at the other extremity 
of India, whence he was recalled hy telegrams from Panna, which 
began as early as the 27th Sanuary, and which gave an alarming 
account of his Calcutta affairs. He did not arrive in Calcutta till 
the ]]th February. R 

After the 6th the banking business in Cafcutta was stopped. 
But under the statute that is not an act of insolvency; the act 
alleged is that Panna departed from the place of business on the 
7th and 8th February, with intent to defeat or delay creditors. 
There is no doubt that he locked up the cash-room, that he left 
the gudids empty, though it was open; and that he betook himself 
“to his own living rooms in the top story, ‘There 1s however no 
evidence that he prevented creditors from getting to him, if they 
wished it. The strongest evideace in that direction is given by 
two creditors, Cuverji and Premjee Cuverji (Rec. p. 31) went up to 
the guddi twice on the 7th. It was empty, and the durwans told 
him that. “We cannot make payments now, therefore you can- 
‘not see the Babus.” On the 8th he was met on the ground floor 
with a like intimation. Premjee (Rec. p. 42) went to the house on 
the 7th and was going upstairs, when the durwan said :— Do not 
“go upstairs, there is no one upstairs.” On the 8th he went up to 
the guddi, which he found empty. Neither of these witnesses 
appears to,have made any attempt to see Panna in his own rooms. 
Mr. Justite Trevelyan (Rec. p. 167) remarks on this evidence :— 
“I doubt very much whether there was anything amounting to a 
“stoppage of persons going up. He” (Premjee) “may have been 
sd discouraged and did not go up in consequence of what was said 
<<“ to him, but there was not forcible stopping.” On the other hand 
two of the Appellant’s witnesses Narain Das (Rec. p. 85) and Kan- 
darpa (Ree. p. 49), and three of the respondent’s witnesses, Nobin 
' Chunder (Rec. p. 143), Radha Roman Shaha (Ree. p. 102), and 
Kedar Nath Mozoomdar (Rec. p. 104), all five being creditors or 
acting for creditors, saw Panna in his own rooms on the top story at 
different times onthe two critical days. Their Lordships agree 
with tho High Court in thinking that contrary to the opinion of 
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Mr. Justice Trevelyan, it is impossible to hold that under these 
circumstances Panna departed from the place of business at all, 


Even had there been mofe evidence of departure than there 
is, it is not shown how it could defeat or delay creditors. | They 
were injured by the fact that thé Respondent did not supply Punna 
with funds to pay them; but Counsel were unable to explain in 
what way any one of them was debarred from pursuing any pro- 
cess avatlableto him by the fact that Punna kept his rooms instead 
of sitting in the gugdi, It is the view of the High Court that no 
body was, or could be, so debarred ; and their Lorshi ps agree with it. 


That would be enough to dispose of the appeal. But there 
is another question which also goes to the root of the case, Viz., 
the question whether the conduct of the agent can result in an act 
of insolvency by the principal. On that question also the High 
Court has differed from the First Court. The effect of the High 
Court’s decision is to disturb views of the law which have prevailed 
in Calcutta for some years. And as the point bas been raised again 
in this appeal, their Lordships think it their duty to pronounce 
am Opinion on it. l 


Mr. Justice Trevelyan considers itto be a settled priæiple 
buat a person who leaves a Gomashta in charge of a business can 
by that gomashta commit an act of insolvency, He refers to the 
case ef Hurruck Jhand Golicha (I. L. R., 6 C, 605) which is said 
to be the earliest reported case upon the point, though not the 
earliest decision, and to have been since taken as correct! y expound- 
ing the law, In that case case the trader, residing at AYimgunge, 


carried on business in Calcutta by a gomashta who absconded. ` 


Mr. Justice Broughton, the judge sitting in Insolvency, expressed 
his opinion thus :— 


“The first question is, whether a trader who trades by a gomashta 
“can be adjudicated an insolvent, if the gomashta commits an act of 
“insolvency. If he cannot, there must be numerous cases in which native 
“ traders in this city cannot be adjudicated insolvents at all, for nothing 
“is more common than for a trader living in the Mofussil, and scarcely 
“ever visiting Calcutta, to leave an extensive business in the hands of 
“his gomashta, who bas the fullest authority, and who carries on the 
“whole business on his behalf, , . , 1 requires indeed 
"Ho departuro from the literal meaning of the words, to hold that when 
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“a trader has established a business through a gomashta, he departs 
“from the place of his business, if his gomashta departs, and if he does 
“not come himself, or send some one else to carry on the business.” 


The abstract principle of law thus decided is, that the aci of a 
gonashta may be taken as the act of his principal within the meau- 
ing of the statute, and the learned judge thought that the facts of 
Hurruck’s case fell within the principle. But it is obvious that the 
application of the principlo must depend upon the position and 
authority of the gomashta; and as Mr. Justice Trevelyan poiuts 
out, great care must be taken in applying it (Rec. p. 164). 


The view of the High Coart, which is stated by Mr. Justice 
Pigot, is that Hurruck’s case was wrongly decided; and that, this 
being the first occasion which it has been challenged in appeal, it 
ought to be formally overruled (Rec. p. 192). They lay down in 
broad terms (Rec. pp. 187-8) “that a man cannot commit any act 
of bankruptcy by an act of his agent, which he has not authorized, 
and of which act he had no cognizance.” Of course in a sense every 
act of an agent must have the authority of the principal in order 
to affect him. But the meaning of the learned judges evidently is 
that for the act in question the agent must have specific authority, 
and that the authority cannct fow out of his general position as 
Mr. Justice Broughton thought it might. 


_ So understood, their Lordships cannot assent to the principle 
laid down by the High Court. The position of a gomashta differs 
in different cases. In some cases ho may be a little more, or no 
more, thn an ordinary manager. In others he may represent the 
business so entirely that the beneficial owners have no practical 
control over it and are quite unknown to the customers. Mr. Justice 
Pigot states the possible position of a gomashta with even more 
force than does Mr. Justice Broughton. He says:—*“ It often 
happens that a large business is carried on for years by a moorish 
gomashta or by a succession of them, in the name of principals who 
never are seen or personally known in connection with the business 
at all; sometimes in the name of family firms the members of which 
are constantly fluctuating from generation to generation, and of 
which firms it is, or may be difficult to determine who aro, at any 
given time, actually members.” He has himself known a casc in 
which a family owned a business for more than a century, the 
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-owners being counted by scores, and many of their kotis being 
managed by gomashtas whose office passed from father to son, as 
though it were hereditary. Yet even in such a case as that he 
thinks that the principle of Hurr uck’s case would not be applicable. 


Their Lordships think otherwise. "hey cannot hold that the 
creditors of firms exclusively managed by gomashtas have no remedy 
by way of insolvency, whatever the gomashta may do; though he 
may make fraudulent conveyances, promote fraudulent executions, 
or, as in Hurruck’s @ase, “ servant leaving the creditors to find 
“him or his master if they could” (Rec, p. 189), and yet that con- 
sequence must follow, if the principle laid down by the High Court 
in this case be the true one. 


It may be desirable thatas Mr. Justice Pigot suggests, the legis- 
lature should intervene. Their Lordships express no opinion on 
that subject. But in the meantime the Statute should be iater- 
preted with reference to the facts of Indian life, And it is a ques- 
tion in each case .Whether the gomashta occupies such a position - 
that the owner must stand or fall by his acts, so that his fraud or 
his flight shall by imputation be the fraud or the flight of the owner 
or multitude of owners, for the purpose of bringing their case with- _ 
in the Statute of Insolvency. Their Lordships agree with the 
Judges who have held that the Statute admits of application to 
such cases, and that to exclude it may lead to injustice and con- 
fusion In many cases. 


They are by no means prepared to say thet Hurruch’s case 
was wrongly decided ; though the position of the gomasdita there 
is not stated so fully as they would think desirable, if the case were 
before them for decision. On the other hand they have no hesita- 
tion in agreeing with the High Court that Panna did not occupy 
such a position as to make the respondent liable to be declared in- 
solvent on the ground of his personal conduct. ‘The respondent 
appears to have been an active and responsible owner. His resid- 
ence and head kott at Azimgunge were well-known. He vecasion- 
ally came to Calcutta, and to the koti. When difficulties arose, 
Panna applied to him to meet them; and when payment was sus- 
pended, Panna openly, by himself or by his servants, told the 
creditors that his principal was coming, and that they must wait 
for his action. Under such circumstances, oven if Panna himself 
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had committed the acts alleged by the appellant, it would in their 
Lordships’ opinion be wrong to hold that his acts were those of 
the respondent. s 


The result is that the appeal,ought to be dismissed. And their 
Lordships will humbly advise Her Majesty accordingly. The 
appellant must pay the costs of this appeal. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr. Justice Shephard and Mr. Justice Best. 
TE ... Petitioner (8rd Deft).* 


v. 


Ramasami Bhagavathar 


Muni Nagendra Iyer and others... .. Respondents (Plaintiffs). 


Chit-fand-Association compulsorily registrable—S. 4, Indian Companies Act VI of 
1882—Suit on bond under rules of an illegal association—Asgociation for gain, 


A chit-fund is an association which is compul:orily registrable under S. 4 
of Indian Companies Act VI of.1882,if the fund has more than twenty enbseri- 
bers to it. ° 


In a chit-fund the subscribers periodically. psy cach a certain sam to a stake- 
holdpr thesum total of these subscriptions being then and there assigned, by casting 
of lots, to one of the subscribers, who is thereupon required to execute a bond with 
a surety, for the punctual payment of his future subscriptions for the period for 
which the fund is to last. 


The Ist defendant’s father was a prize-wimner m an unregistered chit-fund 
having more than twenty subscribers and he and the 3rd defendant together had 
executed a security Pond to the 1st plaintiff and all the other subscribers of the fund 
for the due payment of his future subscriptions. The 1st plaintif who was the Manager 
of the fund sued the 1st defendant on the tond to recover the balance of subscription 
and interest due thereon in respect of a chit. 


Hela, that the chit fund was an illegal association and that, under S. 4 of the 
Indian Companies Act, the suit being one to recover moncy due on a bond executed 
according to the rules of an illegal association. was not maintainable, 


The suit was brought by the Ist plaintiff to recover Rs, 40-12-0 
being the balance of subscription and interest thereon due in res- 
pect of a chit subscribed for by the deceased father of the Ist 
defendant in the chit association of which the Ist plaintiff was the 
manager. The subscriber drew his prize and was paid the money 
on himself and the 3rd defendant executing the plaint bond as 


— ee — —— mma, 


* ©. R. P. No. 597 f 189-4. | 17th Sept: mber 1595, 


Ramasami 


v. 
Muni Nagen- 
dra, 
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security for the due payment of the subscriptions. The contentions 
, raised on behalf of the 3rd defendant were, inter alia (1) that the 
suit was bad for non-joinder ofall the subscribers as co-plaintiffs 
and (2) that the plaint transaction relating to a company consisting 
of more than twenty subscribers and not registered under the Indian 
- Companies Act, thesuit could not be maintained, Subsequent to the 
defence being put in, 24 subscribers who had not been benefited were 
added as co-plaintifts. The District Munsiff held that the joinder 
of benefited subscribers was unnecessary, that the Ist plaintiff 
was the only person responsible to the subscribers for the monies 
due to them, that the chit association in question was not a 
| company in which all the shareholders were liable for contribution 
for loss or were entitled to share the profits and that registration 
of the association was not necessary. ‘The 3rd defendant then pre- 
ferred this Civil Revision Petition to the High Court contending: 
(1) that as the document sued on was executed to the Ist plaintiff 
and all the other subscribers (amounting in number to over 500) 
the omission to make them all plaintiffs was fatal to the suit, , 
that the District Munsiff was wrong in holding the ksb plaintif 
as the person solely responsible to the subscribers and that the 
association not having been ee under the Companies hat, 
the suit would not lie. 

R. Balajee Row (with him P. S. Sivaswamy Aiyar) for the 
petitioner. | 

V. Bhashyam Atyangar & S. Gopalaswamy oun for a 
counter petitioners. 


Petition under S. 25 of Act IX of 1887 praying tho High 
Court to revise the decree of the District Munsif of Madura in’ 
Small Cause Suit No. 809 of 1894. 


The Court delivered the following 


JUDGMENTS :—Shephard J:—The question is whether the. 
association formed by the plaintiffs and the deceased Swbbaiyan, 
not having been registered under the Companies Act, was an illegal 
one. If they were associated together for the purpose of carrying 
on a business and had in view the acquisition of gain, the action, 
being brought to enforce a contract made for an illegal purpose, 
clearly cannot be maintained. The facts are not fully stated in the 
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judgment, but it was admitted before us that the chit-fund, or 
kuri as it is called, in which the deceased Subbaiyan and the 
plaintiffs took part, was managed ip the following way. Periodi- 
cally the subscribers pay each a? certain sum to a stake-holder. 
The sum total of their subscriptions is then assigned by casting 
of lots to one-of the subscribers who is thereupon required to 
execute a bond with a surety obliging him to continue his sub- 
scriptions to the end of the period for which the arrangement is 
agreed to hold good. ‘The subscriber who at any one drawing 
happens to take the prize enjoys the benefit of the money without 
paying interest—and accordingly an advantage is gained by those 
who gain the prize in the early part of the period as compared with 
“those who, having to keep up their subscriptions all the time, do 
not receive anything until towards the end of the period. (See 
Kamakshi Achari v, Appavu Pillai I, M.H.C. R., 448-—also Logans’s 
Malabar District Manual and Simcox’s Primitive civilization, Vol. II, 
p. 332, as to analogous institutions in China). 


1t can hardly be doubted that persons associated together in 
this way must be said to carry on a business. It is true that they 
have no business relations with persons outside their circle as in 
cases when a trade is carried on, there 1s no subsisting fund with 
which such business could be carried on. But money-lending is a 
business, and here upon each drawing of lots there is a loan of the 
common fund made by ninety-nine members of the association to 
the hundredth. ‘The point taken by Xr. Bhashyam Atyangar was 
that business was not carried on for the purpose of gain either to 
the association or to the individual members of it. It was sug- 
gested that the real object which, subscribers to a chit-fund have 
in view is, not the chance of an early drawing of the lot, but the 
securing of a safe deposit for savings and the consequent induce- 
ment to save money. Itis not impossible that the idea of enforced 
economy may weigh with those who contribute to a fund, but lam 
unable to believe that the chance of gain by the securing of a 
loan on easy terms is not also an object which contributors have in 
view. Mr, Bhashyam Atyangar’s argument was the same as that 
‘used in Shuw v. Benson 11 Q. B. D., 570. The object of the 
society in that case was first to advance money to shareholders to 
enable them to build or purchase houses, and secondly to lead 


money to shareholders on approved personal security. Interest 
3 
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was charged on the moneys so advanced and the business was 80 
conducted that at the end of the period for which it was intended 
to go onthe members who had not borrowed would pay £84 on 
each £100 share whereas the mémber who had borrowed from the 
beginning would pay £119. In*that case therefore it was rather 
the lenders than the borrowers who acquired gain. It was argued 
that, the object of the society being the encouragement of saving, ` 
all members reweived equal advantage, and there was therefore no 
acquisition of gain, But it was held that at any rate for the lend- 
ing members there was a gain and therefore the society was an 
illegal one. In that case, as it seems to me, the contention that the 
encouragement of saving was the object of the association was more 
entitled to weight than it is in the present case in which all the 


subscribers must at the outset have had in contemplation the bor- 


rowing of the fund. 


The case of Kraal v. Whymper I. L. R., 17 C, 808, was cited 


on the plaintiffs’ behalf. The decision, which turns on the par- 


ticular conditions of the society in question, a society established 
on the mutual principle for the maintenance of widows and children 
appears to me to have no bearing on the present case, The cases 
in which the object is to make some of the members to acquire vain 
by their dealings with the rest are expressly distinguished in 
the judgment. The present case in my opinion belongs to that 
class and, acting on the principle enunciated in the English case 
thatthe Act should be carried out without a too minute or hyper- 
critical consideration of its terms, (In ve Padstow Total Loss and 
Collision Assurance Association, 20 Ch. D., p. 145), I thik we are 
bound to hold that the association was an illegal one and that 
therefore the decree should be reyersed and the suit dismissed. I 
would make no order as to costs, 


Best J:—I concur. The object of the association was the 
business of money-lending—the member to whom the loan was to 
be given being decided by drawing lots. ‘hese lots were drawn - 
once a month, when also were due the monthly subscriptions 
of the members—and the whole amount of the month’s sub- 
scriptions was paid over to the drawer.of tho loan for that month, 


on his executing a bond (with a surety) for his continuing to sub- 


cribe during the remaining months for which the kuri was estab- 
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lished: the whole number of months of its existence being equal 
to the number of subscribers, so that each subscriber should have 
“a month in which he must be the drawer of the loan. Those who 
drew the loan in the earlier months were decidedly gainers, as they 
at once got the money on condition of merely repaying the portion 
of it in excess of their theretofore paid subscriptions by punc- 
- tual payment of future subscriptions—no interest being charged 
except on such subscriptions as should not be paid as they fell due. 
The hope of gain by drawing an early prize is no doubt the motive 
which induces persons to become subscribers to these kuris—and 
such gain is sufficient tó bring the: associations within the scope of 
the Companies Act, cf. Shaw v. Benson, 11 Q. B. D., p. 570, and 
‘In re Padstow Total Loss and Collission Asurance Association, 
L. R, 20 Ch: D., p. 187. Kraal vy. Whymper I. L. R., 17 C, 786, 
is distinguishable, as pointed out in that case itself between it and 
a case in which the object of the business is “ to enable some of 
the members to acquire gain by their dealings with the rest” which 
is a not inapt description of the object of the association now in 
question. 


The bond A on which the suit was brought is executed not 
onky to the Ist plaintiff as stake-holder, but to him and the suba 
scribers to the kuri. 


It is therefore a contract to pay money according to the rules 
of an association illegal for want of registration under S. 4 of the 
Companies Act YI of 1882). 


I coacur in dismissing the suit without any order as to costs, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, r 


Present :—Mr. Justice Shephard and Mr. Justice Best. \ 
Paya Magathil Appu altas Kesava Nambi... Appellant (Plaintif").* A 
Y. 
; Mm | Respondents (Defts., 3 
Kavumel Amina and others ... Ba 1, 2 & 4 to 9). AA 


*§. A. No, 873 of 1894.. llth October 1895, 


oe 
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Civil Procedure Code. Bs. 559, 587—Adding of parties in second appeal—8. 91,’ 
Transfer of Property Act—Lessee’s interest—Right to redeem. 


It is competent to the Court to addas parties, in second appeals, persons who 


were defendants in the court of the first isstance, though they had not been joined as 
respondents in the first Appellate Court. 
. 


Chunni v, Lala Ram, I. L. R., 16 A 6, dissented from. S. A. 165 of 1894 distin- 
guished. 


A lessee can redeem. His right to get possession of and enjoy the property for 
a time, is sufficient interest in the property, within the meaning of §. 91 of the Trans” 
fer of Property Act, so aso ennble him to redeem the property leased from the hands 
of a mortgagee, Jarn v. Turner, 39, Ch. D. 468 referred to. 


Second appeal-against the decree of the District Court of 
North Malabar in Appeal Suit No. 831 of 1893, reversing the 
decree of the Court of the Subordinate J udge of North Malabar in 
in 0. S. No. 7 of 1893. 


Suit to redeem certain items of property from the 8rd defend- 
ant who is the Kanomdar on payment of the Kanom amount. Tho 
İst defendant was the Jenmi of the properties mortgaged and the 
2nd defendant wasa subsequent mortgagee of the same. The plain- 
tiff wasa lessee from the 2nd defendant. Among other defences the 
8rd defendant contended that the plaintiff being only a lessee could 
not redeem the property from his hands. The Sub-d udge of North 
Malabar, in whose Court the suit was first instituted decreed the 


‘plaintiff's suit. The 8rd defendant then appealed to the District 


Court and the District Judge being of opinion, that, upon a true 
construction of Ss. 91 and 105 of the Transfereof Property Act, 
the lessee was not one of the persons entitled to redeem, set aside 
the decree of the Sub-Judge and dismissed the platotiff’s suit, The 
plaintiff WAON On appealed to the High Court. 


ae OF Bhashyam ae and K, P. Sankara Menon for the 
appellant. 


Ç. Sankaran Nair for the 1st respondent. 
Af, Kannan Nambiar for the 2nd and 3rd respondents, 
The Court delivered the following 


JUDGMENT :—We think it is competent to the court to add 
parties who were defendants in the Court of First Instance, though 
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not joined as respondents in the Lower Appellate Court. In the 
case referred to, S. A. 163 of 1894, the party was not added by the 
Court, but by the appellant himself. 8.559 occurs in the chapter 
of the Code relating to appeals from original decrees and it 1s by 
S..587 that this section is, so fay as may be, made applicable to 
second appeals. We do not think it was intended to preclude the 
court from adding in second appeal persons who had been originally 
joined in the suit. We are unable to follow the desision in Chunne 
v. Lala Ram, I. L. R, 16 A Ô. 


° 

The Judge considers. that a verumpaltom tenant claiming 
under a lease executed by the Ottidaris not in a position to redeem 
the prior kanom. He observes that the lessee is not mentioned 
specifically in S. 91 of the Transfer of Property Act as belonging 
to the class of persons entitled to redeem and that under a lease, as 
-defined in S. 105, he is not described as taking an interest in the 
` property but only a right to possession. 


In our opinion the word “interest” is not necessarily confined 
to right of ownership, but is sufficiently large to include any minor 
interest such as that of a tenant or a person having a charge. 


e No doubt there has been no precedent for this suit in Malabar ; 
but that circumstance is not conclusive. The general principle is 
laid down by Fry L. J. in Jarn v. Turner, 39 Ch. D., 468 “accord 
ing to the general law of the land a person who claims as lessee 
-under a mortgagor after the mortgage, and has thereby derived an 
interest in the equity of redemption, has the right to redeem.” 
The Caleutia cases: only illustrate the rule and do not form 
‘any exception. So long as the plaintiff has an interest validly 
entitling him to possession, he is in a position to redeem. 


We must therefore reverse the decree and remand the appeal 
for disposal. 


Respondents are to pay costs of this appeal. The other costs 
wall follow the result. 


Vallabha 
Valia 
Rajah 


& 
Vedapuratti. 


a, 
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FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Arthur J. H. Collins Kt. Chief Justice 
Mr. Justice Parker and Mr, Justite Shephard. 


Walluvanad Vallabha Valia Rajah 
Avergal 


at Appellant (Contr-Petr).* 


” v. 
Mankata Kovilakgth Ku pan 


alias Valia Rani Avergal mn Respondent (Petitioner). 


Mortgage—Ss, 87, 89,93, Transfer of Property Act—Decree for redemption—Paymont 


of mortgage amount after time fixed in the decree—Second suit for redemption—Enlarg- 
ment of time. 


Where in a suit for redemption, the mortgagor gets a decree to the effect that 
upon the plaintiff (mortagor) paying a certain sum into court within a certain time 
the defendant (mortgagee) shall deliver up the mortgaged property to the plaintiff 
and “that if such payment be not made within the time limited the property be sold” 
he is precluded from paying the mortgage amount and redeeming the property under 
the decree after the expiry of the time limited thereunder for the payment of the 
mortgage amount, except where the mortgagee applies for an order absolute cither . 
under S. 87 or S. 93 of the Transfer of Property Act. 


The provigo for enlargement of time contained in Ss. 87 and 93 of the Transfer 
of Property Act comes into play only when the mortgagee makes an, application for 
the final order to which he may be entitled, 3 

Per Parker and Shephard JJ: Obiter.—Until an order absolute is passed uuder 
S. 87 or S. 93 of the Transfer of Property Act the relationship of mortgagor and 
mortgagee does not cease to exisb and a mortgagor who fails to execute the decree 
obtained by him in a redemption suit is at liberty to bring a fresh suit for redemp- 
t'on. LA 


Elayadath v. Krishnan, L. L. R. 18 M 267 followed. A 
. 
The observations of Muthuswamy Aiyar in Kanara Kurup v, Govinda Kurup 


1. L. R. 16 M 214 dissented from. 


~ 


Appeal against the order of the District court of South 
Malabar, dated 28th February 1894, passed on C. M. P., No. 122 of 


1893, presented against the order of the Sub-judge of Palghaut 
on M. P. No. 706 of 1893. 


In a suit for the redemption of a Kanom, the plaintiff obtained , 
a decree directing that the property mortgaged be delivered to him 
on payment by him to the defendant of the mortgage money with 
in six months from the date of the decree, and that in default of 














#C, M, S. A.No. 32 of 1894, 24th October 1896, 
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payment as aforesaid, the property be sold. The money was not 
paid within the prescribed time; tweuty-five days after the time 
limited by the decree, the plaintiff paid the money into Court and 
got possession of the property. The defendant refused to receive 
the money and applied ta the ‘Court praying that the property 
might be restored to him on the ground that the time within which 
plaintiff could have executed the decree had elapsed, and that he 
ought not be allowed to redeem after the date prescribed in his 
decree. The Sub-Judge rejected the applicatien on the ground that 
the case was governed by the ruling in the case of Kanara Kurup 
v. Govinda Kurup, I. L. R., 16 M, 214. The defendant (mort- 
gagee) appealed against the order of the Sub-Judge and the District 
Court reversed .that order. The mortgagor then preferred this 
miscellaneous second appeal to the High Court. 


The case came on for hearing before a bench consisting of 
Shephard and Best J.J. who made the following reference to tho 
Full Bench. 


ORDER.—The decree in this case directs that, upon the 
plaintiff paying a certain sum into Court on or before a certain day, 
the defendunts shall deliver up the mortgaged property to the 
plaintiff, and “ that, if such payment is not made on or before the 
said date, the said property be sold.” The money was not paid 
within the time limited but it was paid into court a few days after- 
wards and the property was put in possession of the plaintiff. The 
defendant thererpon, refusing to receive the money, applied for 
' yestoration of the property on the ground that it was no longer open 
to the plaintiff, after the expiration of the time limited, to apply for 
execution of the deerce. The District Judge on appeal ruled in 
favour of the defendant on the authority of the decision in Hlayaduth 
v. Krishna I. L. R., 13 M, 267, by which he held that the case was 
governed. In the case cited the point decided was that a plaintiff, 
having a decree similar to that now before us but not containing 
any direction for sale, could not be allowed to execute it after the 
expiration of the time limited. This decision is in our opinion open 
to grave doubt and, as there are other decisions in conflict with it 
and the question is of some importance, we think it right to reter 
it to a Full Bench. The other decisions to which we refer are to 


be found in J. L. R., 15 M, 366, 370; I. D. R., 16 M, 217, and an 
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unreported case. In Calcutta also the High Court has taken the 
view favourable to the decree-holder—see casos pos in I. L, R., 
21 C, 824. ` ; 


On pr inciple, as:it appears to ws, these decisions are right. In 
the terms of the decree itself there are no words indicating a for- 
feiture of the mortgagor’s right on default being made by him in 
payment within the fixed period. It is for his benefit that the 
‘term for payment is introduced. On default the mortgagee is at 
hberty to apply for an order for gale. “To allow him, by remaining 
passive after default made, to retain ‘possession notwithstanding an 
offer of the mortgagor to redeem, is practically to hold that upon 
default made he becomes absolute proprietor. The mortgagee is 
thus placed in a higher position than he would be in if there were in 
the decree a direction for foreclosure in default, for in that case 
clearly the direction would need to be carried into effect by an 
order under S: 93 of the Transfer of Property Act and until that 
was done tho right of the mortgagee would not become absolute. 
On the other hand, according to the construction placed upon the. 
decree and upon the Act in the judgment reported in I. L. R., 16 
M, 217 the mortgagee is placed in such a position that, while he can: 
always recover his money by insisting on a sale, he cannot Sain 
more than the money due to him by remaining passive and not 
applying for a sale. We desire to adopt the reasoning used by 
Mr. Justice Muthusawmy Aiyar, in I. L. R.,16 M. As it must be’ 
admitted that the mortgagor may, on the mortgag ce applying for an 
order for sale, come in and ask for time or offer to redeem even at 
the last moment before the sale is conducted, it seems al&surd that 
he may not anticipato the action of the mortgagee and offer to 
redeem before a sale is threatened. 


The question we have to refer is, whether, after the expiration . 
of the time mentioned in the decree and before any order for sale, 
the mortgagor is precluded from redeeming the property ? 


K. Brown and C. Sankaram Nair for appeliant. -» 


The Advocate-General (J. H. Spring Branson) and P. R. Sun- 
dara Ai yer for respondent. 


This appeal coming on for hearing on Friday the 6th Septem- 
ber 1895, before a Full Bench (Chief Justice, Parker & Shephard, 
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J.J.) and having stood over fur consideration till the 24th October 
1895, the court delivered the following. 


JUDGMENT :—The Chief Jystice.—The question referred to 
a Full Bench by Shephard and Best, J.J., is “ whether, after the 
time mentioned in the decfee and before any order for sale, the 
mortgagor is precluded from redeeming the property ?” The decree 
in question directs that, upon the plaintiff (the mortgagor) paying 
a certain sum into Court on or before a certain day, the defendants 
- (the mortgagees) “shall deliver up the mortg&ged property to the 
plaintiff and, that, if such payment be nat made on or before the 
said date, the said property be sold.” The money was not paid 
within the time limited, but it was paid into Court after that date, 
and the property was put in possession of the plaintiff under the 
decree. The mortgagee refused to receive the money and applied 
for restoration of the property on the ground that it was no longer 
open to the plaintiff, after the expiration, of the time limited, to 
apply for execution of the decree. The District Judge ruled in 
favour of the mortgagee on the authority of I. L. R., 18 M, 267. 


“Tam of opinion that the District Judge was right and that the 
decision reported in I. L. Ro 18 M, 267, is good law. The Judges 
in that case, Muthusawmy Aiyer and Parker, J.J. held that the 
application by the mortgagor for permission to pay after the expira- 
tion of the period fixed in the decree does not fall unde the proviso 
of S. 93 of the Transfer of Property Act. There was no applica- 
tion by the mortgagee for foreclosing the right of redemption. 
Sections 22 and 98, Transfer of Property Act, must be read together 
and the proviso of the latter section has no application when the 
mortgagee does not apply for a foreclosure, or when the original 
decree does not contain the last clause mentioned in 8. 92. The 
case reported in I. L. R., 10 M, 366 is not in conflict with I. L. Ri; 
13 M, 267. In I, L. R, 15 M, 366 the Jenm of land in Malabar 
sued in 1886 to redeem a kanom of 1849 and obtained a decree 
_ which merely directed the surrender of the land to the plaintiff on 
payment of a certain sum within 38 months from date of decree. The 
decree remained unexecuted, the money not having been paid. The 
Jenmi brought another suit to redeem the same kanom and the 
Court held that the suit was not barred by the former decree. The 
question was referred owing to the observations of Mr. Justice 


4 
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Muthusawmy Aeyer in I. L. R., 16 M, 214, but it is to be observed ; 
- that although both Judges (Muthusawmy Atyer and Best, J.J.) were 
of opinion that the order appealed against could not be supported, 
their differed in their reasons, MF. Justice Best holding that, as the 
defendants, the mortgagees, had saccepted the amount tendered by 
the plaintiff, the defendants must be held to have waived their 
right to object to the same as paid out of time. Mr. Justice 
Muthusawmy Aiyer apparently overlooked the decision in I. L. R., 
13 M, 267 and, in his judgment, obsered that the mortgagee never 
having obtained an order for sale under S. 93 of the Transfer of 
Property Act, the mortgagor’s tight of redemption became extinct, 
and the necessity for the sale-was obviated: by payment before any 
order was made under S. 93. 1 do not think that was the question 
the learned Judge had to decide. The point in dispute was, had 
the plaintiff, who had made default in payment of the money 
within the time fixed by the decree a right to apply fér execution 
of that decree after thé time limited, and I am clearly of- opinion 
that he had no sich right in execution. The cases cited in the 
Calcutta Reports-do not appear to me to have a material bearing 
on the point in question, and the Bombay decisions appear to sup- 
port the decision in I. L. R! 13 M, 267. I answer the quegtion 
referred in the affirmative so far as it relates to the execution of 
the decree. It appears to me that the terms of the reference are 
somewhat too wide as the defendant’s only contention in the case 
was that it was not open to plaintiff, after the time limited, to 
‘apply for execution of the decree, and that questien I have decided 


in favour of the defendant. l 
| | 


Parker J.—The question referred to the Full Bench is whe- 
ther, after the expiration of the time mentioned in the decree and 
before any order for sale, the mortgagor is precluded from redeem- 
ing the property. 


In the case which gave rise to the reference the decree directed’ 
that, upon the mortgagor (plaintiff) paying a certain ssum into . 
Court on, or before, a certain day defendant should deliver up the 
mortgaged property to plaintiff, and that if such payment were not 
made on or before the said date the property be sold. The money 

was not paid within the time limited, but it was paid on a later 
date and the Court put plaintiff into possession, The mortgagee . 
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refused to receive the money and applied for restoration on the 
ground that it was no longer open to plaintiff, after the expiration 
of the time limited, to apply for execution of the decree, The Dis- 
trict Judge decided in defendant’s favour on the strength of the 
ruling in I. L, R., I3 M, 264. The learned Judges who made this 
reference to the Full Bench consider that this ruling is in conflict 
with the cases reported in I. L. R., 15 M, 866 and 16 M, 214 and 
also refer to I. L. R., 210. 824, which later decisiens, they state, 
they would prefer to follow. ý 

The cases marginally* noted were referred to in the argument. 
Tt will be observed that both the Calcutta çases were suits by the 
mortgagee whereas all the Madras and Bombay cases were—like 
the present—suits by the mortgagor. It does not appear to me that 
the Calcutta cases have any application. The first I. L. R., 16 C, 
246 wasa foreclosure action in which plaintiff got possession without 
taking the’. proceedings prescribed by S. 87 of the Transfer of 
Property Act. It was held that as he had not done soit was 
open to the mortgagor (defendant) to redeem. In the second case 
I. L. R., 21 6,818 it was held that an application by plaintiff (mort- 
gagee) for sale under 8. 89 did not require to be in the form pre- 
scribed in ©. 235—Code of Civil Procedure—and was of the nature 
of an application for a decree absolute. 

The Bombay cases are in accord with I. L. R., 18 M, 867 and 
I. L. B., 15 M, 170. In the former I. L. R., 18 B. 106 it was held 
that the Court in execution could not extend the time fixed by 
the decree, and ‘ix the latter I. L. R., 15 B, 370 that the time ran 
from the date of the original decree. In the latter case the decree 
directed that, if the money be not paid within the time limited, 
the plaintiff (mortgagor) should be for ever foreclosed. 

' Passing to the Madras cases it does not appear to me that the 


decision in I. L: R., 15 M, 866 isin conflict with I. L. R., 18 M, 267. 


The former case I. L. R., 15 M, 366 was one of a second suit for 
redemption by the plaintiff (mortgagor). The first suit had remained 
unexecuted since plaintiff had not paid the money within the time 
limited. The decree contained no declaration as to foreclosure or 


AA ec a a 

* (1) Elayadath v. Krishna I. L. R., 18 M, 267 ; (2) Manavikraman v. Unniappan 
1. L. B, 15 M, 170; (3) Rumunni v. Brahma Daltan L. L. R., 19 M, 366; (4) Kanara- 
kurup v. Govindalsurup I. L. RB, 16 M, 214; (5) Ramasami v. Sami I. L. R. 17 M, 
96 ; (6) Poresh Nath Mojumdar v. Ramjadu Mojumdar I. L. R., 16 0, 246; (7) Ajudhia 
Pershad v. Baldeo Singh I. L. R., 210, 818; (8) Mahant Ishwargar v. Chudasama 
Manabhers I. L. R., 13 B,106; (9) Patloji v. Gamu I, L. R, 15 B, 370, 
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sale. It was held that though the first decree should not be execut- 
ed, the relation of mortgagor and mortgagee still continued to 
subsist until it was terminated either by foreclosure or sale, and 
hence that a second suit for redefaption would lie. This decision 
is not inconsistent with I. L. R., 13 M, 267, which simply held that 
a decree could not be executed after expiration of the time limited, 
or with I. L. R., 17 M, 96, where it was held that no second suit 
would lie since bhe first decree directed that, if the money be not 
paid within the time limited, rodemption should be barred. 

It is, however, dificult to reconcile the decision in I. L. R., 16 
M, 214 with the earlier decisions. In that case the mortgagor 
(plaintiff) obtained a decrce for redemption on the 16th March 1889, 
by which, six months time was given for the payment of the sum 
fixed. The Appellate Court simply confirmed the original decree 
in June 1890, but the Appellate decree gave uo extension of time 
for the payment of the money, notwithstanding that an application 
for further time had been made by the plaintiff in au execution 
— petition put in, in February 1890. This petition had, however, 
been presented after the time fixed by the original decree had ex- 
pired. The Sub-Judge executed the decree on the ground that the 
plaintifi’s right to relief could only be extinguished by an order 
under S. 93 of the Transfer of Property Act. It seems to me that 
the order of the Sub-Judge to execute the decree after it wasat an - 
end was wrong, See J. L. R, 13 M, 267; I. L. R., 13 B, 106; 
I. L. R., 15 B. 8/9. On a Letters Patent Appeal being preferred 
the learned Judges upheld the action of the SulyJudge in execut, 
ing the decrec, but on different grounds. Mr. Justice Best was of 
opinion that as defendants had accepted the money they must be 
held to have waived their right to object to the same as paid out - 
of time; while Mr. Justice Muthusawmy Aiyer held that as the ` 
mortgagee never obtained any order for sale, and as the money 
was paid before the equity of redemption was extinct, the order of . 
the Sub-Judge was right. 

In the case which gave rise to the present reference dhe mort- 
gagee has refused to accept the money and therefore cannot be said 
to have waived his right. The special ground on which Mr. Justice 
Best based his decision does not apply here. With regard to Mr. 
Justice Muthusawmy Iyer s judgment, I can only say, with great 
deference, that [ think the learned Judge overlooked the decisiong 
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seh aud I. L. R,, 15 M, 170, and mistook the real 
that was ; Dk him. In all the remarks that he makes as 
eme of the Transfer of Property Act I entirely agree. I 
| that the mortgagor cin redeem at any time before the 
ption becomes extinct, either under the Transfer of 
fr by the Law of Limitation. But the question under 
as one of procedure, not of substantive law, and 
mintiff could bring a second suit for sedemption (pro- 
ach a suit be not barred) or might pay the money into Court, 
if defendant applied for sale, I do not see how this right to do either 
of these things can affect the Law of Limitation and enable him to 
execute a redemption decree after the expiration of the time 
limited. 

The right of applying for sale, after the time limited, is the 
right of the defendant (mortgagee) and if he does not choose to 
exercise that right he cannot be compelled to do so. He may pre- 
fer to remain in possession, and may consider that he could not find 

a better investment for his capital if he were paid off. He may (it 

is true) be compelled to accept payment if the mortgagor pays the 

money into Court within the time limited, or succeeds—after the 

~~ expiration of that time—in a second redemption suit. Baut if he, 

prefers to retain the property he need not apply for sale and he 

may possibly hope that the right of redemption will become barred 
before the mortgagor is in a position to sue again. 

I find it impossible to reply to the question referred to the 

‘Full Bench by a simple affirmative, or negative. If by the ques- 

tion is intended—‘‘ Is the mortgagor precluded from executing the 
decree?” I would answer in the affirmative; but if the question 
be :—“ Is he precluded from redeeming the property ?” theanswer 
seems to be that it all depends upon the circumstances of the case. 
Provided the mortgagor’s geht of redemption be not extinct, he 
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tioned, the mortgagor is precluded from rede 
under the decree. This question, however, almost necess 
volves the larger question, what remedy is open to the 
after the expiration of the time limited by thé decree fe 
ment of the mortgage money? That fhe right of 


can be no doubt. Whether the decree be made i. 
mortgagee or in éhe mortgagor’s suit for redemption, 
decree contains a direction for sale or a direction for foreclo 
is equally open to the mortgagor to come in on an application bein g 
made by the mortgagee, either under the 87th or the 93rd Section 
and pay the mortgage-money into Court. The 93rd Section con- 
tains an express provision indicating that the right of redemption 
is extinguished only upon the passing of an order absolute for fore. 
closure or a similar order for sale under the provisions of the same 
Section. And even after such latter‘order has been passed, there 
still remains to the mortgagor the right which, under the provisions 
of the Civil Procedure Code, every Judgment-debtor has to prevent 
the sale by paying the money into Court. While itis thus clear 
that the mortgagor, when put on the defensive by a hostile applica- 
tion made on the mortgagee’s behalf has the means of making good 
his right of redemption at any time before the actual sale takes 
place, it has to be seen in what manner he can assert his right 
against a mortgagee who remains quiescent and makes no applica- 
tion for an order absolute. The 98rd Section of the Act, which 
is supplementary to the preceding Section and has to be read with 
it says:— If payment is made of such amount and of guch sub-- 
sequent costs as are mentioned in S. 94, the plaintiff shall, if 
necessary, be put into possession of the mortgaged property.” A 
like provision is contained in the 87th and in the 89th Section 
except that in the latter a payment “ gyyihe day fixed as aforesaid ” 
is presupposed. Although the lan other two Sections 
is not so precise, I think 1 
cases alike, the payment 1s 
so, the mortgagor having 
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suit is at liberty to bring asecond suit for redemption ; for if these 
cases are good law the mortgagor cannot complain that he is with- 
out a remedy. According to thost eases, I. L. R. 6 M1191. L. R. 
7 M, 423; I. L. R.,8 M, 478; I'L. R. 15 M 368 and I. L. R.16 M 
97 the mortgagor who has leh pass the time for executing his 
decree is in.much the same position as a mortgagor in England 
whose suit has been dismissed for want of prosecution. The prin- 
ciple involved in them derives a qualified support from the 
observation of the judicial Committee in I. I} R, 10 B 465, where 
the case in I. L. R., 7 M, 423 was cited in argument. It seems to 
me that it isto late for us to question those cases. It was pointed 
out that in them the decrees under consideration contained no 
direction for sale or foreclosure, but, in my opinion, the addition of 
such a direction, inasmuch as it does not by itself extinguish the 
right of redemption, makes no difference. Apart from these cases 
I should, for the reasons already stated, arrive at the same conclu- 
sion as to the rights of a mortgagor under his decree. If the mort- 
gagor is left in this position that he can neither proceed upon the 
decree, nor institute another suit, he is after all in no worse position 
than a mortgagor in England whose suit for redemption has been 
dismissed for other reasons than want of prosecution. If he is in 
posSession, his rights are fully protected under the provisions of the 
Act, Ifthe possession is with the mortgagee, the mortagor has 
only himself to blame if he has not been careful to conform to the 
terms of the decree for which he himself asked. Where the decree 
has been made,in a foreclosure suitas in I. L. Ri, 16 C 246. 
it must be admitted that there may be more hardship. On that case 
however, 1b is not necessary to give an opinion. For the reasons 
stated, I think that the question whether the. mortgagor is, after 
the fixed day in the decree for redemption, precluded from taking 
action under his decree must be answered in the aftirmative. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- Present :—Mr. Justice Shephard and Mr, Jyctiae Root. 
a aa | 
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Bicycle—Vehicle—Madras Act I of 1884. 


A bicycle is a vehicle with springs vee the meaning of Madras Act I of 1884 


Auai and liable to be taxed under Schedule B of the Act. 


Case stated under S. 193 of Aet I of 1884, by the Chief Presi- 
dency Magistrate, Egmore, Madras in Calendar case No, 19,951, 
of 1895. 


John adam, for appellant. 
J. H.M. RYan, for Respondent. 


The Court deliv8red the following 


JUDGMENT :—We are of opinion that a bicycle is a vehiclo 
with da within the meaning of the Madras Act I of 1884. The 
word “vehicle” is not defined in the Act: The term is used by: 
itself and not qualified by a reference to any particular kinds of; 
vehicle. Clearly, as appears from the language of Schedule B, 
the term is not confined to carriages drawn by horses or other 
beasts of burden. A perambulator used fur children is’ within the - 
operation, though it may be exempted under the proviso to 8. 153, 


The case of Williams v. Allis, L. R., 5 Q. B. D. 175 is distin- 
guishable for the reason that, in the statute there under consider-. 
ation, various special kinds of carriages were mentioned and therc- 
fore the rule of ejusdem generis applied. As it cannot be doubted 
that a bicycle is a vehicle in the general acceptation of the word, 
so we think there is no doubt that this particular bicycle is a vehi- ` 
clo with springs. | 

We must therefore answer the question in the affirmative, 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


Present ;:—NMr. Justice Best. 
Appellants (lst & 3rd Contr- 


Maliaperumal Iyengar and an other aay; Petr) 2 


v. 
Nachiappa Chetty TT ... Respondent (Petitioner), 


POPON: A; Transfer of Property Act—Mortgaged property insufficient to satisfy . | 
Pwogh Agevan an. malishoni against judgment-debtor personally—Personal remet fana) 
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further decreo against the person and other proporties of the judgment-debtor, 
‘ided the personal liability of the mortgagor was not barred at the date of the 
itution of the suit. It is not necessary for this purpose that the original decrec 
3e suit should give any remedy beyond he property mortgaged and ordered to 


old. ° 


Appeal against, the ordes of tlte District Court of Madura, dated 
February 1895, on C. M. A. No, 54 of 1894, reversing the 
èr of the Subordinate Judge’s Court of Madura (Hast) on M. P. 
. 2160 of 1894. ? 

: | > 

In Original Suit No. 6 of 1891 on the file of the Sub-Court of 
dura (East) the plaintiff obtained a mortgage decree against 

defendants. In execution of this decree the properties mort- 
sed were sold, but they were found insufficient to pay off the 
wmont debt. The plaintiff thereupon applied under S. 90, of 

‘Transfer. of Property Act to proceed against the person and 
perty of the Judgment-debtors. The Sub-Judge dismissed the 
ication. The District Judge took a different view and decreed 

plaintiff. The defendant thereupon appealed to the High 


| O. Desikachariar for appellants. 
M. O. Parthasarathy Aiyangar for the respondent. 


The Court delivered the following’ 


JUDEMENT :—It is contended that the decree gives no 
ody heyond the property ordered to be sold in default of pay. 
ai within six months and that such payment was optional with 
lefendants. Iam unable to accede to either of these conten- 
i, ‘hecases cited by the judge support his view that on the 
erty being sold, and the proceeds being found to be insuffi- 
„ the decree-holder is entitled on application to a further 
:e under S. 90 of the Transfer of Property Act for recovery 
mst the persons of, and by the sale of other properties belong- 
mo, the judgment-debtors—provided the personal liability is 
marred. 


'b ig next contended that in the present case, the personal 
ity is time-barred, if the period of limitation is calculated 
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from the date of ‘the original cause of action to the d ar | 
application under S..90. But, in my opinion, the questi gn 15 wh 
ther the personal remedy was Rarred when the suit wah bbion 
In the present case it was admittedly not barred then. Mg 
In Ammanna v, Gurumurti, WL, R, 16 M, 64, thd a Pakai 
remedy was barred when the suit was brought. Hence JA ne 
by Mr. Justice Muthusawmy Aiyar (at p. 66) that the az RY naik ih 
pay in six months as given in that decree was “not tom he SUN juk 
sonal liability for the debt, but to enable the defendate > Ss 
their right of redemption.” ro b. 


This appeal fails, therefore, and is dismissed with catz% i 


Cm 
an ika 


